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MOORE, Judge. 

The Alabama Board of N u r s i n g ("the Board") appeals from 

a judgment of the Montgomery C i r c u i t C ourt ("the c i r c u i t 

c o u r t " ) r e v e r s i n g the Board's d e c i s i o n t o revoke E l i z a b e t h 
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Nalugo K i r y a ' s l i c e n s e t o p r a c t i c e as a r e g i s t e r e d n u r s e . We 

r e v e r s e . 

F a c t s and P r o c e d u r a l H i s t o r y 

On March 19, 2009, the Board i s s u e d a statement of 

charges t o K i r y a , s t a t i n g , i n p e r t i n e n t p a r t : 

" I . 

"On A p r i l 21, 1995, [ K i r y a ] was l i c e n s e d by the 
Alabama Board of N u r s i n g as a R e g i s t e r e d Nurse. 
[ K i r y a ] was o r i g i n a l l y approved t o p r a c t i c e as a 
C e r t i f i e d R e g i s t e r e d Nurse P r a c t i t i o n e r (CRNP) by 
the Alabama Board of N u r s i n g on A p r i l 21, 1995. Her 
CRNP a p p r o v a l e x p i r e d on December 31, 2006. 
[ K i r y a ' s ] RN l i c e n s e l a p s e d on December 31, 2008, 
f o r f a i l u r e t o renew. 

" I I . 

"On May 21, 2004, the Board ... i s s u e d an Order 
suspending [ K i r y a ' s ] l i c e n s e u n t i l c o n d i t i o n s were 
met. On August 26, 2004, the s u s p e n s i o n was l i f t e d 
and [ K i r y a ' s ] l i c e n s e was p l a c e d on p r o b a t i o n f o r a 
p e r i o d of t w e n t y - f o u r months. S a i d Order was i s s u e d 
based on f a c t s i n c l u d i n g : 

[ K i r y a ' s ] p r e s c r i p t i o n of m e d i c a t i o n 
w i t h o u t documentation of a p a t i e n t 
v i s i t and subsequent f a i l u r e t o 
document n o t i f i c a t i o n from the 
emergency room t h a t the p a t i e n t had 
e x p e r i e n c e d an a l l e r g i c r e a c t i o n t o 
the m e d i c a t i o n which r e q u i r e d 
emergency t r e a t m e n t on two s e p a r a t e 
o c c a s i o n s 

[ K i r y a ' s ] p r a c t i c e as a CRNP i n 
v i o l a t i o n of her c o l l a b o r a t i v e 
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p r a c t i c e a p p r o v a l between August 28, 
2002 and November 4, 2003, w h i l e her 
c o l l a b o r a t i n g p h y s i c i a n was out of the 
c o u n t r y and she d i d not have an 
approved back-up p h y s i c i a n 

[ K i r y a ' s ] p r e s c r i p t i o n of m e d i c a t i o n s 
and c o n t r o l l e d drugs f o r p a t i e n t s on 
two days u s i n g p r e s c r i p t i o n s t h a t had 
been p r e - s i g n e d by her c o l l a b o r a t i n g 
p h y s i c i a n f o r her use w h i l e he was out 
of the c o u n t r y 

[ K i r y a ' s ] p r a c t i c e on m u l t i p l e 
o c c a s i o n s a t a p r a c t i c e s i t e i n 
Gadsden, Alabama, w i t h o u t n o t i f i c a t i o n 
t o o r a p p r o v a l from the [Board]. 

" I I I . 

" S t i p u l a t e d Term Number 11 of [ K i r y a ' s ] Order of 
P r o b a t i o n p r o v i d e d t h a t p e r i o d s of time i n which 
[ K i r y a ] was not employed as a p r a c t i c i n g nurse would 
be e x c l u d e d from computation of time t o be s e r v e d on 
p r o b a t i o n . [ K i r y a ' s ] o n l y documented p e r i o d of 
employment as a RN s i n c e the i s s u a n c e of the Order 
of P r o b a t i o n i n 20O4 i s her employment as a RN a t 
R i v e r v i e w R e g i o n a l M e d i c a l C e n t e r (RRMC) from A p r i l 
3, 2006, u n t i l January 26, 2007. Thus, [ K i r y a ] has 
completed o n l y 10 of the 24 months of p r a c t i c e as a 
RN r e q u i r e d f o r s u c c e s s f u l c o m p l e t i o n of her Order 
of P r o b a t i o n . 

"IV. 

" S t i p u l a t e d Term Number 4 of [ K i r y a ' s ] Order of 
P r o b a t i o n r e q u i r e d [ K i r y a ] t o submit s e l f - r e p o r t s t o 
the Board on a monthly b a s i s by the 10th of the 
month. S e l f - r e p o r t s were r e q u i r e d t o be s u b m i t t e d 
r e g a r d l e s s of whether [ K i r y a ] was employed i n 
n u r s i n g . 
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"The Board has not r e c e i v e d the s e l f - r e p o r t s due 
on the t e n t h of September, October, November, and 
December of 2007; nor the s e l f - r e p o r t s due on the 
t e n t h of January, F e b r u a r y , March, A p r i l , May, and 
June of 2008. 

"V. 

" S t i p u l a t e d Term Number 9 of [ K i r y a ' s ] Order of 
P r o b a t i o n r e q u i r e d [ K i r y a ] t o cause her employer t o 
p r o v i d e t o the Board on a Board-approved form a 
w r i t t e n e v a l u a t i o n of [ K i r y a ' s ] n u r s i n g performance 
e v e r y t h r e e months and f u r t h e r r e q u i r e d t h a t r e c e i p t 
of an u n f a v o r a b l e r e p o r t may be c o n s i d e r e d a 
v i o l a t i o n of the Order. On Feb r u a r y 6, 2007, the 
Board r e c e i v e d n o t i c e t h a t on January 26, 2007, 
[ K i r y a ] was s e p a r a t e d from R i v e r v i e w R e g i o n a l 
M e d i c a l C e n t e r , Gadsden, Alabama. A c c o r d i n g t o the 
C o r r e c t i v e A c t i o n / D i s c i p l i n e Record, [ K i r y a ] was 
s e p a r a t e d due t o f a i l u r e t o respond t o urg e n t care 
i s s u e s w i t h a p o s t o p e r a t i v e p a t i e n t e x p e r i e n c i n g 
c o m p l i c a t i o n s . 

"The o n l y Employer Report p r o v i d e d t o the Board 
was the one f o r A p r i l t o June 2007, a time p e r i o d 
d u r i n g which [ K i r y a ] was not employed by RMC; 
however, t h i s form was r e c e i v e d by the Board i n 
January 2007. The Board d i d not r e c e i v e the employer 
r e p o r t s due on the t e n t h of J u l y and October of 
2006. 

"VI. 

" S t i p u l a t e d Term Number 12 of [ K i r y a ' s ] Order of 
P r o b a t i o n r e q u i r e d [ K i r y a ] t o m a i n t a i n a c u r r e n t 
l i c e n s e a t a l l times d u r i n g the p e r i o d of the Order. 
[ K i r y a ' s ] l i c e n s e l a p s e d on December 31, 2008, f o r 
f a i l u r e t o renew. 
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" V I I . 

"By l e t t e r of November 6, 2007, [ K i r y a ] was 
a d v i s e d of d e f i c i e n c i e s i n her r e p o r t i n g t h a t 
c o n s t i t u t e d v i o l a t i o n s of her Board Order. [ K i r y a ] 
d i d not respond t o t h i s l e t t e r . By c e r t i f i e d l e t t e r 
of December 12, 2007, [ K i r y a ] was a g a i n a d v i s e d of 
d e f i c i e n c i e s i n her r e p o r t i n g t h a t c o n s t i t u t e d 
v i o l a t i o n s of her Order. P o s t a l r e c o r d s r e f l e c t t h a t 
t h i s c e r t i f i e d m a i l l e t t e r was d e l i v e r e d on January 
4, 2008. [ K i r y a ] d i d not respond t o t h i s l e t t e r . 
[ K i r y a ] was a g a i n a d v i s e d of d e f i c i e n c i e s i n her 
r e p o r t i n g t h a t c o n s t i t u t e d v i o l a t i o n s of her Order 
by c e r t i f i e d l e t t e r of Febr u a r y 21, 2008. N o t i c e of 
t h i s l e t t e r was l e f t t w i c e f o r K i r y a , and the l e t t e r 
was s u b s e q u e n t l y r e t u r n e d t o the Board marked 
' r e t u r n t o sender,' 'unclaimed,' 'unable t o 
fo r w a r d . ' [ K i r y a ] d i d not respond t o t h i s l e t t e r . 

"COUNT ONE 

" [ K i r y a ' s ] conduct as d e s c r i b e d i n Paragraphs I I 
through V I I above demonstrates t h a t [ K i r y a ] has 
w i l l f u l l y o r r e p e a t e d l y v i o l a t e d the p r o v i s i o n s of 
A r t i c l e 2 of the Alabama Nurse P r a c t i c e A c t as 
d e f i n e d by Board r u l e s and r e g u l a t i o n s by f a i l i n g t o 
comply w i t h s t i p u l a t e d terms and c o n d i t i o n s of a 
Board Order, i n v i o l a t i o n of Code of Alabama 1975, 
§ 34-21-25 and Alabama Board of N u r s i n g  
A d m i n i s t r a t i v e Code § 610-X-8-.03(8)(d). 

"COUNT TWO 

" [ K i r y a ' s ] conduct as d e s c r i b e d i n Paragraph V I I 
above demonstrates t h a t [ K i r y a ] f a i l e d t o respond t o 
o f f i c i a l Board correspondence i n c l u d i n g r e q u e s t s f o r 
i n f o r m a t i o n and n o t i c e s . In v i o l a t i o n of Code of  
Alabama 1975, § 34-21-25 and Alabama Board of  
N u r s i n g A d m i n i s t r a t i v e Code § 610-X-8-.03(7)(a) and 
(c) . 
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"PRAYER FOR RELIEF 

"WHEREFORE, Complainant, i n her c a p a c i t y as the 
E x e c u t i v e O f f i c e r of the [Board], r e q u e s t s t h a t , 
upon h e a r i n g and p r o o f , [ K i r y a ] be found g u i l t y of 
the a f o r e m e n t i o n e d v i o l a t i o n s and t h a t the [Board] 
revoke [ K i r y a ' s ] RN l i c e n s e and CRNP a p p r o v a l . " 

A h e a r i n g was h e l d b e f o r e a h e a r i n g o f f i c e r on May 19, 

2009. At the commencement of the h e a r i n g , the p a r t i e s 

s t i p u l a t e d t o the f a c t s s e t f o r t h i n the f o l l o w i n g numbered 

c h a r g e s : I , I I , I I I , and V I . The p a r t i e s a l s o s t i p u l a t e d t o 

the f a c t s s e t f o r t h i n the f i r s t p a ragraph of charge V; the 

Board dropped the f a c t u a l a l l e g a t i o n s s e t f o r t h i n the second 

paragraph of charge V. Thus, the o n l y d i s p u t e d f a c t s were 

those s e t f o r t h i n charges IV and V I I . 

A t the h e a r i n g , David Pinnock, an i n v e s t i g a t o r f o r the 

Board, t e s t i f i e d t h a t K i r y a ' s p r o b a t i o n o r d e r r e q u i r e d her t o 

submit monthly s e l f - r e p o r t s . He t e s t i f i e d t h a t he r e views 

monthly s e l f - r e p o r t s as they come i n and t h a t t h e y are then 

scanned i n t o the computer system. He t e s t i f i e d t h a t the 

e l e c t r o n i c r e c o r d as w e l l as h i s paper f i l e s i n d i c a t e t h a t 

K i r y a ' s s e l f - r e p o r t s from September 2007 u n t i l June 2008 had 

not been s u b m i t t e d . Pinnock t e s t i f i e d t h a t he had m a i l e d 

K i r y a correspondence n o t i f y i n g her of the d e f i c i e n c i e s i n 
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s u b m i t t i n g the s e l f - r e p o r t s . S p e c i f i c a l l y , P i nnock t e s t i f i e d 

t h a t he had m a i l e d a l e t t e r t o K i r y a d a t e d November 6, 2007, 

and t h a t he had sent K i r y a a l e t t e r on December 12, 2007, and 

i n F e b r u a r y 2008 by c e r t i f i e d m a i l . He t e s t i f i e d t h a t he had 

r e c e i v e d a r e t u r n m a i l r e c e i p t on the December 12, 2007, 

l e t t e r i n d i c a t i n g t h a t i t had been d e l i v e r e d but t h a t t h e r e 

was no s i g n a t u r e i n d i c a t i n g who had r e c e i v e d the l e t t e r . 

P i n n o c k t e s t i f i e d t h a t the Fe b r u a r y 2008 l e t t e r had been 

r e t u r n e d marked "unclaimed" and "unable t o f o r w a r d . " P i n n o c k 

a d m i t t e d t h a t o t h e r p e o p l e had c l a i m e d t o have m a i l e d s e l f -

r e p o r t s t h a t he had not r e c e i v e d . He t e s t i f i e d t h a t those 

d i s c r e p a n c i e s c o u l d be due t o the person's not a c t u a l l y 

m a i l i n g the s e l f - r e p o r t o r a problem w i t h the m a i l system. 

P i n n o c k t e s t i f i e d t h a t he had r e c e i v e d a c o r r e c t i v e -

a c t i o n d i s c i p l i n e r e c o r d from R i v e r v i e w R e g i o n a l M e d i c a l 

C e n t e r i n d i c a t i n g t h a t K i r y a had been s e p a r a t e d from her 

employment t h e r e due t o her f a i l u r e t o respond t o u r g e n t - c a r e 

i s s u e s w i t h a p o s t - o p e r a t i v e p a t i e n t who had been e x p e r i e n c i n g 

c o m p l i c a t i o n s . P i n n o c k t e s t i f i e d t h a t he had made a n o t a t i o n 

t h a t he spoke w i t h Marye E l l i o t t a t R i v e r v i e w and t h a t she had 

s t a t e d t h a t K i r y a had r e s i g n e d due t o h e a l t h i s s u e s . 
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K i r y a t e s t i f i e d t h a t , i n November 2007, she had t r a v e l e d 

t o Uganda t o v i s i t her mother. She t e s t i f i e d t h a t she had 

p l a n n e d on r e t u r n i n g home i n J a n u a r y 2008 but t h a t she had 

ended up s t a y i n g u n t i l May 2008 because she c o n t r a c t e d 

m a l a r i a . Even though she s t a t e d t h a t she had p l a n n e d t o 

r e t u r n i n J a n u a r y , K i r y a a l s o s t a t e d t h a t , b e f o r e she l e f t f o r 

Uganda, she had completed the s e l f - r e p o r t s t h a t were due i n 

November 2007 through May 2008 and had asked her husband t o 

m a i l the s e l f - r e p o r t s t h a t were due d u r i n g the months she 

would be out of the c o u n t r y . K i r y a f i r s t t e s t i f i e d t h a t she 

had not r e c e i v e d the l e t t e r s t h a t Pinnock t e s t i f i e d he had 

sent h e r , but she l a t e r a d m i t t e d t h a t she had r e c e i v e d the 

l e t t e r he sent i n November 2007 and t h a t she had responded i n 

a l e t t e r d a t e d November 16, 2007. Pinnock t e s t i f i e d t h a t he 

had not r e c e i v e d K i r y a ' s November 16, 2007, l e t t e r . 

K i r y a t e s t i f i e d t h a t t h e r e had been an i n c i d e n t i n v o l v i n g 

a p o s t - o p e r a t i v e p a t i e n t when she worked a t R i v e r v i e w but t h a t 

she was not aware of a n y t h i n g she had done i m p r o p e r l y . She 

t e s t i f i e d t h a t she had been a s s i g n e d t o a t t e n d t o two p o s t ¬

o p e r a t i v e p a t i e n t s . A c c o r d i n g t o K i r y a , w h i l e she was i n the 

room w i t h one p a t i e n t , a nother nurse n o t i c e d t h a t the second 
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p a t i e n t was e x p e r i e n c i n g c o m p l i c a t i o n s . K i r y a t e s t i f i e d t h a t 

she i n s t r u c t e d the o t h e r nurse t o c a l l the emergency team and 

t h a t she d i d not go t o a s s i s t because the emergency team was 

a v a i l a b l e . K i r y a t e s t i f i e d t h a t she d i d not l e a v e her 

employment a t R i v e r v i e w as a r e s u l t of t h a t i n c i d e n t b u t , 

i n s t e a d , t h a t she had l e f t f o r h e a l t h r easons. She a d m i t t e d , 

however, t h a t she had s i g n e d her c o r r e c t i v e - a c t i o n p l a n the 

same day she s u b m i t t e d her r e s i g n a t i o n . 

K i r y a t e s t i f i e d t h a t she r e a l i z e d t h a t h e r n u r s i n g 

l i c e n s e had l a p s e d on December 31, 2008, when she d i d not 

r e c e i v e her l i c e n s e c a r d . She t e s t i f i e d t h a t she had 

o v e r l o o k e d the requirement t o renew i t and t h a t she had been 

d e a l i n g w i t h h e a l t h problems. She t e s t i f i e d t h a t she took no 

a c t i o n i n renewing her l i c e n s e u n t i l she r e c e i v e d a l e t t e r 

from the Board r e g a r d i n g her f a i l u r e t o renew her l i c e n s e . 

On June 22, 2009, the h e a r i n g o f f i c e r i s s u e d h i s f i n d i n g s 

of f a c t and c o n c l u s i o n s of law. H i s f i n d i n g s were, i n 

p e r t i n e n t p a r t : 

"6. The Board d i d not r e c e i v e the s e l f - r e p o r t s 
due on the t e n t h ( 1 0 t h ) of September, October, 
November and December of 2007; nor the s e l f - r e p o r t s 
due on the t e n t h ( 1 0 t h ) of J a n u a r y , Fe b r u a r y , March, 
A p r i l , May and June of 2008. 
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"7. S t i p u l a t e d Term Number 9 of [ K i r y a ' s ] Order 
of P r o b a t i o n r e q u i r e d [ K i r y a ] t o cause her employer 
t o p r o v i d e t o the Board on a Board-approved from a 
w r i t t e n e v a l u a t i o n of [ K i r y a ' s ] n u r s i n g performance 
e v e r y t h r e e ( 3 ) months and f u r t h e r r e q u i r e d t h a t 
r e c e i p t of an u n f a v o r a b l e r e p o r t may be c o n s i d e r e d 
a v i o l a t i o n of the Order. On F e b r u a r y 6, 2007, the 
B oard r e c e i v e d n o t i c e t h a t on J a n u a r y 26, 2007, 
[ K i r y a ] was s e p a r a t e d from R i v e r v i e w R e g i o n a l 
M e d i c a l C e n t e r , Gadsden, Alabama. A c c o r d i n g t o the 
C o r r e c t i v e A c t i o n / D i s c i p l i n e Record, [ K i r y a ] was 
s e p a r a t e d due t o f a i l u r e t o respond t o u r g e n t ca r e 
i s s u e s w i t h a p o s t - o p e r a t i v e p a t i e n t e x p e r i e n c i n g 
c o m p l i c a t i o n s . [ K i r y a ] d i s p u t e d b o t h the i n c i d e n t 
c i t e d by R i v e r v i e w and the reason g i v e n by R i v e r v i e w 
f o r her s e p a r a t i o n . I n r e g a r d t o the l a t t e r , [ K i r y a ] 
t e s t i f i e d t h a t a knee i n j u r y p r e v e n t e d her from 
b e i n g on her f e e t as l o n g as r e q u i r e d by her 
assignment. Resp. Exh. 3 i s a copy of [ K i r y a ' s ] 
l e t t e r of r e s i g n a t i o n from R i v e r v i e w , which c i t e s 
h e a l t h i s s u e s . [ K i r y a ] a l s o p r o v i d e d e v i d e n c e of a 
d e g e n e r a t i v e knee i n j u r y , which r e s u l t e d i n her knee 
p a i n . 

"8. The i n c i d e n t c i t e d by R i v e r v i e w as the b a s i s 
f o r [ K i r y a ' s ] s e p a r a t i o n i n v o l v e d a c o m p l i c a t i o n of 
a p o s t - o p e r a t i v e ( t h y r o i d e c t o m y ) p a t i e n t a s s i g n e d t o 
[ K i r y a ] . Another nurse d i s c o v e r e d the p a t i e n t t o be 
i n b r e a t h i n g d i f f i c u l t y . At the t i m e , [ K i r y a ] was 
c a r i n g f o r a n o t h e r p o s t - o p e r a t i v e p a t i e n t , and when 
n o t i f i e d by the o t h e r nurse of the s i t u a t i o n she 
i n s t r u c t e d o t h e r s t o c a l l the h o s p i t a l ' s emergency 
response team. The p a t i e n t had emergency s u r g e r y t o 
address the problem, a l t h o u g h t h e r e i s no i n d i c a t i o n 
i n the r e c o r d t h a t [ K i r y a ' s ] conduct changed the 
p a t i e n t ' s course of t r e a t m e n t or r e c o v e r y . 

"9. S t i p u l a t e d Term Number 12 of [ K i r y a ' s ] 
Order of P r o b a t i o n r e q u i r e d [ K i r y a ] t o m a i n t a i n a 
c u r r e n t l i c e n s e a t a l l times d u r i n g the p e r i o d of 
the Order. [ K i r y a ' s ] l i c e n s e l a p s e d on December 31, 
2008, f o r f a i l u r e t o renew. [ K i r y a ] t e s t i f i e d t h a t 
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i n she f a i l e d t o renew her l i c e n s e because she was i 
the m i d s t o f s e v e r a l m e d i c a l i s s u e s , i n c l u d i n g 
r a d i a t i o n t r e a t m e n t f o r h y p e r t h y r o i d i s m , and s i m p l y 
o v e r l o o k e d i t . She d i s c o v e r e d the o v e r s i g h t much 
l a t e r , when she d i d n ' t r e c e i v e her l i c e n s e c a r d from 
the B o a r d . She wrote the Board i n F e b r u a r y o f 2009, 
e x p l a i n e d the c i r c u m s t a n c e s , and asked t o renew her 
l i c e n s e , i f a l l o w e d . 

" 1 0 . By l e t t e r o f November 6, 2007, [ K i r y a ] was 
a d v i s e d o f d e f i c i e n c i e s i n her r e p o r t i n g t h a t 
c o n s t i t u t e d v i o l a t i o n s o f her Board O r d e r . [ K i r y a ] 
d i d not respond t o t h i s l e t t e r . By C e r t i f i e d M a i l 
l e t t e r o f December 12, 2007, [ K i r y a ] was a g a i n 
a d v i s e d o f d e f i c i e n c i e s i n her r e p o r t i n g t h a t 
c o n s t i t u t e d v i o l a t i o n s o f her O r d e r . P o s t a l r e c o r d s 
r e f l e c t t h a t t h i s C e r t i f i e d M a i l l e t t e r was 
d e l i v e r e d t o [ K i r y a ' s ] address o f r e c o r d on J a n u a r y 
4, 2008. [ K i r y a ] d i d not respond t o t h i s l e t t e r . 
[ K i r y a ] was a g a i n a d v i s e d o f d e f i c i e n c i e s i n her 
r e p o r t i n g t h a t c o n s t i t u t e d v i o l a t i o n s o f her Order 
by C e r t i f i e d M a i l l e t t e r o f F e b r u a r y 21, 2008. 
N o t i c e o f t h i s l e t t e r was l e f t t w i c e f o r [ K i r y a ] , 
and the l e t t e r was s u b s e q u e n t l y r e t u r n e d t o the 
B oard marked ' r e t u r n t o s e n d e r , ' ' u n c l a i m e d , ' 
' u n a b l e t o f o r w a r d . ' [ K i r y a ] d i d not p r o v i d e a 
w r i t t e n response t o t h i s u n t i l she made a f o r m a l 
response t o the Statement o f Charges. 

"11. [ K i r y a ] t e s t i f i e d t h a t she m a i l e d the 
m i s s i n g s e l f - r e p o r t s t o the Board i n September and 
October o f 2007, but was out o f the c o u n t r y d u r i n g 
the r e m a i n i n g p e r i o d . [ K i r y a ] t e s t i f i e d t h a t she 
f i l l e d out some o f the s e l f - r e p o r t s and l e f t them 
f o r her husband t o submit f o r her w h i l e she was 
v i s i t i n g her home c o u n t r y o f Uganda, where i t was 
i m p r a c t i c a l t o send the forms t o the Board. She had 
p l a n n e d t o r e t u r n i n J a n u a r y o f 2008, but she was 
r e q u i r e d t o s t a y i n Uganda a f t e r she c o n t r a c t e d 
m a l a r i a . She acknowledged t h a t she r e c e i v e d n o t i c e 
o f the m i s s i n g 2007 r e p o r t s . Mr. P i n n o c k t e s t i f i e d 
t h a t he had t e l e p h o n e c o n v e r s a t i o n s w i t h [ K i r y a ] 
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d u r i n g t h i s p e r i o d and was aware o f [ K i r y a ' s ] c l a i m s 
she had r e s i g n e d f r o m R i v e r v i e w M e d i c a l C e n t e r due 
t o h e a l t h problems. 

II 

"12. [ K i r y a ' s ] conduct ... demonstrates t h a t 
[ K i r y a ] has w i l l f u l l y o r r e p e a t e d l y v i o l a t e d the 
p r o v i s i o n s o f A r t i c l e 2 o f the Alabama Nurse 
P r a c t i c e A c t as d e f i n e d by B o a r d r u l e s and 
r e g u l a t i o n s by f a i l i n g t o comply w i t h s t i p u l a t e d 
terms and c o n d i t i o n s o f a Board Order, i n v i o l a t i o n 
of Code of Alabama, (1975) § 34-21-25 and Alabama  
Board of N u r s i n g A d m i n i s t r a t i v e Code, § 
610-X-8-.03(8)(d). 

II 

"13. [ K i r y a ' s ] conduct as d e s c r i b e d i n Paragraph 
10 above demonstrates t h a t [ K i r y a ] f a i l e d t o respond 
t o o f f i c i a l Board correspondence i n c l u d i n g r e q u e s t s 
f o r i n f o r m a t i o n and n o t i c e s , i n v i o l a t i o n of Code of 
Alabama, (1975) § 34-21-25 and Alabama Board of  
N u r s i n g A d m i n i s t r a t i v e Code, § 610-X-8-.03(7)(a) and 
(c) 

The h e a r i n g o f f i c e r recommended t h a t K i r y a ' s " e x i s t i n g 

p r o b a t i o n be extended f o r a p e r i o d of t w e n t y - f o u r (24) months 

under e x i s t i n g terms and c o n d i t i o n s , s u b j e c t t o renewal of 

[ K i r y a ' s ] l i c e n s e i n compliance w i t h Board r e g u l a t i o n s . " On 

J u l y 21, 2009, the Board i s s u e d i t s o r d e r , a d o p t i n g the 

h e a r i n g o f f i c e r ' s f i n d i n g s of f a c t but r e j e c t i n g the 

recommendation of the h e a r i n g o f f i c e r t o e x t e n d K i r y a ' s 

p r o b a t i o n . I n s t e a d , the Board revoked K i r y a ' s l i c e n s e . K i r y a 

12 



2090622 

f i l e d her n o t i c e of a p p e a l t o the c i r c u i t c o u r t on August 11, 

2009. 

On F e b r u a r y 17, 2010, the c i r c u i t c o u r t e n t e r e d a 

judgment r e v e r s i n g the Board's o r d e r and a d o p t i n g the 

recommendation of the h e a r i n g o f f i c e r . The c i r c u i t c o u r t ' s 

f i n d i n g s of f a c t and c o n c l u s i o n s of law s t a t e , i n p e r t i n e n t 

p a r t : 

"A. S e l f R e p o r t s 

" K i r y a ' s u n d i s p u t e d t e s t i m o n y e s t a b l i s h e s t h a t her 
monthly s e l f - r e p o r t s were i n f a c t s u b m i t t e d t o the 
[Board] f o r the time p e r i o d c o v e r i n g August 2007 
through June 2008. As n oted by Pinnock, the f a i l u r e 
t o r e c e i v e the r e p o r t s may be a t t r i b u t a b l e t o 
on-going problems w i t h the [Board's] m a i l system, or 
the forms may have s i m p l y been l o s t by the [Board] 
as w i t h o t h e r forms. I n any case, the [Board] had 
a b s o l u t e l y no b a s i s f o r d i s m i s s i n g or d i s c o u n t i n g 
t h i s u n d i s p u t e d t e s t i m o n y . 

"B. U n f a v o r a b l e Employer Report 

"The u n f a v o r a b l e employer r e p o r t i s s i m p l y not 
s u p p o r t e d by the e v i d e n c e . K i r y a d e n i e d any 
wrongdoing i n v o l v i n g the p a t i e n t i n c i d e n t c i t e d i n 
the r e p o r t and no t e s t i m o n y was o f f e r e d e s t a b l i s h i n g 
t h a t K i r y a was s e p a r a t e d from her employment a t 
R i v e r v i e w due t o any wrongdoing. I n f a c t , the 
u n d i s p u t e d e v i d e n c e from b o t h Marye E l l i o t t (the 
employer r e p r e s e n t a t i v e ) and K i r y a c l e a r l y 
e s t a b l i s h e s t h a t K i r y a r e s i g n e d her p o s i t i o n due t o 
on-going h e a l t h i s s u e s . The [Board] had no b a s i s 
f o r f i n d i n g the unsupported r e p o r t or misconduct 
c r e d i b l e . 
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"C. Not M a i n t a i n i n g C u r r e n t L i c e n s e 

"While i t i s u n d i s p u t e d t h a t K i r y a f a i l e d t o renew 
her l i c e n s e , the [Board] appears t o have o v e r l o o k e d 
the r e a s o n a b l e and ... l e g i t i m a t e reason o f f e r e d i n 
m i t i g a t i o n of t h i s v i o l a t i o n , and i n s t e a d , has 
imposed an e x c e s s i v e punishment f o r t h i s t e c h n i c a l 
v i o l a t i o n . 

"D. Not Responding t o Correspondence 

" K i r y a ' s u n d i s p u t e d t e s t i m o n y e s t a b l i s h e s t h a t a t 
the time the December 12, 2007 and F e b r u a r y 21, 2008 
l e t t e r s were sent t o h e r , she was out o f the 
c o u n t r y . No e v i d e n c e was o f f e r e d e s t a b l i s h i n g t h a t 
K i r y a r e c e i v e d these l e t t e r s and i n t e n t i o n a l l y 
f a i l e d t o respond t o same. The [Board] had 
a b s o l u t e l y no b a s i s f o r d i s m i s s i n g or d i s c o u n t i n g 
t hese u n d i s p u t e d f a c t s . W i t h r e s p e c t t o the l e t t e r 
of November 6, 2007, K i r y a t e s t i f i e d t h a t she 
responded t o t h i s l e t t e r on November 16, 2007. 

" C o n c l u s i o n 

" I n the end, t h e r e can be l i t t l e doubt t h a t the 
i m p o s i t i o n of the h a r s h s a n c t i o n of r e v o c a t i o n of 
K i r y a ' s n u r s i n g l i c e n s e i s c l e a r l y erroneous i n view 
of the r e l i a b l e , p r o b a t i v e , and s u b s t a n t i a l e v i d e n c e 
on the whole r e c o r d and amounts t o an u n r e a s o n a b l e , 
a r b i t r a r y , o r c a p r i c i o u s d e c i s i o n , or i s one 
c h a r a c t e r i z e d by an abuse of d i s c r e t i o n . " 

The Board f i l e d a motion t o a l t e r , amend, or v a c a t e the 

c i r c u i t c o u r t ' s judgment on F e b r u a r y 18, 2010; t h a t motion was 

d e n i e d on March 18, 2010. The Board f i l e d i t s n o t i c e of 

a p p e a l t o t h i s c o u r t on March 25, 2010. 
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Stan d a r d of Review 

"Our s t a n d a r d of r e v i e w m i r r o r s t h a t of the 
c i r c u i t c o u r t : 

" ' " J u d i c i a l r e v i e w of an agency's 
a d m i n i s t r a t i v e d e c i s i o n i s l i m i t e d t o 
d e t e r m i n i n g whether the d e c i s i o n i s 
s u p p o r t e d by s u b s t a n t i a l e v i d e n c e , whether 
the agency's a c t i o n s were r e a s o n a b l e , and 
whether i t s a c t i o n s were w i t h i n i t s 
s t a t u t o r y and c o n s t i t u t i o n a l powers. 
J u d i c i a l r e v i e w i s a l s o l i m i t e d by the 
p resumption of c o r r e c t n e s s which a t t a c h e s 
t o a d e c i s i o n by an a d m i n i s t r a t i v e 
agency."'" 

Alabama Bd. of N u r s i n g v. W i l l i a m s , 941 So. 2d 990, 995 ( A l a . 

C i v . App. 2005) ( q u o t i n g Ex p a r t e Alabama Bd. of N u r s i n g , 835 

So. 2d 1010, 1012 ( A l a . 2001), q u o t i n g i n t u r n Alabama  

M e d i c a i d Agency v. P e o p l e s , 549 So. 2d 504, 506 ( A l a . C i v . 

App. 1989)). 

D i s c u s s i o n 

The Board makes s e v e r a l arguments on a p p e a l . We f i n d 

d i s p o s i t i v e the Board's argument t h a t the c i r c u i t c o u r t e r r e d 

i n c o n c l u d i n g t h a t the Board's d e c i s i o n t o revoke K i r y a ' s 

l i c e n s e was a "harsh s a n c t i o n " t h a t was " c l e a r l y erroneous i n 

view of the r e l i a b l e , p r o b a t i v e , and s u b s t a n t i a l e v i d e n c e on 

the whole r e c o r d and amounts t o an u n r e a s o n a b l e , a r b i t r a r y , or 
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c a p r i c i o u s d e c i s i o n , or i s one c h a r a c t e r i z e d by an abuse of 

d i s c r e t i o n . " 

In Ex p a r t e Alabama Board of N u r s i n g , 835 So. 2d 1010 

( A l a . 2001), the Alabama Supreme Court g r a n t e d c e r t i o r a r i 

r e v i e w t o determine whether t h i s c o u r t had e r r e d i n a f f i r m i n g 

the c i r c u i t c o u r t ' s d e c i s i o n t o r e v e r s e the Board's r e v o c a t i o n 

of the l i c e n s e i s s u e d t o Donna J a c q u e l y n S t e j s k a l , a 

r e g i s t e r e d nurse. The supreme c o u r t r e a s o n e d : 

"Based on the f a c t s b e f o r e us, we conclude t h a t 
the Board's d e c i s i o n t o revoke S t e j s k a l ' s l i c e n s e 
was s u p p o r t e d by s u b s t a n t i a l e v i d e n c e ; t h a t i t was 
r e a s o n a b l e ; and t h a t i t was w i t h i n the Board's 
c o n s t i t u t i o n a l and s t a t u t o r y a u t h o r i t y . Pursuant t o 
the terms of her p r o b a t i o n , S t e j s k a l was r e q u i r e d t o 
i n f o r m the Board of any change i n her employment 
s t a t u s . I t i s u n d i s p u t e d t h a t w h i l e S t e j s k a l was 
employed by the c a r d i o l o g i s t she sought and o b t a i n e d 
a d d i t i o n a l , p a r t - t i m e employment w i t h E a s t e r n Shore 
H e a l t h c a r e F a c i l i t y , a n u r s i n g home f a c i l i t y . A f t e r 
she was employed a t E a s t e r n Shore, S t e j s k a l 
s u b m i t t e d f o u r s e l f - r e p o r t s t o the Board; she d i d 
not r e p o r t her employment w i t h E a s t e r n Shore i n any 
of those s e l f - r e p o r t s . A l t h o u g h S t e j s k a l argues t h a t 
the E a s t e r n Shore p o s i t i o n was o n l y p a r t - t i m e and 
t h a t i t , t h e r e f o r e , d i d not c o n s t i t u t e a 'change of 
employment,' i t n e v e r t h e l e s s c o n s t i t u t e d a d d i t i o n a l 
employment w i t h i n the n u r s i n g f i e l d , a m a t t e r t h a t 
i s w i t h i n the Board's d i s c r e t i o n t o m o n i t o r . 

" A l s o p u r s u a n t t o the terms of her p r o b a t i o n , 
S t e j s k a l was r e q u i r e d t o n o t i f y any employer or 
p o t e n t i a l employer of her p r o b a t i o n a r y s t a t u s and t o 
p r o v i d e the employer w i t h a copy of the o r d e r of 
p r o b a t i o n . S t e j s k a l ' s employer was a l s o r e q u i r e d t o 
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submit q u a r t e r l y r e p o r t s r e g a r d i n g S t e j s k a l ' s j o b 
performance. A l t h o u g h S t e j s k a l t e s t i f i e d t h a t she 
had i n f o r m e d T i n a Webber, the E a s t e r n Shore 
p e r s o n n e l d i r e c t o r who had h i r e d her, of her 
p r o b a t i o n a r y s t a t u s , Martha H o w e l l , p e r s o n n e l 
d i r e c t o r a t E a s t e r n Shore a t the time of the 
d i s c o v e r y of the a l l e g e d v i o l a t i o n s , t e s t i f i e d t h a t 
S t e j s k a l had never n o t i f i e d her of her p r o b a t i o n a r y 
s t a t u s . Moreover, E a s t e r n Shore d i d not have a copy 
of the o r d e r of p r o b a t i o n i n i t s f i l e b e f o r e i t 
d i s c o v e r e d S t e j s k a l ' s p r o b a t i o n v i o l a t i o n , and 
E a s t e r n Shore never s u b m i t t e d any r e p o r t s t o the 
Board. 

" S t e j s k a l had been c o n v i c t e d of bank f r a u d , a 
crime i n v o l v i n g t h e f t and d i s h o n e s t y . Because a 
nurse has a c c e s s t o many t h i n g s of v a l u e , such as 
drugs, s u p p l i e s , and the p e r s o n a l p r o p e r t y of 
p a t i e n t s , the Board chose t o m o n i t o r S t e j s k a l ' s 
r e t u r n t o the p r a c t i c e of n u r s i n g . Because of the 
c o n t i n u e d d i s h o n e s t y r e g a r d i n g her employment d u r i n g 
the l a s t few months of her p r o b a t i o n , the Board 
a g a i n revoked S t e j s k a l ' s l i c e n s e . 

"Because S t e j s k a l v i o l a t e d the s p e c i f i c terms of 
her p r o b a t i o n , the Board a c t e d w i t h i n i t s d i s c r e t i o n 
i n r e v o k i n g her l i c e n s e and the t r i a l c o u r t 
e r r o n e o u s l y r e v e r s e d i t s d e c i s i o n . " 

835 So. 2d a t 1013-14. 

S i m i l a r l y , i n the p r e s e n t case, K i r y a had been 

d i s c i p l i n e d f o r the " p r e s c r i p t i o n of m e d i c a t i o n w i t h o u t 

documentation of a p a t i e n t v i s i t and subsequent f a i l u r e t o 

document n o t i f i c a t i o n from the emergency room t h a t the p a t i e n t 

had e x p e r i e n c e d an a l l e r g i c r e a c t i o n t o the m e d i c a t i o n which 

r e q u i r e d emergency tr e a t m e n t on two s e p a r a t e o c c a s i o n s " ; 
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p r a c t i c i n g as a c e r t i f i e d r e g i s t e r e d nurse p r a c t i t i o n e r and 

p r e s c r i b i n g m e d i c a t i o n s and c o n t r o l l e d drugs w h i l e her 

c o l l a b o r a t i n g p h y s i c i a n was out of the c o u n t r y ; and " p r a c t i c e 

on m u l t i p l e o c c a s i o n s a t a p r a c t i c e s i t e i n Gadsden, Alabama, 

w i t h o u t n o t i f i c a t i o n t o or a p p r o v a l from the [ B o a r d ] . " Based 

on those v i o l a t i o n s , the Board chose t o m o n i t o r K i r y a ' s 

p r a c t i c e of n u r s i n g . In the p r o b a t i o n o r d e r , the Board and 

K i r y a s t i p u l a t e d t h a t K i r y a would, among o t h e r t h i n g s , submit 

monthly s e l f - r e p o r t s t o the Board and m a i n t a i n a c u r r e n t 

l i c e n s e . The p r o b a t i o n o r d e r a l s o r e q u i r e d K i r y a t o have her 

employer p r o v i d e an e v a l u a t i o n t o the Board e v e r y t h r e e months 

and s t a t e d t h a t the r e c e i p t of an u n f a v o r a b l e r e p o r t might be 

c o n s i d e r e d a v i o l a t i o n of the o r d e r . 

A t the May 19, 2009, h e a r i n g b e f o r e the h e a r i n g o f f i c e r , 

t h e r e was s u b s t a n t i a l e v i d e n c e p r e s e n t e d i n d i c a t i n g t h a t K i r y a 

had f a i l e d t o submit her monthly s e l f - r e p o r t s i n v i o l a t i o n of 

her s t i p u l a t e d p r o b a t i o n o r d e r , which i n t u r n amounted t o a 

v i o l a t i o n of § 34-21-25, A l a . Code 1975, 1 and Rule 610-X-8-

1 S e c t i o n 3 4 - 2 1 - 2 5 ( b ) ( 1 ) h . , A l a . Code 1975, p r o v i d e s : 
"The board may a l s o deny, revoke, or suspend any 
l i c e n s e i s s u e d by i t or o t h e r w i s e d i s c i p l i n e a 
l i c e n s e e upon p r o o f of any of the f o l l o w i n g 
r e g a r d i n g the l i c e n s e e : 

18 
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. 0 3 ( 8 ) ( d ) , A l a . Admin. Code (Board of N u r s i n g ) , 2 and t h a t 

K i r y a had f a i l e d t o respond t o Board correspondence i n 

v i o l a t i o n of § 34-21-25 and Rule 610-X-8-.03(7)(a) and ( c ) , 

A l a . Admin. Code (Board of N u r s i n g ) . 3 F u r t h e r , i t was 

"h. Has w i l l f u l l y or r e p e a t e d l y v i o l a t e d 
t h i s a r t i c l e , as d e f i n e d by b o a r d r u l e s and 
r e g u l a t i o n s . " 

2 R u l e 610-X-8-.03(8)(d) p r o v i d e s : 

"The Board may reprimand, f i n e , p r o b a t e , suspend, 
revoke or o t h e r w i s e d i s c i p l i n e any r e g i s t e r e d nurse 
or l i c e n s e d p r a c t i c a l nurse upon p r o o f t h a t the 
p e r s o n : 
II 

"(8) Has w i l l f u l l y or r e p e a t e d l y v i o l a t e d any of the 
p r o v i s i o n s of a s t a t u t e or r u l e t h a t i n c l u d e s but i s 
not l i m i t e d t o : 

"  

"(d) F a i l u r e t o comply w i t h any s t i p u l a t e d 
terms and c o n d i t i o n s of any Board o r d e r or 
c o n t r a c t . " 

3 R u l e 610-X-8-.03(7)(a) and (c) p r o v i d e : 

"The Board may reprimand, f i n e , p r o b a t e , suspend, 
revoke or o t h e r w i s e d i s c i p l i n e any r e g i s t e r e d nurse 
or l i c e n s e d p r a c t i c a l nurse upon p r o o f t h a t the 
pe r s o n : 

"  

19 
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s t i p u l a t e d t h a t K i r y a had f a i l e d t o renew her l i c e n s e and t h a t 

the Board had r e c e i v e d an u n f a v o r a b l e r e p o r t , i . e . , a 

c o r r e c t i v e - a c t i o n n o t i c e from R i v e r v i e w . A l t h o u g h t h e r e was 

e v i d e n c e i n d i c a t i n g t h a t K i r y a had r e s i g n e d from her 

employment a t R i v e r v i e w due t o h e a l t h r e a s o n s , t h a t e v i d e n c e 

d i d not o b v i a t e the f a c t t h a t the Board had r e c e i v e d an 

u n f a v o r a b l e r e p o r t . 

Based on the f o r e g o i n g , we c o n c l u d e t h a t the Board's 

" ' " d e c i s i o n [ w a s ] s u p p o r t e d by s u b s t a n t i a l e v i d e n c e , [ t h a t the 

B o a r d ' s ] a c t i o n s were r e a s o n a b l e , and [ t h a t ] i t s a c t i o n s were 

w i t h i n i t s s t a t u t o r y and c o n s t i t u t i o n a l powers."'" W i l l i a m s , 

941 So. 2d a t 995. C o n s i d e r i n g the presumption t h a t the 

Board's a c t i o n i n r e v o k i n g K i r y a ' s l i c e n s e was c o r r e c t , i d . , 

we conclude t h a t the c i r c u i t c o u r t e r r e d i n r e v e r s i n g the 

Board's d e c i s i o n . Thus, we r e v e r s e the judgment of the 

c i r c u i t c o u r t and remand t h i s cause t o the c i r c u i t c o u r t w i t h 

"(7) F a i l u r e t o respond t o o f f i c i a l Board 
correspondence, i n c l u d i n g but not l i m i t e d t o : 

"(a) Requests f o r i n f o r m a t i o n . 

"(c) N o t i c e s . " 20 
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i n s t r u c t i o n s f o r t h a t c o u r t t o e n t e r a judgment a f f i r m i n g the 

Board's J u l y 21, 2009, o r d e r . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P . J . , and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 
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