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PITTMAN, Judge. 

T h i s a p p e a l , taken from a summary judgment e n t e r e d by the 

La u d e r d a l e C i r c u i t C o u r t , concerns the r e l a t i v e r i g h t s of 

c e r t a i n landowners who own p r o p e r t i e s i n a r e s i d e n t i a l 

s u b d i v i s i o n t h a t l i e s next t o W i l s o n Lake, a man-made 



2090615 

r e s e r v o i r i n northwest Alabama f e d by the waters of the 

Tennessee R i v e r . 

A l t h o u g h a copy of the p l e a d i n g s i n the case does not 

appear i n the r e c o r d , 1 we may i n f e r from o t h e r f i l i n g s i n the 

r e c o r d t h a t i n 2008 John F. H o l l i n g s w o r t h , Lou H o l l i n g s w o r t h , 

A n g e l a H o l l i n g s w o r t h , and Joseph K. H o l l i n g s w o r t h sued Bryan 

R i c h a r d s o n , F l o y d Chamberlain, and Joyce Chamberlain, a l l e g i n g 

t h a t the d e f e n d a n t s had b u i l t a s t r u c t u r e on l a n d s owned by 

the p l a i n t i f f s . The c i v i l a c t i o n , which was i n i t i a l l y 

a s s i g n e d case no. CV-08-238.00, was a p p a r e n t l y removed t o a 

f e d e r a l c o u r t , but was remanded t o the t r i a l c o u r t , where a 

new case number d e s i g n a t i o n ( n o . CV-08-238.80) was a s s i g n e d . 

The C h a m b e r l a i n s ' homeowners' i n s u r a n c e c a r r i e r t h e r e a f t e r 

1We note t h a t an appendix t o the a p p e l l a n t s ' b r i e f 
c o n t a i n s documents, which do not appear i n the r e c o r d , t h a t 
p u r p o r t t o be p l e a d i n g s i n the case. Those documents have not 
been c o n s i d e r e d i n d e c i d i n g t h i s a p p e a l . I t appears t h a t we 
must a g a i n r e i t e r a t e t h a t t h i s c o u r t does not c o n s i d e r 
" a p p e n d i c e s " t o b r i e f s t h a t do not c o n t a i n e i t h e r m a t e r i a l 
t h a t a l s o appears i n the a p p e l l a t e r e c o r d (see S l e p i a n v.  
S l e p i a n , 355 So. 2d 714, 716 ( A l a . C i v . App. 1977)) or 
s t a t u t o r y or r e g u l a t o r y m a t e r i a l as t o which R u l e 2 8 ( h ) , A l a . 
R. App. P., a p p l i e s . R u l e 1 0 ( f ) , A l a . R. App. P., s e t s f o r t h 
the p r o p e r mechanism f o r s u pplementing a r e c o r d i n a c i v i l 
a c t i o n , and t h a t r u l e s h o u l d be f o l l o w e d i f one seeks t o have 
t h i s c o u r t c o n s i d e r m a t ter t h a t has been o m i t t e d from the 
r e c o r d . 
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sought p e r m i s s i o n , and was a l l o w e d , t o i n t e r v e n e f o r the 

l i m i t e d purposes of p a r t i c i p a t i n g i n d i s c o v e r y and r e q u e s t i n g 

s p e c i a l f i n d i n g s i n the event o f an e n t r y of a judgment i n 

f a v o r o f the p l a i n t i f f s . 

The p l a i n t i f f s f i l e d a motion f o r a summary judgment, 

s u p p o r t e d by a number of e v i d e n t i a r y e x h i b i t s p e r t a i n i n g t o 

the p a r t i e s ' c h a i n s o f t i t l e and the r e g u l a t o r y a p p r o v a l of 

the U n i t e d S t a t e s Army Corps o f E n g i n e e r s ("COE") and the 

Tennessee V a l l e y A u t h o r i t y ("TVA") a u t h o r i z i n g the 

c o n s t r u c t i o n of a p i e r and walkway, i . e . , the improvements 

t h a t are p r i m a r i l y a t i s s u e . The defendants f i l e d a response 

t o the summary-judgment motion, r e l y i n g p r i m a r i l y upon an 

a f f i d a v i t g i v e n by a l o c a l TVA program manager. In October 

2009, the t r i a l c o u r t d e n i e d the p l a i n t i f f s ' summary-judgment 

motion and s e t the case f o r a Fe b r u a r y 2010 bench t r i a l . 

In January 2010, the def e n d a n t s f i l e d a motion f o r a 

summary judgment, c o n t e n d i n g t h a t the p l a i n t i f f s had f a i l e d t o 

show t h a t t h e y h e l d t i t l e t o , or were o t h e r w i s e e n t i t l e d t o 

p o s s e s s i o n o f , the l a n d l o c a t e d below a h i s t o r i c a l s urvey l i n e 

d e l i n e a t i n g an e l e v a t i o n of 509.34 f e e t above mean sea l e v e l 

("the 509.34 con t o u r l i n e " ) where the p i e r and walkway had 
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been b u i l t ; among o t h e r e v i d e n t i a r y e x h i b i t s , the defendants 

r e l i e d upon the a f f i d a v i t of the l o c a l TVA program manager 

t h a t they had p r e v i o u s l y f i l e d . The p l a i n t i f f s f i l e d a 

response i n o p p o s i t i o n , a v e r r i n g t h a t t h e y h e l d r e c o r d t i t l e 

t o the l a n d upon which the p i e r and walkway had been b u i l t 

and, i n the a l t e r n a t i v e , t h a t t h e y h e l d t i t l e p u r s u a n t t o the 

d o c t r i n e o f a c c r e t i o n . The p l a i n t i f f s ' e v i d e n t i a r y s u b m i s s i o n 

i n response t o the d e f e n d a n t s ' summary-judgment motion 

i n c l u d e d , among o t h e r t h i n g s , an a f f i d a v i t g i v e n by another 

TVA manager c o n t a i n i n g t e s t i m o n y t h a t d i f f e r e d s l i g h t l y from 

t h a t a p p e a r i n g i n the a f f i d a v i t g i v e n by the TVA program 

manager t h a t had been s u b m i t t e d by the d e f e n d a n t s . The 

p l a i n t i f f s a l s o moved t o s t r i k e the a f f i d a v i t o f the TVA 

program manager upon which the defendants r e l i e d , a l l e g i n g 

t h a t the d e f e n d a n t s had f a i l e d t o comply w i t h f e d e r a l 

r e g u l a t i o n s c o n c e r n i n g procurement of t e s t i m o n y o f TVA 

employees. 

A f t e r a h e a r i n g , the t r i a l c o u r t d e n i e d the motion t o 

s t r i k e and g r a n t e d the de f e n d a n t s ' summary-judgment motion. 
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The p l a i n t i f f s t i m e l y a p p e a l e d from the summary judgment; 2 

t h e i r a p p e a l was t r a n s f e r r e d t o t h i s c o u r t p u r s u a n t t o A l a . 

Code 1975, § 12-2-7(6). 

Our s t a n d a r d of r e v i e w of summary judgments i s w e l l 

s e t t l e d : 

"A motion f o r summary judgment t e s t s the s u f f i c i e n c y 
o f the e v i d e n c e . Such a motion i s t o be g r a n t e d 
when the t r i a l c o u r t determines t h a t t h e r e i s no 
genuine i s s u e as t o any m a t e r i a l f a c t and t h a t the 
moving p a r t y i s e n t i t l e d t o a judgment as a m a t t e r 
of law. The moving p a r t y b e a r s the burden of 
n e g a t i n g the e x i s t e n c e of a genuine i s s u e o f 
m a t e r i a l f a c t . Furthermore, when a motion f o r 
summary judgment i s made and s u p p o r t e d as p r o v i d e d 
i n R u l e 56, [ A l a . R. C i v . P.,] the nonmovant may not 
r e s t upon mere a l l e g a t i o n s or d e n i a l s o f h i s 
p l e a d i n g s , but must s e t f o r t h s p e c i f i c f a c t s showing 
t h a t t h e r e i s a genuine i s s u e f o r t r i a l . P r o o f by 
s u b s t a n t i a l e v i d e n c e i s r e q u i r e d . " 

Sizemore v. Owner-Operator Indep. D r i v e r s Ass'n, I n c . , 671 So. 

2d 674, 675 ( A l a . C i v . App. 1995) ( c i t a t i o n s o m i t t e d ) . 

The r e c o r d r e v e a l s t h a t the p l a i n t i f f s own L o t 2 of a 

p l a t t e d s u b d i v i s i o n known as L o c u s t D e l l ; R i c h a r d s o n owns Lo t 

2 A l t h o u g h , as we have noted, the C hamberlains' i n s u r a n c e 
c a r r i e r was p e r m i t t e d t o i n t e r v e n e t o p r o t e c t i t s i n t e r e s t s as 
t o q u e s t i o n s of i n s u r a n c e coverage t h a t might a r i s e i n the 
event of a judgment i n f a v o r of the p l a i n t i f f s , t h a t c o n d i t i o n 
was negated by the e n t r y of the summary judgment i n f a v o r o f 
the d e f e n d a n t s ; t h u s , we deem t h a t summary judgment t o be 
f i n a l under A l a . Code 1975, § 12-22-2, so as t o s upport 
a p p e l l a t e r e v i e w . 
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1 of t h a t s u b d i v i s i o n , and h i s l o t a d j o i n s the p l a i n t i f f s ' l o t 

on i t s northwest b o r d e r . The Chamberlains own a p a r t o f L o t 

6 of L o c u s t D e l l A d d i t i o n Two t h a t i s l o c a t e d a c r o s s a s l o u g h 

from R i c h a r d s o n ' s l o t . We surmise from diagrammatic 

r e p r e s e n t a t i o n s o f the l o t s a p p e a r i n g i n the p a r t i e s ' summary-

judgment f i l i n g s t h a t each of the l o t s i n v o l v e d i s l o c a t e d 

r o u g h l y t o the n o r t h o f W i l s o n Lake; t h a t each l o t i s bounded 

on the s i d e c l o s e s t t o W i l s o n Lake by the 509.34 con t o u r l i n e ; 

and t h a t each l o t i s l o c a t e d i n the e a s t h a l f o f the e a s t h a l f 

of S e c t i o n 2, Township 3 South, Range 9 West i n L a u d e r d a l e 

County. The a c t u a l p l a t or p l a t s o f the L o c u s t D e l l 

s u b d i v i s i o n and i t s a d d i t i o n s do not appear i n the r e c o r d . 

The r e c o r d a l s o r e f l e c t s t h a t i n 1920, b e f o r e W i l s o n Dam 

was c o n s t r u c t e d a c r o s s the Tennessee R i v e r so as t o impound 

W i l s o n Lake, the U n i t e d S t a t e s p r o c u r e d f l o o d easements from 

c e r t a i n owners of l a n d l o c a t e d a l o n g the Tennessee R i v e r near 

the former Muscle Shoals C a n a l . Among the landowners who 

g r a n t e d f l o o d easements t o the U n i t e d S t a t e s a t t h a t time were 

S.F. Cunningham, O l l i e Cunningham, S u s i e Cunningham, F l o r e n c e 

Cunningham, and H.L. Cunningham; those landowners e x e c u t e d an 

i n s t r u m e n t whereby they g r a n t e d t o the U n i t e d S t a t e s " [ t ] h e 
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p e r p e t u a l r i g h t and easement t o permanently f l o o d ... l a n d ... 

l y i n g and b e i n g below the 505 f o o t c o n t o u r " l i n e i d e n t i f i e d i n 

an 1895 government s u r v e y 3 i n the e a s t h a l f of the e a s t h a l f 

o f S e c t i o n 2, Township 3 [ S o u t h ] , Range 9 West " l y i n g N o r t h of 

the Muscle Shoals C a n a l " ( i . e . , the p r e e x i s t i n g c hannel of the 

Tennessee R i v e r ) . The p l a i n t i f f s f u r t h e r adduced e v i d e n c e 

t e n d i n g t o show t h a t much of the former Cunningham f a m i l y 

l a n d s had been p l a t t e d and s u b d i v i d e d as the L o c u s t D e l l 

s u b d i v i s i o n and t h a t any otherwise-unconveyed l a n d s f o r m e r l y 

owned by the g r a n t o r s of the f l o o d easement had e i t h e r 

d e v o l v e d upon, or had been e x p r e s s l y conveyed t o , M a r i e 

Cunningham by 2008. M a r i e Cunningham, i n t u r n , conveyed t o 

the p l a i n t i f f s v i a a q u i t c l a i m deed her e n t i r e i n t e r e s t i n 

" [ a ] l l r e a l p r o p e r t y l y i n g and b e i n g below t h e " 509.34 f o o t 

c o n t o u r i n the e a s t h a l f o f the e a s t h a l f o f S e c t i o n 2, 

Township 3 South, Range 9 West. 

The r e c o r d a l s o r e f l e c t s t h a t , on b e h a l f of the U n i t e d 

S t a t e s , the COE and the TVA j o i n t l y r e g u l a t e and c o n t r o l 

3The p a r t i e s do not d i s p u t e t h a t the 505 f o o t c o n t o u r l i n e 
i d e n t i f i e d i n the 1895 survey i s the same as the c u r r e n t 
509.34 con t o u r l i n e ; the p a r t i e s agree t h a t the a c t u a l 
e l e v a t i o n f i g u r e has been c o r r e c t e d s i n c e 1920. 
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c o n s t r u c t i o n a c t i v i t y a l o n g c e r t a i n n a v i g a b l e waterways o f the 

U n i t e d S t a t e s (such as the Tennessee R i v e r ) . See g e n e r a l l y 33 

U.S.C. § 401 & 16 U.S.C. § 831y-1. The TVA i n p a r t i c u l a r , as 

the t r a n s f e r e e under 16 U.S.C. § 831f of the i n t e r e s t s o f the 

U n i t e d S t a t e s i n the ar e a o f W i l s o n Dam, has adopted a number 

of r e g u l a t i o n s , c o d i f i e d a t 18 C.F.R. P a r t 1304, p e r t a i n i n g t o 

proce d u r e s f o r o b t a i n i n g t h a t agency's a p p r o v a l , as i s 

r e q u i r e d , f o r c o n s t r u c t i o n p r o j e c t s a l o n g the Tennessee R i v e r 

or on " l a n d s u b j e c t t o TVA flowage easements." 18 C.F.R. § 

1304.1 (2010). Among those r e g u l a t i o n s i s one d i r e c t l y 

p e r t a i n i n g t o the p a r t i e s ' s i t u a t i o n , which s t a t e s i n p a r t : 

" I f the f a c i l i t y i s t o be b u i l t on p r i v a t e l a n d , the 
a p p l i c a n t must own the fee i n t e r e s t i n the l a n d o r 
have an adequate l e a s e h o l d or easement i n t e r e s t i n 
the p r o p e r t y where the f a c i l i t y w i l l be l o c a t e d . 
TVA r e c o g n i z e s , however, t h a t i n some cases p r i v a t e  
p r o p e r t y has been s u b d i v i d e d i n a way t h a t l e f t an  
i n t e r v e n i n g s t r i p of l a n d between the u p l a n d  
boundary of a TVA flowage easement and the waters of  
the r e s e r v o i r , or d i d not convey t o the a d j o i n i n g  
landowner the l a n d u n d e r l y i n g the waters of the  
r e s e r v o i r . In some of these s i t u a t i o n s , the owner 
of the i n t e r v e n i n g s t r i p or u n d e r l y i n g l a n d cannot 
be i d e n t i f i e d or does not o b j e c t t o c o n s t r u c t i o n o f 
water-use f a c i l i t i e s by the a d j a c e n t landowner. In 
thes e s i t u a t i o n s , TVA may e x e r c i s e i t s d i s c r e t i o n t o 
p e r m i t the f a c i l i t y , p r o v i d e d t h e r e i s no o b j e c t i o n 
from the fee owner o f the i n t e r v e n i n g s t r i p or 
u n d e r l y i n g l a n d . A TVA p e r m i t conveys no p r o p e r t y  
i n t e r e s t . The a p p l i c a n t i s r e s p o n s i b l e f o r l o c a t i n g  
the proposed f a c i l i t y on q u a l i f y i n g l a n d and 
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e n s u r i n g t h a t t h e r e i s no o b j e c t i o n from any owner  
of such l a n d . TVA may r e q u i r e the a p p l i c a n t t o 
p r o v i d e a p p r o p r i a t e v e r i f i c a t i o n o f ownership and 
l a c k of o b j e c t i o n , but TVA i s not r e s p o n s i b l e f o r 
r e s o l v i n g ownership q u e s t i o n s . In case of a 
d i s p u t e , TVA may r e q u i r e p r i v a t e p a r t i e s r e q u e s t i n g 
TVA a c t i o n t o g r a n t or revoke a TVA p e r m i t t o o b t a i n 
a c o u r t o r d e r d e c l a r i n g r e s p e c t i v e l a n d r i g h t s . " 

18 C.F.R. § 1304.2(a) (2010) (emphasis added). 

In J a n u a r y 2007, the d e fendants s u b m i t t e d a j o i n t 

a p p l i c a t i o n t o the COE and the TVA f o r r e g u l a t o r y a p p r o v a l t o 

c o n s t r u c t a walkway and a p i e r t h a t would, they s a i d , e x t e n d 

from t h e i r p r o p e r t i e s out i n t o W i l s o n Lake. The diagram of 

the proposed walkway i n d i c a t e d t h a t the d e fendants i n t e n d e d t o 

c o n s t r u c t i t so as t o e x t e n d from a p o i n t j u s t t o the n o r t h o f 

the boundary between the l o t owned by R i c h a r d s o n and the l o t 

owned by the p l a i n t i f f s t o a p o i n t 20 f e e t west of the 509.34 

cont o u r l i n e marking the upper l i m i t o f the f e d e r a l f l o o d 

easement, where the walkway would pr o c e e d south t o f r o n t the 

p l a i n t i f f s ' l o t f o r a d i s t a n c e of almost 75 f e e t b e f o r e the 

walkway reached a 5 0 - f o o t p i e r t h a t was t o be c o n s t r u c t e d a t 

the edge of W i l s o n Lake. The COE and the TVA approved the 

p r o p o s a l i n March 2007; however, t h e r e i s no i n d i c a t i o n t h a t 

the p l a i n t i f f s or any members of the Cunningham f a m i l y were 

n o t i f i e d o f the p e r m i t a p p l i c a t i o n . F u r t h e r , the COE p e r m i t 
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i s s u e d t o the defendants e x p r e s s l y s t a t e d t h a t i t d i d not 

" o b v i a t e t he need t o o b t a i n o t h e r ... a u t h o r i z a t i o n r e q u i r e d 

by l a w , " and the p e r m i t i s s u e d by the TVA t o the defendants 

e x p r e s s l y i n d i c a t e d t h a t i t d i d "not g i v e any p r o p e r t y r i g h t s 

i n r e a l e s t a t e " and was i s s u e d " s u b j e c t t o any e x i s t i n g r i g h t s 

o f t h i r d p a r t i e s . " The defendants then c o n s t r u c t e d the 

walkway and p i e r a c r o s s t he f r o n t o f L o t 2 a c c o r d i n g t o the 

p l a n s s e t f o r t h i n t h e i r p e r m i t a p p l i c a t i o n , n o t w i t h s t a n d i n g 

the contemporaneous o b j e c t i o n s o f the p l a i n t i f f s , and have 

r e f u s e d t o remove i t d e s p i t e r e q u e s t s from M a r i e Cunningham 

and the p l a i n t i f f s . I t i s u n d i s p u t e d t h a t t he p i e r and 

walkway l a r g e l y l i e w i t h i n l a n d s s u b j e c t t o the f l o o d easement 

g r a n t e d t o the U n i t e d S t a t e s by members of the Cunningham 

f a m i l y i n 1920. 

The p l a i n t i f f s i n t h e i r b r i e f on a p p e a l contend t h a t t h e y 

e s t a b l i s h e d t he e x i s t e n c e o f a genuine i s s u e o f m a t e r i a l f a c t 

c o n c e r n i n g whether the defendants had the l e g a l r i g h t t o 

c o n s t r u c t a walkway on l a n d l o c a t e d below the 509.34 co n t o u r 

l i n e . The defendants respond by c o n t e n d i n g t h a t the 

p l a i n t i f f s d i d not a d e q u a t e l y support t h e i r c l a i m t o fee 

ownership o f p r o p e r t y below the 509.34 c o n t o u r l i n e so as t o 
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g i v e the p l a i n t i f f s s t a n d i n g t o seek removal of the walkway 

and p i e r ; the defendants a s s a i l the e v i d e n t i a r y m a t e r i a l s 

s u b m i t t e d by the p l a i n t i f f s as amounting t o merely c o n c l u s o r y 

a s s e r t i o n s of ownership. 

We d i s a g r e e w i t h the d e f e n d a n t s ' p o s i t i o n . The 

p l a i n t i f f s ' e v i d e n c e tends t o i n d i c a t e , i n the aggregate, t h a t 

members of the Cunningham f a m i l y conveyed a permanent f l o o d 

easement t o the U n i t e d S t a t e s i n 1920 as t o t h e i r h o l d i n g s 

below the 509.34 con t o u r l i n e (see supra note 3) i n the e a s t 

h a l f of the e a s t h a l f o f S e c t i o n 2, Township 3 South, Range 9 

West i n L a u d e r d a l e County, but t h a t t h e y d i d not 

s i m u l t a n e o u s l y r e l i n q u i s h a l l o f t h e i r r e s i d u a l r i g h t s as t o 

the l a n d s u b j e c t t o t h a t easement. A l t h o u g h the g r a n t o r s o f 

the f l o o d easement or t h e i r s u c c e s s o r s i n t i t l e appear t o have 

s e p a r a t e l y conveyed the l a n d s above the 509.34 con t o u r l i n e , 

e i t h e r i n b u l k or p i e c e m e a l , i n c o n n e c t i o n w i t h the 

development of the L o c u s t D e l l s u b d i v i s i o n , t h e r e i s no 

i n d i c a t i o n i n the r e c o r d t h a t the p u r c h a s e r s of the p l a t t e d 

l o t s i n t h a t s u b d i v i s i o n were deeded any l a n d l y i n g below the 

509.34 con t o u r l i n e (indeed, the C h a m b e r l a i n s ' deed e x p r e s s l y 

r e f e r s t o the 509.34 con t o u r l i n e as b e i n g a p r o p e r t y 
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boundary). The p l a i n t i f f s ' summary-judgment m a t e r i a l s 

i n t r i c a t e l y d e t a i l the p r o g r e s s i o n of a l l r e s i d u a l p r o p e r t y 

r i g h t s h e l d by the g r a n t o r s of the 1920 easement from those 

g r a n t o r s t o M a r i e Cunningham, and t h e r e a f t e r t o the p l a i n t i f f s 

t h e mselves. I n c o n t r a s t , the defendants made no prima f a c i e 

showing t h a t they h e l d any fee or l e a s e h o l d i n t e r e s t i n the 

l a n d s upon which they c o n s t r u c t e d the walkway and p i e r . 

We have no q u a r r e l w i t h t he d e f e n d a n t s ' a s s e r t i o n t h a t 

the TVA, as s u c c e s s o r i n r i g h t t o the U n i t e d S t a t e s , e x e r c i s e s 

a u t h o r i t y t o r e g u l a t e and c o n t r o l a l l c o n s t r u c t i o n a c t i v i t y 

and s t r u c t u r e s below the 509.34 co n t o u r l i n e . The 1920 

i n s t r u m e n t c o n v e y i n g the f l o o d easement a t i s s u e i n t h i s case 

e x p r e s s l y c o n f e r r e d upon the U n i t e d S t a t e s the power t o remove 

from l a n d below the 509.34 co n t o u r l i n e "any o b s t r u c t i o n s ... 

and any o t h e r t h i n g which i n any way i n t e r f e r e s w i t h or tends 

t o render i n a c c e s s i b l e , unsafe or u n s a n i t a r y , any p a r t of the 

s l a c k w a t e r p o o l c r e a t e d by [ W i l s o n ] Dam or the margin 

t h e r e o f . " However, t h a t i n s t r u m e n t a l s o p r o v i d e d t h a t the 

g r a n t o r s " r e s e r v [ e d ] t he r i g h t ... t o use s a i d l a n d s so f a r as 

may be done w i t h o u t i n t e r f e r i n g w i t h the easement and r i g h t s 

... conveyed" t o the U n i t e d S t a t e s , a power t h a t i s c o n s i s t e n t 
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w i t h the r i g h t s c u s t o m a r i l y r e t a i n e d by a s e r v i e n t tenement i n 

an easement c o n t e x t . See g e n e r a l l y Restatement (Third) of  

P r o p e r t y - S e r v i t u d e s § 4.9 comment c. (2000) ("The person who 

h o l d s the l a n d burdened by a s e r v i t u d e i s e n t i t l e d t o make a l l 

uses of the l a n d t h a t are not p r o h i b i t e d by the s e r v i t u d e and 

t h a t do not i n t e r f e r e u n r e a s o n a b l y w i t h the uses a u t h o r i z e d by 

the easement or p r o f i t . " ) ; a c c o r d B l a y l o c k v. Conzelman, 751 

So. 2d 2, 5-6 ( A l a . 1999) ( s e r v i e n t t e n a n t may use l a n d 

s u b j e c t t o an easement so l o n g as use does not c o n f l i c t w i t h 

purpose and c h a r a c t e r of easement). There i s no r e c o r d 

e v i d e n c e i n d i c a t i n g (a) t h a t t h a t r e s i d u a l r i g h t t o e n j o y the 

l a n d s s u b j e c t t o the f e d e r a l f l o o d easement i s h e l d by the 

d e f e n d a n t s , (b) t h a t the apparent d e s i r e of the p l a i n t i f f s t o 

"use" the l a n d below the 509.34 con t o u r l i n e t o s ecure a 

b e t t e r view from L o t 2 c o n f l i c t s w i t h the f e d e r a l f l o o d 

easement, or (c) t h a t the r e g u l a t o r y conduct of the COE or the 

TVA p u r s u a n t t o the dominant r i g h t s e x p r e s s l y c o n f e r r e d i n the 

easement has by n e c e s s i t y e x t i n g u i s h e d r e s i d u a l ownership 

r i g h t s . 

A t bottom, the d e f e n d a n t s ' argument appears t o be 

p r e m i sed on n o t h i n g more than a vague n o t i o n of f e d e r a l 
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supremacy as t o a p p r o v a l of s t r u c t u r e s on l a n d s a d j a c e n t t o 

n a v i g a b l e w a t e r s . However, b o t h the TVA p e r m i t o b t a i n e d by 

the defendants and the r e g u l a t o r y p r o v i s i o n s g o v e r n i n g TVA 

p e r m i t t i n g u n d e r s c o r e t h a t the TVA p e r m i t t i n g p r o c e s s does 

not, and s h o u l d not be h e l d t o , f o r e c l o s e the a s s e r t i o n of 

p r i v a t e p r o p e r t y r i g h t s of i n t e r e s t e d t h i r d p a r t i e s as f a r as 

proposed c o n s t r u c t i o n a l o n g n a v i g a b l e waters i s concerned. 

Indeed, as a m a t t e r of Alabama law, one h o l d i n g an easement 

cannot e n l a r g e the scope of t h a t easement t o a c c o m p l i s h o t h e r 

purposes (see Chatham v. B l o u n t County, 789 So. 2d 235, 241 

( A l a . 2 0 01)); t h u s , n o t w i t h s t a n d i n g the o p i n i o n e x p r e s s e d by 

the TVA's program manager, a dominant t e n a n t such as the TVA 

would not be empowered t o e n l a r g e i t s easement a u t h o r i z i n g 

removal of s t r u c t u r e s i n t e r f e r i n g w i t h n a v i g a t i o n below the 

509.34 con t o u r l i n e so as t o v e s t w i t h i n the TVA the s o l e 

power t o a l l o w c o n s t r u c t i o n of a s t r u c t u r e below t h a t l i n e by 

a p e r m i t e e . 

F o r the reasons we have s t a t e d h e r e i n , we c o n c l u d e t h a t 

the t r i a l c o u r t e r r e d i n e n t e r i n g a summary judgment i n f a v o r 

of the d e f e n d a n t s . M a t e r i a l q u e s t i o n s of f a c t p e r s i s t 

c o n c e r n i n g the p r e c i s e e x t e n t of the d e f e n d a n t s ' r i g h t s t o 
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c o n s t r u c t the p i e r and walkway upon l a n d below the 509.34 

cont o u r l i n e t h a t , f o r a l l t h a t appears i n the r e c o r d as t o 

the s t a t u s of the r e c o r d t i t l e t h e r e t o , i s not the d e f e n d a n t s ' 

t o encroach upon. We p r e t e r m i t , as u n n ecessary t o our 

d e c i s i o n , c o n s i d e r a t i o n of any p r o p e r t y r i g h t s t h a t may have 

i n u r e d t o the p l a i n t i f f s ' b e n e f i t v i a the d o c t r i n e of 

a c c r e t i o n . 4 F u r t h e r , we d e c l i n e the p l a i n t i f f s ' i n v i t a t i o n t o 

d i r e c t the immediate e n t r y of a judgment i n t h e i r f a v o r g i v e n 

the s i l e n c e of the r e c o r d c o n c e r n i n g the p r e c i s e b o u n d a r i e s of 

the l o t s , as d e p i c t e d i n the p l a t or p l a t s f o r the L o c u s t D e l l 

s u b d i v i s i o n and i t s a d d i t i o n s , and c o n c e r n i n g whether the 

g r a n t o r s i n the d e f e n d a n t s ' c h a i n of t i t l e i n t e n d e d t o convey 

or t o r e s e r v e t h e i r r i g h t s i n any l a n d s below the 509.34 

cont o u r l i n e . We remand the cause f o r f u r t h e r p r o c e e d i n g s . 

REVERSED AND REMANDED. 

4We note, however, t h a t the p l a i n t i f f s d i d not contend i n 
t h i s c o u r t t h a t t h a t d o c t r i n e a p p l i e d u n t i l t h e i r r e p l y b r i e f 
was f i l e d ; s i m i l a r l y , the p l a i n t i f f s a s s e r t e d no e r r o r w i t h 
r e s p e c t t o the d e n i a l of t h e i r motion t o s t r i k e except i n 
t h e i r r e p l y b r i e f . We f u r t h e r note t h a t an argument may not 
p r o p e r l y be r a i s e d f o r the f i r s t time i n an a p p e l l a n t ' s r e p l y 
b r i e f . See, e.g., S t e e l e v. R o s e n f e l d , L.L.C., 936 So. 2d 
488, 493 ( A l a . 2005). 
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Thompson, P.J., and Bryan, Thomas, and Moore, J J . , 

concur. 
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