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a p p e a l s f r o m t h e judgment e n t e r e d on t h e j u r y ' s v e r d i c t on a 

c o u n t e r c l a i m o f c o n v e r s i o n a s s e r t e d b y P o l k P l u m b i n g , LLC 

("the L L C " ) , a g a i n s t D u s t y P o l k . We a f f i r m i n p a r t and 

r e v e r s e i n p a r t . 

P r o c e d u r a l H i s t o r y 

I n December 2004, D u s t y , L e z a n n e , and L e s l i e , a l o n g w i t h 

Y u r i i P o l k , f o r m e d t h e LLC, p u r s u a n t t o t h e A l a b a m a L i m i t e d 

L i a b i l i t y Company A c t ("the A c t " ) , A l a . Code 1975, § 10-12-1 

e t s e q . , by f i l i n g t h e a p p r o p r i a t e documents i n t h e B a l d w i n 

P r o b a t e C o u r t . As t h e s o l e members o f t h e LLC, L e s l i e a nd h i s 

c h i l d r e n , Y u r i i , D u s t y , and L e z a n n e , e x e c u t e d a d e t a i l e d 

" O p e r a t i n g A g r e e m e n t " g o v e r n i n g t h e L L C ' s b u s i n e s s a f f a i r s . 

A c c o r d i n g t o t h e O p e r a t i n g A g r e e m e n t , a l l t h e members w o u l d 

a c t as t h e " i n i t i a l m a n a g e r s " o f t h e LLC, c h a r g e d w i t h t h e 

r e s p o n s i b i l i t y o f h a n d l i n g t h e d a y - t o - d a y a f f a i r s o f t h e LLC. 

The O p e r a t i n g A g r e e m e n t a l s o c o n t a i n e d s p e c i f i c p r o v i s i o n s 

g o v e r n i n g t h e t r a n s f e r o f a member's i n t e r e s t i n t h e LLC and 

t h e d i s s o l u t i o n a nd " w i n d i n g u p " o f t h e LLC. I t was 

u n d i s p u t e d t h a t , as o r i g i n a l l y o r g a n i z e d , t h e members h e l d t h e 

f o l l o w i n g o w n e r s h i p p e r c e n t a g e s i n t h e L L C : L e s l i e - 5 0 % ; 

Y u r i i - 20%; D u s t y - 20%; and L e z a n n e - 10%. 
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I t a p p e a r s t h a t t h e f a m i l y members w o r k e d s u c c e s s f u l l y 

t o g e t h e r f o r a p e r i o d w i t h L e s l i e , D u s t y , and Y u r i i p e r f o r m i n g 

c o m m e r c i a l p l u m b i n g work and L e z a n n e , an a c c o u n t a n t , 

m a i n t a i n i n g t h e f i n a n c i a l r e c o r d s and s e r v i n g as t h e o f f i c e 

manager. I n S e p t e m b e r 2005, t h e members h e l d a s p e c i a l 

b u s i n e s s m e e t i n g . A t t h a t m e e t i n g , Y u r i i i n d i c a t e d t h a t he 

w i s h e d t o r e t u r n t o " s e r v i c e w o r k , " o r r e s i d e n t i a l work; 

b e c a u s e L e s l i e a n d D u s t y h a d no i n t e r e s t i n s e r v i c e work, t h e 

LLC d i d n o t engage i n t h a t t y p e o f p l u m b i n g work. M i n u t e s 

f r o m t h a t s p e c i a l b u s i n e s s m e e t i n g i n d i c a t e d t h a t Y u r i i ' s 

" s h a r e s [ i n t h e L L C ] w i l l be s i g n e d o v e r t o t h e p r e s i d e n t , 

L e s l i e P o l k . See Amendment 1 t o t h e O p e r a t i n g A g r e e m e n t f o r 

t h e new d i s t r i b u t i o n o f o w n e r s h i p . " A l l members o f t h e LLC 

s i g n e d t h o s e m i n u t e s . 1 A document e n t i t l e d "Amendment 1" was 

a f f i x e d t o t h e O p e r a t i n g A g r e e m e n t ; t h a t document i n d i c a t e d 

t h a t L e s l i e P o l k h e l d 7 0 % o w n e r s h i p o f t h e LLC, w h i l e D u s t y 

c o n t i n u e d t o h o l d 20% and L e z a n n e c o n t i n u e d t o h o l d 10%. 

L e z a n n e made t h e n e c e s s a r y n o t a t i o n s on t h e b o o k s o f t h e LLC 

1 A l t h o u g h t h e s p e c i a l b u s i n e s s m e e t i n g was h e l d i n 
September 2005, t h e members' s i g n a t u r e s were d a t e d J a n u a r y 18, 
2006. I t was u n d i s p u t e d , h owever, t h a t t h e s p e c i a l b u s i n e s s 
m e e t i n g was h e l d and t h a t a l l t h e members o f t h e LLC a g r e e d t o 
t h e t r a n s f e r o f Y u r i i ' s s h a r e s . 
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t o r e c o r d t h e t r a n s f e r o f 200 s h a r e s i n t h e L L C f r o m Y u r i i t o 

L e s l i e . The t r i a l c o u r t a d m i t t e d i n t o e v i d e n c e a c o p y o f t h e 

m i n u t e s o f t h e s p e c i a l b u s i n e s s m e e t i n g , a c o p y o f t h e L L C ' s 

O p e r a t i n g A g r e e m e n t , as amended, and a c o p y o f t h e c e r t i f i c a t e 

r e p r e s e n t i n g t h e a d d i t i o n a l 200 s h a r e s i s s u e d t o L e s l i e . 

I n A p r i l 2007, L e s l i e became d i s s a t i s f i e d w i t h D u s t y and 

L e z a n n e . He p u r p o r t e d t o " f i r e " them f r o m t h e LLC, and, 

s h o r t l y t h e r e a f t e r , he p r e v e n t e d them f r o m a c c e s s i n g t h e L LC's 

b o o k s and r e c o r d s a n d t h e L L C ' s o f f i c e s . A f t e r t h e i r a l l e g e d 

d i s m i s s a l i n A p r i l 2007, i t was u n d i s p u t e d t h a t D u s t y and 

L e z a n n e h a d no c o n t r o l o r i n p u t i n t o t h e o p e r a t i o n o f t h e LLC. 

A f t e r d i s m i s s i n g D u s t y and L e z a n n e f r o m t h e d a y - t o - d a y 

o p e r a t i o n s o f t h e LLC, L e s l i e c o n t i n u e d t o o p e r a t e t h e 

b u s i n e s s . D u s t y began o p e r a t i n g as " A b s o l u t e P l u m b i n g , " a 

p r i o r b u s i n e s s t h a t he h a d n e v e r f o r m a l l y d i s s o l v e d o r 

c l o s e d . 2 L e z a n n e a c c e p t e d employment w i t h an a c c o u n t i n g f i r m . 

2The O p e r a t i n g A g r e e m e n t e x p r e s s l y a u t h o r i z e d i t s members 
t o m a i n t a i n b u s i n e s s i n t e r e s t s i n o t h e r v e n t u r e s ; t h u s , D u s t y 
was n o t i n v i o l a t i o n o f t h e O p e r a t i n g A g r eement by a l l o w i n g 
A b s o l u t e P l u m b i n g t o r e m a i n i n e x i s t e n c e w h i l e he owned an 
i n t e r e s t i n t h e LLC. A d d i t i o n a l l y , a t t h e t r i a l , L e s l i e 
r a i s e d no o b j e c t i o n t o t h e e x i s t e n c e o f A b s o l u t e P l u m b i n g 
d u r i n g t h e e x i s t e n c e o f t h e LLC. I n any e v e n t , D u s t y 
t e s t i f i e d t h a t he d i d n o t p u r s u e any b u s i n e s s on b e h a l f o f 
A b s o l u t e P l u m b i n g u n t i l a f t e r L e s l i e p u r p o r t e d t o d i s m i s s 
D u s t y f r o m t h e LLC. 
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On J u l y 2, 2007, D u s t y and L e z a n n e s u e d L e s l i e a nd t h e 

LLC. I n t h e i r c o m p l a i n t , t h e y a l l e g e d t h a t D u s t y h e l d a 20% 

i n t e r e s t i n t h e LLC, t h a t L e z a n n e h e l d a 10% i n t e r e s t i n t h e 

LLC, t h a t L e s l i e h e l d a 50% i n t e r e s t i n t h e LLC, and t h a t 

L e s l i e h e l d Y u r i i ' s 20% i n t e r e s t i n t r u s t f o r d i s t r i b u t i o n 

among t h e L L C ' s o t h e r members and p o t e n t i a l f u t u r e members. 

D u s t y and L e z a n n e a s s e r t e d c l a i m s o f b r e a c h o f f i d u c i a r y d u t y , 

w i l l f u l a n d wanton c o n d u c t , i n t e n t i o n a l i n t e r f e r e n c e w i t h 

b u s i n e s s r e l a t i o n s , c o n v e r s i o n , and t h e t o r t o f o u t r a g e ; t h e y 

a l s o s o u g h t a p r e l i m i n a r y i n j u n c t i o n . L e s l i e a n d t h e LLC 

a n s w e r e d t h e c o m p l a i n t a s s e r t i n g c o u n t e r c l a i m s o f c o n v e r s i o n 

o f f u n d s b e l o n g i n g t o t h e L L C and b r e a c h o f t h e L L C ' s 

O p e r a t i n g A g r e e m e n t ; t h e y a l s o s o u g h t an i n j u n c t i o n a nd an 

a c c o u n t i n g . D u s t y and L e z a n n e l a t e r amended t h e i r c o m p l a i n t 

t o s e e k p a r t i t i o n o f c e r t a i n p r o p e r t y t h e y a l l e g e d t h e y c o -

owned w i t h L e s l i e . 

A f t e r much p r o c e d u r a l w r a n g l i n g , some o f w h i c h w i l l be 

d i s c u s s e d l a t e r , t h e t r i a l c o u r t s u b m i t t e d t o t h e j u r y o n l y 

D u s t y and L e z a n n e ' s b r e a c h - o f - f i d u c i a r y - d u t y c l a i m a g a i n s t 

L e s l i e a nd t h e L L C ' s c o n v e r s i o n c l a i m a g a i n s t D u s t y . On 
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September 11, 2009, t h e t r i a l c o u r t e n t e r e d a j u d g m e n t on t h e 

j u r y ' s v e r d i c t , s t a t i n g i n p e r t i n e n t p a r t : 

"9/10/09 - T r i a l c o n t i n u e s . Came t h e j u r y o f t w e l v e 
g ood and l a w f u l p e o p l e upon t h e i r o a t h s s t a t e s as 
f o l l o w s : ( D u s t y P o l k ' s C l a i m f o r B r e a c h o f F i d u c i a r y 
D u t y ) 'We, t h e j u r y , f i n d i n f a v o r o f t h e P l a i n t i f f , 
D u s t y P o l k , and a g a i n s t L e s l i e P o l k and a s s e s s D u s t y 
P o l k ' s damages as f o l l o w s : $1.00 C o m p e n s a t o r y ...'; 
( L e z a n n e P r o c t o r ' s C l a i m f o r B r e a c h o f F i d u c i a r y 
D u t y ) 'We, t h e j u r y , f i n d i n f a v o r o f t h e P l a i n t i f f , 
L e z a n n e P r o c t o r , and a g a i n s t L e s l i e P o l k and a s s e s s 
L e z a n n e P o l k ' s damages as f o l l o w s : $1.00 
C o m p e n s a t o r y ...'; ( P o l k P l u m b i n g L L C ' s C o u n t e r c l a i m 
f o r C o n v e r s i o n ) 'We, t h e j u r y , f i n d i n f a v o r o f t h e 
C o u n t e r D e f e n d a n t D u s t y P o l k and a g a i n s t t h e C o u n t e r 
P l a i n t i f f P o l k P l u m b i n g L L C ...'; 

" T h e r e f o r e , t h e C o u r t e n t e r s j u dgment i n f a v o r o f 
D u s t y P o l k and a g a i n s t L e s l i e P o l k i n t h e sum o f 
$ 1 . 0 0 . The C o u r t e n t e r s j u dgment i n f a v o r o f 
L e z a n n e P r o c t o r and a g a i n s t L e s l i e P o l k i n t h e sum 
o f $ 1 . 0 0 . The C o u r t e n t e r s j u d g m e n t i n f a v o r o f 
D u s t y P o l k and a g a i n s t P o l k P l u m b i n g L L C on i t s 
c o u n t e r c l a i m . 

"The C o u r t d e t e r m i n e s f r o m t h e e v i d e n c e t h a t a l l 
o u t s t a n d i n g l i a b i l i t i e s o f [ t h e L L C ] have b e e n p a i d . 
The C o u r t h e r e b y o r d e r s t h e i m m e d i a t e d i s s o l u t i o n o f 
[ t h e L L C ] . The C o u r t d i r e c t s t h e p a r t i e s t o t a k e 
a l l n e c e s s a r y s t e p s t o f o r m a l l y d i s s o l v e [ t h e L L C ] 
w i t h i n t h i r t y ( 3 0 ) d a y s f r o m t h e d a t e o f t h i s o r d e r . 
The C o u r t o r d e r s C hase Dearman t o i m m e d i a t e l y . . . 
d i s b u r s e f r o m h i s t r u s t a c c o u n t t h e b a l a n c e o f t h e 
f u n d s b e l o n g i n g t o [ t h e L L C ] d e p o s i t e d t h e r e as 
f o l l o w s : a sum e q u a l t o 7 0 % o f s a i d amount t o L e s l i e 
P o l k ; an amount e q u a l t o 2 0 % o f s a i d sum t o D u s t y 
P o l k ; and a sum e q u a l t o 1 0 % o f s a i d amount t o 
L e z a n n e P r o c t o r . " 
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The t r i a l c o u r t , w h i c h h a d s e r v e d as t h e t r i e r o f f a c t on t h e 

p a r t i t i o n c l a i m , c o n c l u d e d t h a t a l l n e c e s s a r y p a r t i e s h a d n o t 

been b e f o r e t h e c o u r t . The t r i a l c o u r t o r d e r e d D u s t y and 

L e z a n n e t o add a l l n e c e s s a r y p a r t i e s i n o r d e r t o p r o c e e d w i t h 

t h e p a r t i t i o n c l a i m . 

On S e p t e m b e r 17, 2009, L e s l i e and t h e L L C moved t h e t r i a l 

c o u r t t o o r d e r D u s t y and L e z a n n e t o d i s b u r s e f u n d s f r o m t h e i r 

l a w y e r ' s t r u s t a c c o u n t t o t h e members o f t h e L L C a c c o r d i n g t o 

t h e i r o w n e r s h i p i n t e r e s t s o r f o r a f i n d i n g o f c o n t e m p t . The 

f o l l o w i n g day, S e p t e m b e r 18, 2009, t h e t r i a l c o u r t o r d e r e d 

D u s t y and L e z a n n e t o p o s t a s u p e r s e d e a s b o n d o r t o i m m e d i a t e l y 

c o m p l y w i t h t h e September 11, 2009, j u d g m e n t . D u s t y a n d 

L e z a n n e f o l l o w e d t h a t o r d e r w i t h a m o t i o n t o r e c o n s i d e r t h e 

S e p t e m b e r , 18, 2009, o r d e r o r t o s t a y e x e c u t i o n o f t h e 

September 11, 2009, j u d g m e n t . On O c t o b e r 11, 2009, D u s t y and 

L e z a n n e f i l e d a p o s t j u d g m e n t m o t i o n , p u r s u a n t t o R u l e 59, A l a . 

R. C i v . P., s e e k i n g a new t r i a l . T h e y a l l e g e d , among o t h e r 

g r o u n d s , t h a t t h e damages a w a r d e d t o them b y t h e j u r y were 

i n a d e q u a t e . The t r i a l c o u r t d e n i e d t h a t m o t i o n on O c t o b e r 19, 

2 0 0 9 . 
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D u s t y an d L e z a n n e f i l e d t h e i r n o t i c e o f a p p e a l on 

November 3, 2009. T h a t a p p e a l was d i s m i s s e d on t h e m o t i o n o f 

t h e a p p e l l a n t s b e c a u s e i t h a d b e e n t a k e n f r o m a n o n f i n a l 

j u d g m e n t . See P o l k v. P o l k (No. 2090174, M a r c h 9, 2010) 

So. 3d ___ ( A l a . C i v . App. 2010) ( t a b l e ) . Upon d i s m i s s a l o f 

t h e a p p e a l , D u s t y and L e z a n n e moved t h e t r i a l c o u r t t o d i s m i s s 

t h e i r p e n d i n g p a r t i t i o n c l a i m ; t h e t r i a l c o u r t g r a n t e d t h a t 

m o t i o n , t h e r e b y r e n d e r i n g t h e t r i a l c o u r t ' s j u d g m e n t f i n a l . 

D u s t y and L e z a n n e t h e n t i m e l y a p p e a l e d f r o m t h e d e n i a l o f 

t h e i r m o t i o n f o r a new t r i a l . 3 N e i t h e r L e s l i e n o r t h e LLC 

have a p p e a l e d . 

A n a l y s i s 

I n a r g u i n g t h a t t h e t r i a l c o u r t e r r e d i n d e n y i n g t h e i r 

m o t i o n f o r a new t r i a l , D u s t y and L e z a n n e a s s e r t t h a t t h e 

t r i a l c o u r t e r r e d i n r e f u s i n g t o s u b m i t c e r t a i n i s s u e s a n d 

c l a i m s t o t h e j u r y , t h a t t h e t r i a l c o u r t i m p r o p e r l y i n s t r u c t e d 

t h e j u r y , t h a t t h e j u r y a w a r d e d i n s u f f i c i e n t damages b a s e d on 

t h e e v i d e n c e p r e s e n t e d , t h a t t h e t r i a l c o u r t d e n i e d t h e i r 

m o t i o n f o r a new t r i a l w i t h o u t s t a t i n g i t s r e a s o n s , t h a t t h e 

3The r e c o r d f r o m a p p e a l no. 2090174 has been i n c o r p o r a t e d 
i n t o t h i s a p p e a l . 
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t r i a l c o u r t e n t e r e d a j u d g m e n t i n c o n s i s t e n t w i t h t h e j u r y ' s 

v e r d i c t , and t h a t t h e t r i a l c o u r t g r a n t e d c e r t a i n e q u i t a b l e 

r e l i e f t h a t was n o t s o u g h t by any p a r t y . We a d d r e s s e a c h 

argument i n t u r n . 

I . Members' O w n e r s h i p I n t e r e s t 

D u s t y an d L e z a n n e f i r s t a s s e r t t h a t t h e t r i a l c o u r t e r r e d 

i n n o t a l l o w i n g t h e j u r y t o r e s o l v e t h e d i s p u t e d i s s u e o f e a c h 

r e m a i n i n g member's o w n e r s h i p i n t e r e s t i n t h e L L C . A t t r i a l , 

D u s t y and L e z a n n e d i d n o t d i s p u t e t h a t t h e m i n u t e s f r o m t h e 

S e ptember 2005 s p e c i a l b u s i n e s s m e e t i n g o f t h e L L C ' s members 

u n e q u i v o c a l l y i n d i c a t e d t h a t Y u r i i t r a n s f e r r e d h i s 2 0 % 

i n t e r e s t i n t h e LLC t o L e s l i e . L i k e w i s e , D u s t y an d L e z a n n e 

d i d n o t d i s p u t e t h a t , as a r e s u l t o f t h a t t r a n s f e r , L e s l i e 

l e g a l l y h e l d a 7 0 % i n t e r e s t i n t h e LLC. They a l s o d i d n o t 

d i s p u t e t h a t t h e y h a d s i g n e d t h e m i n u t e s o f t h a t s p e c i a l 

b u s i n e s s m e e t i n g , i n d i c a t i n g t h e i r a s s e n t t o t h e t r a n s f e r o f 

Y u r i i ' s i n t e r e s t i n t h e LLC t o L e s l i e . 

D u s t y , h o w e ver, d e n i e d t h a t Y u r i i t r a n s f e r r e d h i s 

i n t e r e s t i n t h e LLC t o L e s l i e f o r L e s l i e ' s i n d i v i d u a l b e n e f i t . 

D u s t y t e s t i f i e d w i t h o u t o b j e c t i o n t h a t Y u r i i t r a n s f e r r e d h i s 

2 0 % i n t e r e s t i n t h e LLC " j u s t t o g e t Y u r i i o f f t h e b o o k s and 
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[ t o ] g e t b a c k t o b u s i n e s s . " D u s t y t e s t i f i e d t h a t i t was h i s 

u n d e r s t a n d i n g t h a t L e s l i e was h o l d i n g Y u r i i ' s 2 0 % i n t e r e s t i n 

t r u s t f o r t h e b e n e f i t o f a l l t h e members o f t h e LLC and f o r 

t h e b e n e f i t o f two y o u n g e r f a m i l y members who were n o t members 

o f t h e LLC a t t h a t t i m e . L e z a n n e l i k e w i s e t e s t i f i e d w i t h o u t 

o b j e c t i o n t h a t L e s l i e was h o l d i n g Y u r i i ' s 2 0 % i n t e r e s t i n 

t r u s t f o r two y o u n g e r b r o t h e r s . 

Y u r i i t e s t i f i e d t h a t he h a d , i n f a c t , t r a n s f e r r e d h i s 

i n t e r e s t i n t h e LLC t o L e s l i e and t h a t he h a d s i g n e d an 

a f f i d a v i t t o t h a t e f f e c t . He t e s t i f i e d w i t h o u t o b j e c t i o n , 

h o w e v e r , t h a t h i s i n t e n t h a d been t o r e t u r n h i s 2 0 % i n t e r e s t 

t o t h e L L C ; Y u r i i e x p l a i n e d t h a t , b e c a u s e L e s l i e h e l d t h e 

l a r g e s t i n t e r e s t i n t h e LLC and b e c a u s e he h a d r e c e i v e d h i s 

i n t e r e s t i n t h e LLC f r o m L e s l i e , he s i m p l y r e t u r n e d h i s 

i n t e r e s t i n t h e LLC t o L e s l i e . A c c o r d i n g t o Y u r i i , he h a d 

p a i d n o t h i n g f o r h i s i n t e r e s t i n t h e LLC and he h a d made no 

c a p i t a l i n v e s t m e n t i n t h e LLC, so he h a d n o t a t t e m p t e d t o g a i n 

m o n e t a r i l y f r o m t h e t r a n s f e r ; he h a d s i m p l y g i f t e d h i s 

i n t e r e s t away. 

A t t h e c o n c l u s i o n o f a l l t h e e v i d e n c e , t h e t r i a l c o u r t 

c o n c l u d e d as a m a t t e r o f l a w t h a t L e s l i e owned a 7 0 % i n t e r e s t 
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i n t h e LLC and i n s t r u c t e d t h e j u r y t o t h a t e f f e c t . D u s t y a n d 

L e z a n n e o b j e c t e d , a s s e r t i n g t h a t w h e t h e r L e s l i e owned a 5 0 % o r 

a 7 0 % i n t e r e s t i n t h e LLC was a d i s p u t e d q u e s t i o n o f f a c t and 

was, t h e r e f o r e , f o r t h e j u r y t o r e s o l v e . We a g r e e w i t h D u s t y 

and L e z a n n e . 

A l a b a m a l a w r e q u i r e s t h r e e e l e m e n t s t o e s t a b l i s h an i n t e r 

v i v o s g i f t : " ' ( 1 ) d o n a t i v e i n t e n t on t h e p a r t o f [ t h e d o n o r ] , 

(2) e f f e c t i v e d e l i v e r y t o ... t h e donee, and (3) a c c e p t a n c e b y 

[ t h e d o n e e ] . P o r t e r v. B l a c k W a r r i o r Farms, L.L.C., 976 So. 

2d 984, 988-89 ( A l a . 2006) ( q u o t i n g Weeks v. Weeks, 557 So. 2d 

1216, 1219 ( A l a . 1 9 8 9 ) ) ; and D zwonkowski v. S o n i t r o l o f  

M o b i l e , I n c . , 854 So. 2d 598 ( A l a . 2002) ( d i s c u s s i n g t h e 

p r i n c i p l e s g o v e r n i n g a g i f t o f c o r p o r a t e s t o c k and r e q u i r i n g 

d o n a t i v e i n t e n t ) , o v e r r u l e d on o t h e r g r o u n d s , Ex p a r t e F i r s t  

A l a b a m a Bank, 883 So. 2d 1236 ( A l a . 2 0 0 3 ) . See a l s o F e r e r v.  

A a r o n F e r e r & Sons Co., 273 Neb. 701, 732 N.W.2d 667 (2007) 

( a f f i r m i n g t r i a l c o u r t ' s f i n d i n g t h a t f a t h e r h a d n o t made a 

g i f t o f s t o c k t o h i s son b e c a u s e f a t h e r h a d n o t p o s s e s s e d a 

c l e a r a n d u n m i s t a k a b l e i n t e n t t o make a g i f t e v e n t h o u g h 

f a t h e r h a d e x e c u t e d o f f i c i a l c o r p o r a t e r e c o r d s i n d i c a t i n g a 

t r a n s f e r o f s t o c k t o h i s s o n ) . 

11 



2090591 

I n t h i s c a s e , t h e e v i d e n c e u n d i s p u t e d l y e s t a b l i s h e d t h a t 

Y u r i i d e l i v e r e d h i s s h a r e s i n t h e LLC t o L e s l i e and t h a t 

L e s l i e a c c e p t e d t h o s e s h a r e s . T h us, two o f t h e e l e m e n t s 

r e q u i r e d t o e s t a b l i s h a g i f t were met. The e v i d e n c e as t o 

Y u r i i ' s i n t e n d e d r e c i p i e n t o f h i s s h a r e s , h owever, was h i g h l y 

d i s p u t e d . One v e r s i o n o f t h e e v i d e n c e s u g g e s t e d t h a t Y u r i i 

i n t e n d e d L e s l i e t o have t h e s h a r e s , w h i l e a n o t h e r v e r s i o n 

i n d i c a t e d t h a t Y u r i i i n t e n d e d L e s l i e t o h o l d t h e s h a r e s i n 

t r u s t f o r t h e b e n e f i t o f t h e LLC o r two y o u n g e r f a m i l y 

members. T h u s , t h e d i s p u t e d e v i d e n c e p r e s e n t e d a q u e s t i o n o f 

f a c t f o r t h e j u r y ' s r e s o l u t i o n as t o Y u r i i ' s d o n a t i v e i n t e n t . 

I n t h e i r b r i e f , L e s l i e and t h e LLC a s s e r t t h a t e a c h 

member's p e r c e n t a g e o f o w n e r s h i p i n t h e LLC was u n d i s p u t e d a t 

t r i a l ; as d i s c u s s e d a b o v e , t h e r e c o r d r e v e a l s o t h e r w i s e . 

L e s l i e and t h e LLC a l s o a s s e r t t h a t t h e t r i a l c o u r t " r e v i e w e d 

a l l o f t h e documents r e l a t i v e t o t h i s i s s u e and p e r s o n a l l y 

o b s e r v e d t h e manner, demeanor and c r e d i b i l i t y o f e a c h 

w i t n e s s . " When d i s p u t e d q u e s t i o n s o f m a t e r i a l f a c t a r e 

p r e s e n t e d i n a j u r y t r i a l , i t i s t h e p r o v i n c e o f t h e j u r y , n o t 

t h e t r i a l c o u r t , t o r e s o l v e t h o s e d i s p u t e s , t o d e t e r m i n e t h e 

c r e d i b i l i t y o f t h e w i t n e s s e s , a n d t o d e c i d e t h e w e i g h t t o 
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p l a c e on e a c h w i t n e s s ' s t e s t i m o n y . See, e.g., C o l g r o v e v. 

B a t t i n , 413 U.S. 149, 157 (1973) ("[T]he p u r p o s e o f t h e j u r y 

t r i a l ... i n ... c i v i l c a s e s [ i s ] t o a s s u r e a f a i r a nd 

e q u i t a b l e r e s o l u t i o n o f f a c t u a l i s s u e s . " ) ; MAT S y s . , I n c . v. 

A t c h i s o n P r o p s . , I n c . , [Ms. 2090091, J u l y 2, 2010] So. 3d 

, ( A l a . C i v . App. 2010) ( " ' " F u r t h e r m o r e , i n e x e r c i s i n g 

i t s d i s c r e t i o n , a j u r y has t h e e x c l u s i v e r i g h t t o w e i g h 

e v i d e n c e , g i v e c r e d i b i l i t y ( o r n o t ) t o w i t n e s s e s , and draw 

i n f e r e n c e s f r o m t h e e v i d e n c e b e f o r e i t . " ' " ( q u o t i n g W e l l s v.  

Mohammad, 879 SO. 2d 1188, 1193 ( A l a . C i v . App. 2 0 0 3 ) , q u o t i n g 

i n t u r n S a voy v. Watson, 852 So. 2d 137, 140 ( A l a . C i v . App. 

2 0 0 2 ) ) ) ) ; and A l a b a m a P a t t e r n J u r y I n s t r u c t i o n s : C i v i l 

("APJI") 1.03 and A P J I 15.03 (2d e d . 1993) ( r e c o g n i z i n g t h a t 

t h e j u r y i s t h e s o l e j u d g e o f d i s p u t e d f a c t s and t h e 

c r e d i b i l i t y o f w i t n e s s e s ) . 

To t h e e x t e n t t h e t r i a l c o u r t d e t e r m i n e d e a c h member's 

o w n e r s h i p i n t e r e s t i n t h e LLC as a m a t t e r o f l a w , t h a t 

d e t e r m i n a t i o n was e r r o r . See, e.g., R u l e 5 0 ( a ) ( 1 ) , A l a . R. 

C i v . P. (a t r i a l c o u r t may e n t e r a judgment as a m a t t e r o f l a w 

a g a i n s t a p a r t y o n l y when " t h e r e i s no l e g a l l y s u f f i c i e n t 

e v i d e n t i a r y b a s i s f o r a r e a s o n a b l e j u r y t o f i n d f o r t h a t p a r t y 
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on t h a t i s s u e " ) ; and W o o d r u f f v. J o h n s o n , 560 So. 2d 1040, 

1041 ( A l a . 1990) ( r e c o g n i z i n g t h a t a d i r e c t e d v e r d i c t , now 

known as a j u dgment as a m a t t e r o f l a w , i s p r o p e r l y g r a n t e d 

o n l y when t h e r e i s a c o m p l e t e a b s e n c e o f p r o o f on a m a t e r i a l 

i s s u e o r when t h e r e a r e no d i s p u t e d q u e s t i o n s o f f a c t f o r t h e 

j u r y ' s d e t e r m i n a t i o n ) . C o n s i d e r i n g t h e d i s p u t e d e v i d e n c e i n 

t h e r e c o r d , we must a g r e e w i t h D u s t y and L e z a n n e t h a t a 

f a c t u a l i s s u e f o r t h e j u r y ' s r e s o l u t i o n was p r e s e n t e d as t o 

Y u r i i ' s i n t e n t i n t r a n s f e r r i n g h i s 20% i n t e r e s t i n t h e LLC t o 

L e s l i e and as t o e a c h LLC member's o w n e r s h i p i n t e r e s t . Thus, 

t h e t r i a l c o u r t e r r e d i n r e f u s i n g t o s u b m i t t h a t i s s u e t o t h e 

j u r y f o r r e s o l u t i o n . 

I I . B r e a c h - o f - F i d u c i a r y - D u t y C l a i m 

A. P u r p o r t e d " F i r i n g " o f D u s t y and L e z a n n e 

D u s t y and L e z a n n e a s s e r t t h a t t h e t r i a l c o u r t e r r e d b y 

i n s t r u c t i n g t h e j u r y t h a t i t c o u l d n o t c o n s i d e r L e s l i e ' s 

p u r p o r t e d " f i r i n g " o f them f r o m t h e LLC as e v i d e n c e i n s u p p o r t 

o f t h e i r c l a i m t h a t L e s l i e h a d b r e a c h e d t h e f i d u c i a r y d u t i e s 

he owed t o them u n d e r t h e L L C ' s O p e r a t i n g A g r e e m e n t and 

A l a b a m a l a w . The f o l l o w i n g c o l l o q u y o c c u r r e d d u r i n g and a f t e r 

t h e t r i a l c o u r t i n s t r u c t e d t h e j u r y : 
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" [ T r i a l c o u r t t o t h e j u r y ] : [ W ] i t h r e s p e c t t o t h e 
a l l e g e d b r e a c h o f f i d u c i a r y d u t y , ... A l a b a m a i s an 
a t - w i l l employment s t a t e , w h i c h means t h a t an 
e m p l o y e e may be d i s c h a r g e d f o r any r e a s o n o r no 
r e a s o n u n l e s s t h e r e i s a s p e c i a l c o n t r a c t o f 
employment. And t h e d i s m i s s a l o f D u s t y P o l k and 
L e z a n n e P r o c t o r i s n o t p a r t o f t h e b r e a c h - o f -
f i d u c i a r y - d u t y c l a i m . 

" [ J u r y d i s m i s s e d ] . 

" [ A t t o r n e y f o r D u s t y and L e z a n n e ] : ... We o b j e c t t o 
t h e a t - w i l l e m p l o y e e i n s t r u c t i o n . ... [T]he a t - w i l l 
e m p l o y e r , as f a r as t h i s i s c o n c e r n e d , c o n t r a d i c t s 
t h a t o f t h e O p e r a t i n g A g r e e m e n t ... t h e two 
c o n t r a d i c t e a c h o t h e r . 

" [ T r i a l c o u r t ] : The c o u r t n o t e s t h e p l a i n t i f f ' s 
o b j e c t i o n s ... on t h e a t - w i l l e m p l o y e e ... and 
o v e r r u l e s t h e same." 

We a g r e e w i t h t h e t r i a l c o u r t t h a t , i n A l a b a m a , 

employment r e l a t i o n s h i p s g e n e r a l l y a r e c o n s i d e r e d t o be a t t h e 

w i l l o f e i t h e r p a r t y . Ex p a r t e M i c h e l i n N o r t h A m e r i c a , I n c . , 

795 So. 2d 674, 677 ( A l a . 2 0 0 1 ) . However, t h e "employee a t 

w i l l d o c t r i n e " a p p l i e s o n l y i n t h e a b s e n c e o f an employment 

c o n t r a c t p r o v i d i n g f o r a s p e c i f i c t e r m o f employment o r 

p r o v i d i n g t e r m s o r c o n d i t i o n s f o r d i s m i s s a l . B u r k s v.  

P i c k w i c k H o t e l , 607 So.2d 187, 189 ( A l a . 1 9 9 2 ) . I n t h i s c a s e , 

D u s t y and L e z a n n e s e r v e d as managers o f t h e LLC. The L L C ' s 

O p e r a t i n g A g r e e m e n t , e x e c u t e d i n 2004, p r o v i d e d t h a t " [ t ] h e 

Members may e l e c t one o r more o f t h e Members t o s e r v e as 
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Managers o f t h e Company f o r t h e p u r p o s e o f h a n d l i n g t h e day t o 

day d e t a i l s o f t h e Company. ... The Managers s h a l l s e r v e f o r 

a p e r i o d o f one y e a r o r u n t i l t h e i r r e p l a c e m e n t o r r e c a l l i s  

v o t e d by a m a j o r i t y o f t h e Members. The i n i t i a l managers 

[ a r e ] as f o l l o w s : [ L e s l i e , Y u r i i , D u s t y , and L e z a n n e ] . " 

( E m p h a s i s added.) B a s e d on t h e e v i d e n c e p r e s e n t e d a t t r i a l 

s h o w i n g t h a t t h e p a r t i e s c o n t i n u e d t o a c t as managers o f t h e 

LLC a f t e r t h e f i r s t y e a r o f o p e r a t i o n , t h e f o r e g o i n g 

c o n t r a c t u a l p r o v i s i o n g u a r a n t e e d t h a t D u s t y a n d L e z a n n e w o u l d 

r e m a i n managers u n t i l r e p l a c e d o r r e c a l l e d by a v o t e o f t h e 

m a j o r i t y o f t h e members. Hence, t h e i r employment as managers 

o f t h e LLC was n o t a t w i l l a nd t h e t r i a l c o u r t e r r e d i n 

i n s t r u c t i n g t h e j u r y t h a t i t was. 

The t r i a l c o u r t f u r t h e r e r r e d i n n o t a l l o w i n g t h e j u r y t o 

c o n s i d e r t h e c i r c u m s t a n c e s o f D u s t y a n d L e z a n n e ' s " f i r i n g " as 

p a r t o f t h e i r b r e a c h - o f - f i d u c i a r y - d u t y c l a i m . As s t a t e d i n 

P a r t I a b o v e , t h e e v i d e n c e i s i n d i s p u t e as t o w h e t h e r L e s l i e 

owned a m a j o r i t y o f t h e s h a r e s o f t h e LLC s u c h t h a t he c o u l d 

have v o t e d t o remove D u s t y and L e z a n n e f r o m t h e i r m a n a g e r i a l 

p o s i t i o n s . However, t h e r e c o r d c o n t a i n s no e v i d e n c e 

i n d i c a t i n g t h a t a v o t e was e v e r h e l d t o r e c a l l o r r e p l a c e 
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D u s t y and L e z a n n e . R a t h e r , as L e s l i e t e s t i f i e d , he s i m p l y 

a c t e d i n d i s r e g a r d o f t h e t e r m s o f t h e O p e r a t i n g A g r e e m e n t and 

i n s t e a d r e s t e d on h i s r i g h t as t h e p a t r i a r c h o f t h e f a m i l y t o 

" f i r e " D u s t y and L e z a n n e f o r , i n h i s o p i n i o n , n o t w o r k i n g 

enough. Hence, r e g a r d l e s s o f t h e o w n e r s h i p i s s u e , L e s l i e d i d 

n o t have t h e a u t h o r i t y u n d e r t h e O p e r a t i n g A g r e e m e n t t o 

t e r m i n a t e t h e management p o s i t i o n s o f D u s t y and L e z a n n e i n t h e 

manner i n w h i c h he d i d . 

Al a b a m a i m p o s e s c e r t a i n f i d u c i a r y d u t i e s upon managers o f 

an LLC. I n H a r b i s o n v. S t r i c k l a n d , 900 So. 2d 385, 389-91 

( A l a . 2 0 0 4 ) , o u r supreme c o u r t r e c o g n i z e d t h a t managers o f an 

LLC owe t o t h e company and t o t h e L L C ' s members a d u t y o f 

l o y a l t y a nd c a r e and t h e o b l i g a t i o n o f go o d f a i t h a nd f a i r 

d e a l i n g . I d . a t 389-90. The c o u r t i n H a r b i s o n r e c o g n i z e d 

t h a t t h o s e f i d u c i a r y d u t i e s a r e deemed i m p l i c i t l y i n c o r p o r a t e d 

i n t o t h e o p e r a t i n g a g r e e m e n t s o f L L C s . The c o u r t a l s o 

r e c o g n i z e d t h a t , a l t h o u g h members o f an LLC a r e f r e e t o r e a c h 

c e r t a i n a g r e e m e n t s as t o t h e i r r i g h t s a nd r e s p o n s i b i l i t i e s , 

t h e A c t does n o t a l l o w an L L C ' s o p e r a t i n g a g r e e m e n t t o 

u n r e a s o n a b l y r e s t r i c t a member's r i g h t t o i n f o r m a t i o n , t o 
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e l i m i n a t e a manager's d u t y o f l o y a l t y , o r t o u n r e a s o n a b l y 

r e d u c e t h e d u t y o f c a r e . I d . a t 390. 

I n l i g h t o f t h e f i d u c i a r y d u t i e s i d e n t i f i e d i n H a r b i s o n , 

s u p r a , t h e e v i d e n c e t e n d i n g t o i n d i c a t e t h a t L e s l i e ' s " f i r i n g " 

o f D u s t y and L e z a n n e i n t e r f e r e d w i t h t h e i r a b i l i t y t o f u l f i l l 

t h e i r r o l e s as managers i n t h e LLC, and t h e o t h e r e v i d e n c e 

a d d r e s s e d a bove, we a g r e e w i t h D u s t y and L e z a n n e t h a t t h e 

t r i a l c o u r t ' s " a t - w i l l " e m p l o y e e i n s t r u c t i o n was i m p r o p e r and 

p r e j u d i c i a l t o t h e i r b r e a c h - o f - f i d u c i a r y - d u t y c l a i m . C f . 

S u l l i v a n v. H a r n i s c h , [ S l i p . Op. 09407, Dec. 21, 2010] 

A.D.3d , N.Y.S.2d (2010) ( a f f i r m i n g t r i a l c o u r t ' s 

d e n i a l o f m o t i o n t o d i s m i s s b r e a c h - o f - f i d u c i a r y - d u t y c l a i m 

a s s e r t e d b y LLC member a g a i n s t h i s s u p e r i o r b a s e d on 

c i r c u m s t a n c e s s u r r o u n d i n g t e r m i n a t i o n o f t h e member's 

employment, b u t a l s o a f f i r m i n g t h e d i s m i s s a l o f t h e member's 

w r o n g f u l - d i s c h a r g e c l a i m ; t h e c o u r t n o t e d t h a t t h e member h a d 

no v i a b l e c l a i m o f w r o n g f u l d i s c h a r g e b e c a u s e no e v i d e n c e h a d 

been p r e s e n t e d t o e s t a b l i s h t h e e x i s t e n c e o f an e x p r e s s o r 

i m p l i e d employment c o n t r a c t and, t h u s , LLC member was m e r e l y 

an a t - w i l l e m p l o y e e ) ; and Rowan v. G e o t e l e c , I n c . , (No. 

DBDCV065000468S, May 22, 2009) (Conn. Sup. C t . 2009) ( n o t 
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r e p o r t e d i n A.2d) ( r e c o g n i z i n g t h a t t h e t r i a l c o u r t h a d 

p r o p e r l y d e n i e d a m o t i o n t o d i s m i s s a b r e a c h - o f - f i d u c i a r y - d u t y 

c l a i m a s s e r t e d b y a f o u n d i n g member o f a b u s i n e s s a g a i n s t t h e 

m a j o r i t y s h a r e h o l d e r a r i s i n g o u t o f t h e a l l e g e d l y u n e x p e c t e d 

and i m p r o p e r t e r m i n a t i o n o f t h e f o u n d i n g member's employment 

f r o m t h e b u s i n e s s ) . 

I n G eorge H. L a n i e r M e m o r i a l H o s p i t a l v. An d r e w s , 809 So. 

2d 802, 806 ( A l a . 2 0 0 1 ) , o u r supreme c o u r t s t a t e d : 

"Under A l a b a m a l a w , ' " [ a ] p a r t y i s e n t i t l e d t o 
p r o p e r j u r y i n s t r u c t i o n s r e g a r d i n g t h e i s s u e s 
p r e s e n t e d , a nd an i n c o r r e c t o r m i s l e a d i n g c h a r g e may 
be t h e b a s i s f o r t h e g r a n t i n g o f a new t r i a l . " ' K i n g  
v. W.A. Brown & Sons, I n c . , 585 So. 2d 10, 12 ( A l a . 
1991) ( c i t a t i o n o m i t t e d ) . When an o b j e c t i o n t o a 
j u r y c h a r g e has been p r o p e r l y p r e s e r v e d f o r r e v i e w 
on a p p e a l , as t h i s one was, we ' " l o o k t o t h e 
e n t i r e t y o f t h e [ j u r y ] c h a r g e t o see i f t h e r e was 
r e v e r s i b l e e r r o r , " ' a nd r e v e r s a l i s w a r r a n t e d o n l y 
i f t h e e r r o r i s p r e j u d i c i a l . K i n g , 585 So. 2d a t 
12." 

By f a i l i n g t o i n s t r u c t t h e j u r y t h a t i t a l s o c o u l d c o n s i d e r 

L e s l i e ' s " f i r i n g " o f D u s t y and L e z a n n e as e v i d e n c e i n s u p p o r t 

o f t h e i r b r e a c h - o f - f i d u c i a r y - d u t y c l a i m , we c o n c l u d e t h a t t h e 

t r i a l c o u r t " p r o b a b l y i n j u r i o u s l y a f f e c t e d s u b s t a n t i a l r i g h t s " 

o f D u s t y and L e z a n n e . R u l e 45, A l a . R. App. P.; see a l s o , 

A n d r ews, 809 So. 2d a t 806. T h e r e f o r e , we c o n c l u d e t h a t t h e 

t r i a l c o u r t e r r e d t o r e v e r s a l i n f a i l i n g t o p r o p e r l y i n s t r u c t 
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t h e j u r y as t o D u s t y and L e z a n n e ' s b r e a c h - o f - f i d u c i a r y - d u t y 

c l a i m . 

B. I n s u f f i c i e n c y o f Damages Awarded 

D u s t y and L e z a n n e n e x t a r g u e t h a t t h e t r i a l c o u r t e r r e d 

i n d e n y i n g t h e i r m o t i o n f o r a new t r i a l b e c a u s e , t h e y s a y , t h e 

amount o f c o m p e n s a t o r y damages awarded t o them on t h e i r 

b r e a c h - o f - f i d u c i a r y - d u t y c l a i m t h a t was p r e s e n t e d t o t h e j u r y 

f o r r e s o l u t i o n was a g a i n s t t h e g r e a t w e i g h t o f t h e e v i d e n c e . 

They a r g u e t h a t t h e y p r e s e n t e d u n d i s p u t e d e v i d e n c e i n d i c a t i n g 

t h a t L e s l i e had b r e a c h e d h i s f i d u c i a r y d u t y by w i t h d r a w i n g 

c a s h i n t h e amount o f $262,000 f r o m t h e LLC and by f a i l i n g t o 

a c c o u n t f o r h i s use o f t h o s e f u n d s . As d i s c u s s e d a b o v e , 

h o w e ver, we have d e t e r m i n e d t h a t t h e t r i a l c o u r t e r r e d i n i t s 

t r e a t m e n t o f D u s t y and L e z a n n e ' s b r e a c h - o f - f i d u c i a r y - d u t y 

c l a i m . Had t h e j u r y p r o p e r l y c o n s i d e r e d a l l t h e e v i d e n c e 

s u p p o r t i n g t h e i r b r e a c h - o f - f i d u c i a r y - d u t y c l a i m , i t m i g h t have 

c o n c l u d e d t h a t a h i g h e r amount o f c o m p e n s a t o r y damages and 

p o s s i b l y even p u n i t i v e damages s h o u l d have been awarded t o 

D u s t y and L e z a n n e . See S y s t r e n d s , I n c . v. Group 8760, LLC, 

959 So. 2d 1052 ( A l a . 2 0 0 6 ) ( r e c o g n i z i n g t h a t p u n i t i v e damages 

may be awarded f o r a b r e a c h o f a f i d u c i a r y d u t y ) . Thus, t h e 
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t r i a l c o u r t ' s f a i l u r e t o p r o p e r l y i n s t r u c t t h e j u r y on t h e 

b r e a c h - o f - f i d u c i a r y - d u t y c l a i m " p r o b a b l y i n j u r i o u s l y a f f e c t e d 

s u b s t a n t i a l r i g h t s " o f D u s t y and L e z a n n e . See R u l e 45, A l a . 

R. App. P.; see a l s o Andrews, 809 So. 2d a t 806. Thus, we 

r e v e r s e t h e jud g m e n t on t h e b r e a c h - o f - f i d u c i a r y - d u t y c l a i m and 

remand t h e c a u s e f o r a new t r i a l . 

D u s t y a n d L e z a n n e f u r t h e r a r g u e t h a t t h e t r i a l c o u r t 

e r r e d i n f a i l i n g t o c o n d u c t a h e a r i n g , p u r s u a n t t o Hammond v.  

C i t y o f G a d s d e n , 493 So. 2d 1374 ( A l a . 1 9 8 6 ) , t o a s s e s s t h e 

i n a d e q u a c y o f t h e j u r y ' s c o m p e n s a t o r y - d a m a g e s award. B a s e d on 

o u r r e s o l u t i o n o f t h e i s s u e s a b o v e , we p r e t e r m i t d i s c u s s i o n o f 

t h i s i s s u e . 4 

I I I . C o n v e r s i o n C l a i m 

D u s t y and L e z a n n e n e x t a s s e r t t h a t t h e t r i a l c o u r t e r r e d 

i n r e f u s i n g t o s u b m i t t h e i r c o n v e r s i o n c l a i m t o t h e j u r y . A t 

4 B u t see P i t t v. C e n t u r y I I , I n c . , 631 So. 2d 235, 238 
( A l a . 1993) ( " [ I ] n r e g a r d t o awards e x c l u s i v e l y f o r  
c o m p e n s a t o r y damages, o u r h o l d i n g s have n a r r o w e d t h e s c o p e o f 
Hammond so t h a t a Hammond h e a r i n g i s n o t m a n d a t o r y where t h e 
aw a r d i s c l e a r l y s u p p o r t e d by t h e r e c o r d . " ) . I n c e r t a i n 
c a s e s , h o w e v er, a t r i a l c o u r t may be r e q u i r e d t o s t a t e on t h e 
r e c o r d i t s r e a s o n s f o r e i t h e r g r a n t i n g o r d e n y i n g a m o t i o n f o r 
a new t r i a l b a s e d upon t h e a l l e g e d e x c e s s i v e n e s s o r i n a d e q u a c y 
o f a j u r y ' s v e r d i c t e v e n t h o u g h o n l y c o m p e n s a t o r y damages a r e 
awarded. 
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t r i a l , D u s t y and L e z a n n e s o u g h t damages f o r c o n v e r s i o n b a s e d 

on L e s l i e ' s h a v i n g c o n v e r t e d p r o p e r t y b e l o n g i n g t o t h e LLC, 

i . e . , c a s h , c r e d i t c a r d s , and p e r s o n a l p r o p e r t y , f o r h i s 

p e r s o n a l u s e . The t r i a l c o u r t i n d i c a t e d t h a t i t w o u l d n o t 

s u b m i t b o t h t h e b r e a c h - o f - f i d u c i a r y - d u t y and t h e c o n v e r s i o n 

c l a i m s t o t h e j u r y , and i t i n s t r u c t e d D u s t y and L e z a n n e t o 

s e l e c t w h i c h o f t h o s e c l a i m s t h e y w i s h e d t o p u r s u e . W i t h o u t 

s p e c i f i c a l l y s t a t i n g an o b j e c t i o n t o t h e t r i a l c o u r t ' s r u l i n g , 

D u s t y an d L e z a n n e s e l e c t e d t h e b r e a c h - o f - f i d u c i a r y - d u t y c l a i m 

f o r t h e j u r y ' s c o n s i d e r a t i o n . 

A f t e r t h e c o n c l u s i o n o f a l l t h e e v i d e n c e , t h e t r i a l c o u r t 

i n s t r u c t e d t h e j u r y on t h e c l a i m s b e i n g s u b m i t t e d t o i t f o r 

r e s o l u t i o n ; t h e t r i a l c o u r t d i d n o t i n c l u d e i n t h o s e 

i n s t r u c t i o n s D u s t y and L e z a n n e ' s c l a i m o f c o n v e r s i o n . D u s t y 

and L e z a n n e d i d n o t o b j e c t t o t h a t f a i l u r e . D e s p i t e t h e i r 

e a r l i e r f a i l u r e t o o b j e c t t o t h e t r i a l c o u r t ' s a l l e g e d e r r o r 

i n f o r c i n g them t o c h o o s e b e t w e e n t h e i r b r e a c h - o f - f i d u c i a r y -

d u t y c l a i m and t h e i r c o n v e r s i o n c l a i m , t h e i r c o n v e r s i o n c l a i m 

r e m a i n e d v i a b l e u n t i l t h e j u r y r e t i r e d t o d e l i b e r a t e b e c a u s e 

e v i d e n c e i n s u p p o r t o f and i n d e f e n s e o f t h a t c l a i m h a d b e e n 

p r e s e n t e d t o t h e j u r y . Thus, D u s t y and L e z a n n e c o u l d have 
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a l e r t e d t h e t r i a l c o u r t t o i t s a l l e g e d e r r o r by o b j e c t i n g t o 

t h e t r i a l c o u r t ' s f a i l u r e t o i n s t r u c t t h e j u r y on t h e i r 

c o n v e r s i o n c l a i m . They f a i l e d , h owever, t o do s o . 

E v e n i f we assume, w i t h o u t d e c i d i n g , t h a t t h e t r i a l c o u r t 

e r r e d b y r e q u i r i n g D u s t y and L e z a n n e t o c h o o s e b e t w e e n t h e i r 

b r e a c h - o f - f i d u c i a r y - d u t y c l a i m and t h e i r c o n v e r s i o n c l a i m and 

b y r e f u s i n g t o s u b m i t t h e i r c o n v e r s i o n c l a i m t o t h e j u r y , we 

c a n n o t a d d r e s s t h e i s s u e r e l a t i n g t o t h e c o n v e r s i o n c l a i m 

b e c a u s e D u s t y an d L e z a n n e f a i l e d t o p r e s e r v e i t f o r a p p e l l a t e 

r e v i e w . R u l e 51, A l a . R. C i v . P., p r o v i d e s , i n p a r t : 

"No p a r t y may a s s i g n as e r r o r t h e g i v i n g o r f a i l i n g 
t o g i v e a w r i t t e n i n s t r u c t i o n , o r t h e g i v i n g o f an 
e r r o n e o u s , m i s l e a d i n g , i n c o m p l e t e , o r o t h e r w i s e 
i m p r o p e r o r a l c h a r g e u n l e s s t h a t p a r t y o b j e c t s 
t h e r e t o b e f o r e t h e j u r y r e t i r e s t o c o n s i d e r i t s 
v e r d i c t , s t a t i n g t h e m a t t e r o b j e c t e d t o and t h e 
g r o u n d s o f t h e o b j e c t i o n . " 

I n C h a n d l e r v. V i r c i g l i o , 997 So. 2d 304 ( A l a . C i v . App. 

2 0 0 8 ) , t h i s c o u r t s t a t e d : 

"As o u r supreme c o u r t has s t a t e d , ' [ b ] y f a i l i n g 
t o o b j e c t b e f o r e t h e j u r y r e t i r e s t o d e l i b e r a t e , a 
p a r t y w a i v e s any e r r o r i n t h e c o u r t ' s i n s t r u c t i o n s . ' 
A d r i a t r i c I n s . Co. v. W i l l i n g h a m , 567 So. 2d 1282, 
1282 ( A l a . 1 9 9 0 ) . F u r t h e r m o r e , 

" ' " [ u ] n c h a l l e n g e d j u r y i n s t r u c t i o n s 
become t h e l a w o f t h e c a s e . L o u i s v i l l e &  
N a s h v i l l e R.R. v. A t k i n s , 435 So. 2d 1275 
( A l a . 1 9 8 3 ) . " C l a r k v. B l a c k , 630 So. 2d 
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1012, 1017 ( A l a . 1 9 9 3 ) . "The j u r y i s bound 
t o f o l l o w s u c h i n s t r u c t i o n s , e v e n i f t h e y 
a r e e r r o n e o u s . Lee v. G i d l e y , 252 A l a . 
156, 40 So. 2d 80 (1949) ( e r r o n e o u s 
i n s t r u c t i o n s became t h e l a w o f t h e c a s e , 
and a j u d g m e n t e n t e r e d on t h e j u r y ' s 
v e r d i c t c o m p o r t i n g w i t h t h o s e i n s t r u c t i o n s 
w o u l d n o t be r e v e r s e d on a p p e a l ) . " 630 So. 

2d a t 1017.'" 

997 So. 2d a t 308 ( q u o t i n g BIC C o r p . v. Bean, 669 So. 2d 840, 

844 ( A l a . 1 9 9 5 ) ) . 5 I n r e l i a n c e on R u l e 51, A l a . R. C i v . P., 

and C h a n d l e r , s u p r a , we c a n n o t a d d r e s s any e r r o r i n t h e t r i a l 

c o u r t ' s r e f u s a l t o s u b m i t D u s t y and L e z a n n e ' s c o n v e r s i o n c l a i m 

t o t h e j u r y b e c a u s e D u s t y and L e z a n n e f a i l e d t o p r e s e r v e t h a t 

a l l e g e d e r r o r f o r a p p e a l . 

I V . Wantonness C l a i m 

D u s t y and L e z a n n e a l s o a s s e r t t h a t t h e t r i a l c o u r t e r r e d 

i n r e f u s i n g t o s u b m i t t o t h e j u r y t h e i r c l a i m o f w a n t o n n e s s 

a s s e r t e d a g a i n s t L e s l i e . 
" 'Wantonness i s a q u e s t i o n o f f a c t f o r a j u r y , 
u n l e s s t h e r e i s a t o t a l l a c k o f e v i d e n c e f r o m w h i c h 
t h e j u r y c o u l d r e a s o n a b l y i n f e r w a n t o n n e s s . 
"Wantonness" i s ... t h e c o n s c i o u s d o i n g o f some a c t 
o r t h e o m i s s i o n o f some d u t y w h i l e k n o w i n g o f t h e 
e x i s t i n g c o n d i t i o n s and b e i n g c o n s c i o u s t h a t , f r o m 

5 I n C h a n d l e r , s u p r a , t h i s c o u r t c o n s i d e r e d t h e d e b t o r ' s 
s t a t u t e - o f - l i m i t a t i o n s a rgument on o t h e r g r o u n d s . See  
C h a n d l e r , 997 So. 2d a t 308-09. We f i n d no s u c h a l t e r n a t i v e 
g r o u n d s t o be a p p l i c a b l e i n t h i s c a s e . 
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d o i n g o r o m i t t i n g t o do an a c t , i n j u r y w i l l l i k e l y 
o r p r o b a b l y r e s u l t . ' " 

A l l e n v. H i l l , 758 So. 2d 574, 576 ( A l a . C i v . App. 1999) 

( q u o t i n g McDougle v. S h a d d r i x , 534 So. 2d 228, 231 ( A l a . 

1 9 8 8 ) ) . See a l s o A l a . Code 1975, § 6 - 1 1 - 2 0 ( b ) ( 3 ) ( d e f i n i n g 

" w a n t o n n e s s " as " [ c ] o n d u c t w h i c h i s c a r r i e d on w i t h a r e c k l e s s 

o r c o n s c i o u s d i s r e g a r d o f t h e r i g h t s o r s a f e t y o f o t h e r s " ) . 

"The ' k n o w l edge' [ o f r i s k o f i n j u r y ] o f t h e d e f e n d a n t i s 'the 

s i n e qua non o f w a n t o n n e s s . ' " N o r r i s v. C i t y o f Montgomery, 

821 So. 2d 149, 156 n.9 ( A l a . 2001) ( q u o t i n g R i c k e t t s v. 

N o r f o l k S o u t h e r n Ry., 686 So. 2d 1100, 1106 ( A l a . 1 9 9 6 ) , 

q u o t i n g i n t u r n H e n d e r s o n v. A l a b a m a Power Co., 627 So. 2d 

979, 882 ( A l a . 1 9 9 3 ) ) . 

I n s u p p o r t o f t h e i r w a n t o n n e s s c l a i m , D u s t y and L e z a n n e 

p r o d u c e d e v i d e n c e t e n d i n g t o i n d i c a t e t h a t L e s l i e h a d 

p u r p o r t e d t o " f i r e " them f r o m t h e LLC, w h i c h , t h e y c l a i m e d , 

v i o l a t e d t h e t e r m s o f t h e O p e r a t i n g A g r e e m e n t , as s e t o u t 

a b o v e . D u s t y and L e z a n n e a l s o t e s t i f i e d t h a t , s i n c e t h e d a t e 

o f t h a t p u r p o r t e d f i r i n g , L e s l i e h a d p r o h i b i t e d D u s t y and 

L e z a n n e f r o m a c c e s s i n g t h e b o o k s o f t h e LLC i n v i o l a t i o n o f 

t h e O p e r a t i n g A g r e e m e n t ( s e e , e.g., 5 6.1, r e q u i r i n g t h e LLC 

t o m a i n t a i n c e r t a i n s p e c i f i e d r e c o r d s a t i t s o f f i c e s and t o 
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make them a v a i l a b l e t o a l l members); t h a t L e s l i e h a d f a i l e d t o 

make d i s t r i b u t i o n s t o a l l t h e members o f t h e LLC i n v i o l a t i o n 

o f t h e O p e r a t i n g A g r e e m e n t ( s e e , e.g., 55 5.1 and 5.2, 

r e q u i r i n g a l l p r o f i t s and l o s s e s t o be a l l o c a t e d b e t w e e n t h e 

members i n a c c o r d a n c e w i t h t h e i r r e s p e c t i v e p e r c e n t a g e 

i n t e r e s t s ) ; a n d t h a t L e s l i e h a d f a i l e d t o t i m e l y f i l e f e d e r a l 

and s t a t e i n c o m e - t a x r e t u r n s f o r t h e LLC i n v i o l a t i o n o f t h e 

O p e r a t i n g A g r e e m e n t ( s e e , e.g., 55 6.1 and 6.4, r e q u i r i n g t h e 

b a l a n c i n g o f t h e L L C's b o o k s a t t h e e n d o f t h e a c c o u n t i n g y e a r 

and t h e p r e p a r a t i o n o f f i n a n c i a l r e p o r t s and t a x r e t u r n s a t 

s p e c i f i e d t i m e s ) . 

I n r e s p o n d i n g t o D u s t y and L e z a n n e ' s a l l e g a t i o n s o f 

w a n t o n n e s s , L e s l i e a c k n o w l e d g e d t h a t he h a d s i g n e d t h e 

O p e r a t i n g A g r e e m e n t , b u t he s t a t e d he h a d n e v e r r e a d i t . He 

a d m i t t e d t h a t t h e O p e r a t i n g A g r e e m e n t d i d n o t g r a n t h i m t h e 

a u t h o r i t y t o " f i r e " D u s t y and L e z a n n e , b u t he t e s t i f i e d t h a t 

he h a d e x e r c i s e d h i s r i g h t as t h e i r f a t h e r t o do s o . L e s l i e 

a l s o a d m i t t e d t h a t , a l t h o u g h t h e O p e r a t i n g A g r eement s t a t e d 

t h a t t h e b u s i n e s s o f t h e LLC was t o be c o n d u c t e d and managed 

by i t s members, i t h a d n o t been so c o n d u c t e d and managed s i n c e 

A p r i l 2007 b e c a u s e he h a d " f i r e d " t h e L L C ' s o t h e r two members 
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a t t h a t t i m e . E v i d e n c e was p r e s e n t e d t h a t L e s l i e h a d n o t 

c a u s e d i n c o m e - t a x r e t u r n s t o be t i m e l y f i l e d o r f i n a n c i a l 

r e p o r t s t o be t i m e l y p r e p a r e d . L e s l i e a l s o d e n i e d any 

k n o w l e d g e o f t h e L L C ' s income s i n c e A p r i l 2007. 

We c o n c l u d e t h a t s u f f i c i e n t e v i d e n c e was p r e s e n t e d f r o m 

w h i c h t h e j u r y c o u l d have r e a s o n a b l y i n f e r r e d w a n t o n n e s s on 

t h e p a r t o f L e s l i e . See, e.g., J o r d a n v. H o l t , 362 S.C. 201, 

608 S.E.2d 129 (2005) ( e v i d e n c e i n d i c a t i n g t h a t L L C ' s manager 

w i t h h e l d f i n a n c i a l i n f o r m a t i o n f r o m members, t h a t he 

w r o n g f u l l y e x c l u d e d members f r o m t h e L L C ' s o p e r a t i o n , and t h a t 

he demanded t h a t t h e members v a c a t e t h e L L C ' s p r e m i s e s was 

s u f f i c i e n t t o s u p p o r t t r i a l c o u r t ' s f i n d i n g a g a i n s t L L C ' s 

manager o f w i l l f u l a n d wanton m i s c o n d u c t and a w a r d o f p u n i t i v e 

d amages). As a r e s u l t , we c o n c l u d e t h a t t h e t r i a l c o u r t e r r e d 

i n f a i l i n g t o s u b m i t t h e i s s u e o f w a n t o n n e s s t o t h e j u r y . 

V. The L L C ' s C o n v e r s i o n C l a i m 

D u s t y n e x t a s s e r t s t h a t t h e judgment e n t e r e d b y t h e t r i a l 

c o u r t on t h e L L C ' s c o n v e r s i o n c l a i m was i n c o n t r a v e n t i o n o f 

t h e j u r y ' s v e r d i c t . To a d e q u a t e l y a d d r e s s and u n d e r s t a n d t h i s 

i s s u e , we b r i e f l y r e v i e w t h e e v i d e n c e p r e s e n t e d t o t h e j u r y i n 

s u p p o r t o f t h e L L C ' s c o n v e r s i o n c l a i m . On b e h a l f o f t h e LLC, 
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L e s l i e a s s e r t e d t h a t , a f t e r D u s t y ' s employment w i t h t h e LLC 

h a d b e e n t e r m i n a t e d , D u s t y c o n v e r t e d f u n d s b e l o n g i n g t o t h e 

LLC b y c o l l e c t i n g s e v e r a l payments owed t o t h e LLC f r o m 

c e r t a i n c u s t o m e r s and d e p o s i t i n g some o f t h a t money i n t o h i s 

l a w y e r ' s t r u s t a c c o u n t and u s i n g p o r t i o n s o f t h e money he h a d 

c o l l e c t e d f o r p u r p o s e s o t h e r t h a n LLC b u s i n e s s . 

D u s t y a d m i t t e d t h a t , a f t e r L e s l i e p u r p o r t e d t o f i r e h i m 

f r o m t h e LLC, he h a d c o l l e c t e d one payment i n t h e amount o f 

$103,500 f r o m A l d r i d g e C o n s t r u c t i o n p a y a b l e t o and b e l o n g i n g 

t o t h e LLC. D u s t y a c k n o w l e d g e d t h a t t h a t payment h a d been 

d e p o s i t e d i n t o a t r u s t a c c o u n t m a i n t a i n e d b y D u s t y ' s l a w y e r . 

A d d i t i o n a l l y , i t was u n d i s p u t e d t h a t D u s t y h a d a u t h o r i z e d 

h i s a t t o r n e y t o make c e r t a i n payments f r o m t h e f u n d s h e l d i n 

t h a t t r u s t a c c o u n t , i n c l u d i n g payment o f s a l a r i e s owed t o 

D u s t y , L e z a n n e , and o t h e r e m p l o y e e s o f t h e LLC t h a t r e m a i n e d 

o u t s t a n d i n g , payments t o s u p p l i e r s o f t h e LLC t h a t r e m a i n e d 

o u t s t a n d i n g , and o t h e r r e c u r r i n g d e b t s t h a t t h e LLC p r e v i o u s l y 

h a d a g r e e d t o p a y and h a d p a i d i n t h e p a s t . A l t h o u g h L e s l i e 

a d m i t t e d t h a t , as a manager o f t h e LLC, D u s t y h a d a u t h o r i t y t o 

i s s u e p ayments on b e h a l f o f t h e LLC, L e s l i e o b j e c t e d t o a l l 

t h e payments a u t h o r i z e d by D u s t y f r o m t h e t r u s t a c c o u n t , w i t h 
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t h e e x c e p t i o n o f one payment f o r $36,630 made t o M c G r e g o r 

P l u m b i n g , one o f t h e L L C ' s s u p p l i e r s . 

D u s t y f u r t h e r t e s t i f i e d t h a t he h a d c o m p l e t e d s e v e r a l 

o t h e r j o b s t h a t he o r i g i n a l l y h a d o b t a i n e d w h i l e w o r k i n g f o r 

t h e LLC, b u t w h i c h r e m a i n e d u n f i n i s h e d a t t h e t i m e L e s l i e 

p u r p o r t e d l y f i r e d h i m . D u s t y t e s t i f i e d t h a t he h a d f i n i s h e d 

t h o s e j o b s a f t e r he was d i s m i s s e d f r o m t h e LLC and a f t e r he 

h a d begun o p e r a t i n g as A b s o l u t e P l u m b i n g a n d t h a t he h a d 

c r e d i t e d payments he r e c e i v e d upon c o m p l e t i o n o f t h o s e j o b s t o 

A b s o l u t e P l u m b i n g . W i t h t h e p o s s i b l e e x c e p t i o n o f $1,200 o f 

t h e f u n d s r e c e i v e d f o r t h o s e j o b s , D u s t y d e n i e d t h a t any 

p o r t i o n o f t h o s e payments b e l o n g e d t o t h e LLC. L e s l i e 

a d m i t t e d t h a t he d i d n o t want any o f t h e moneys e a r n e d b y 

D u s t y a f t e r D u s t y h a d b e e n f i r e d f r o m t h e LLC. 

Upon c o n s i d e r a t i o n o f t h i s e v i d e n c e , t h e j u r y r e j e c t e d 

t h e L L C ' s c o n v e r s i o n c l a i m , f i n d i n g t h a t D u s t y h a d n o t 

c o n v e r t e d any f u n d s b e l o n g i n g t o t h e LLC b y c o l l e c t i n g and 

d e p o s i t i n g t h e $103,500 payment i n t o t h e t r u s t a c c o u n t , b y 

s p e n d i n g any p o r t i o n o f t h e f u n d s i n t h a t t r u s t a c c o u n t , o r by 

c o l l e c t i n g any o t h e r p ayments f o r j o b s o r i g i n a l l y o b t a i n e d 

w h i l e w o r k i n g w i t h t h e LLC. B e c a u s e i t was u n d i s p u t e d t h a t 
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D u s t y was a member o f t h e LLC w i t h t h e a u t h o r i t y t o a c t on 

b e h a l f o f t h e LLC, t h e j u r y r e a s o n a b l y c o u l d have c o n c l u d e d 

t h a t D u s t y h a d n o t a c t e d w r o n g f u l l y i n t a k i n g c o n t r o l o f t h e 

payments he c o l l e c t e d and t h a t D u s t y h a d n o t m i s u s e d t h e f u n d s 

d e p o s i t e d i n t o t h e t r u s t a c c o u n t . See B a x t e r v. S o u t h T r u s t  

Bank o f D o t h a n , 584 So. 2d 801, 804-05 ( A l a . 1991) ("To 

c o n s t i t u t e c o n v e r s i o n , t h e r e must be a w r o n g f u l t a k i n g o r a 

w r o n g f u l d e t e n t i o n o f i n t e r f e r e n c e , an i l l e g a l a s s u m p t i o n o f 

o w n e r s h i p , o r an i l l e g a l u s e o r m i s u s e o f a n o t h e r ' s 

p r o p e r t y . " ) . 

The t r i a l c o u r t s u b s e q u e n t l y o r d e r e d D u s t y t o d i s b u r s e 

t h e b a l a n c e o f t h e t r u s t a c c o u n t t o t h e members o f t h e LLC i n 

a c c o r d a n c e w i t h t h e i r o w n e r s h i p i n t e r e s t i n t h e LLC as 

d e t e r m i n e d b y t h e t r i a l c o u r t , i . e . , 70% t o L e s l i e , 20% t o 

D u s t y , and 10% t o L e z a n n e . D u s t y a r g u e s t h a t t h e t r i a l 

c o u r t ' s j u d g m e n t , w h i c h he c h a r a c t e r i z e s as an a w a r d o f 

damages t o L e s l i e , i n v a d e s t h e p r o v i n c e o f t h e j u r y and 

v i o l a t e s h i s 7 t h Amendment r i g h t t o a j u r y t r i a l . We d i s a g r e e 

w i t h D u s t y ' s c h a r a c t e r i z a t i o n o f t h e t r i a l c o u r t ' s j u d g m e n t . 

The j u r y ' s c o n c l u s i o n t h a t D u s t y h a d n o t c o n v e r t e d t h e 

f u n d s , i . e . , t h a t he h a d n o t w r o n g f u l l y d e t a i n e d t h o s e f u n d s 
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and h a d n o t i n t e r f e r e d o r i l l e g a l l y assumed o w n e r s h i p o r 

i l l e g a l l y u s e d o r m i s u s e d t h e L L C ' s p r o p e r t y , d i d n o t a l t e r 

t h e u n d i s p u t e d f a c t t h a t t h e f u n d s i n t h e t r u s t a c c o u n t 

b e l o n g e d t o t h e LLC. A t a l l t i m e s d u r i n g t h e t r i a l , D u s t y 

a c k n o w l e d g e d t h a t t h o s e f u n d s r i g h t f u l l y b e l o n g e d t o t h e LLC. 

Thus, i t was n o t e r r o r f o r t h e t r i a l c o u r t t o c o n c l u d e t h a t , 

a l t h o u g h t h e j u r y h a d f o u n d i n f a v o r o f D u s t y on t h e 

c o n v e r s i o n c l a i m , t h e r e m a i n i n g b a l a n c e i n t h e t r u s t a c c o u n t 

c o n t i n u e d t o b e l o n g t o t h e LLC. We, however, must r e v e r s e 

t h a t p o r t i o n o f t h e t r i a l c o u r t ' s j u d g m e n t d i r e c t i n g D u s t y and 

L e z a n n e t o d i s b u r s e 70% o f t h a t b a l a n c e t o L e s l i e b e c a u s e , as 

d i s c u s s e d a bove, t h e j u r y must f i r s t d e t e r m i n e t h e p e r c e n t a g e 

o f s h a r e s e a c h member owns i n t h e LLC. O n l y t h e n c a n t h e 

f u n d s be d i s b u r s e d a c c o r d i n g t o t h e i r p r o p e r p e r c e n t a g e s . 

V I . J u d i c i a l D i s s o l u t i o n 

D u s t y and L e z a n n e a s s e r t t h a t t h e t r i a l c o u r t e r r e d i n 

d e c l a r i n g t h a t t h e LLC h a d no o u t s t a n d i n g d e b t s and b y 

j u d i c i a l l y d i s s o l v i n g t h e LLC. D u s t y and L e z a n n e a r g u e t h a t 

none o f t h e L L C ' s members s o u g h t d i s s o l u t i o n o r r e q u e s t e d s u c h 

r e l i e f a nd t h a t t h e t r i a l c o u r t c o u l d n o t have p r o p e r l y 
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d e t e r m i n e d t h a t t h e LLC h a d no d e b t s . We a g r e e i n p a r t w i t h 

t h e i r a r g u m e n t . 

S e c t i o n 10-12-38, A l a . Code 1975, a p a r t o f t h e A c t , 

p r o v i d e s : 

"On a p p l i c a t i o n b y o r f o r a member, t h e c i r c u i t 
c o u r t f o r t h e c o u n t y i n w h i c h t h e a r t i c l e s o f 
o r g a n i z a t i o n a r e f i l e d may d e c r e e d i s s o l u t i o n o f a 
l i m i t e d l i a b i l i t y company whenever i t i s n o t 
r e a s o n a b l y p r a c t i c a b l e t o c a r r y on t h e b u s i n e s s i n 
c o n f o r m i t y w i t h t h e a r t i c l e s o f o r g a n i z a t i o n o r 
o p e r a t i n g a g r e e m e n t . " 

A t t h e t r i a l , L e z a n n e t e s t i f i e d w i t h o u t o b j e c t i o n t h a t she 

w i s h e d t o have t h e LLC l e g a l l y d i s s o l v e d . L e z a n n e ' s r e q u e s t , 

made t o t h e B a l d w i n C i r c u i t C o u r t , t h e c i r c u i t c o u r t f o r t h e 

c o u n t y i n w h i c h t h e LLC h a d been o r g a n i z e d , was s u f f i c i e n t t o 

p l a c e t h e i s s u e o f a j u d i c i a l d i s s o l u t i o n b e f o r e t h e t r i a l 

c o u r t e v e n t h o u g h t h a t r e q u e s t was n o t p l e a d e d by any o f t h e 

p a r t i e s . See R u l e 1 5 ( b ) , A l a . R. C i v . P. ("When i s s u e s n o t 

r a i s e d by t h e p l e a d i n g s a r e t r i e d by e x p r e s s o r i m p l i e d 

c o n s e n t o f t h e p a r t i e s , t h e y s h a l l be t r e a t e d i n a l l r e s p e c t s 

as i f t h e y h a d b e e n r a i s e d i n t h e p l e a d i n g s . " ) ; and R o b b i n s v. 

S a n d e r s , 890 So. 2d 998 ( A l a . 2004) ( c l a i m s b y m i n o r i t y 

s h a r e h o l d e r s a g a i n s t t h e m a j o r i t y s h a r e h o l d e r t h a t were n o t 

a s s e r t e d i n t h e c o m p l a i n t were deemed t r i e d by c o n s e n t when 
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t h e r e was no o b j e c t i o n a t t r i a l by t h e m a j o r i t y s h a r e h o l d e r 

upon c l a i m s f i r s t b e i n g r a i s e d d u r i n g t r i a l ) . U nder t h e 

c i r c u m s t a n c e s p r e s e n t e d i n t h i s c a s e , we f i n d no p r e j u d i c e t o 

any o f t h e p a r t i e s b y d e e m i n g t h a t t h e p l e a d i n g s c o n f o r m e d t o 

t h e e v i d e n c e p r e s e n t e d a t t h e t r i a l . 

The r e c o r d , h o w e v e r, does n o t c o n c l u s i v e l y e s t a b l i s h t h a t 

t h e LLC h a d no o u t s t a n d i n g d e b t s . A d d i t i o n a l l y , D u s t y 

t e s t i f i e d t h a t L e s l i e h a d p o s s e s s i o n and c o n t r o l o f c e r t a i n 

a s s e t s b e l o n g i n g t o t h e LLC. W i t h o u t e v i d e n c e as t o t h e 

e x t e n t o f t h e L L C ' s a s s e t s and l i a b i l i t i e s , i t was p r e m a t u r e 

f o r t h e t r i a l c o u r t t o o r d e r D u s t y t o d i s b u r s e 70% o f t h e 

t h e n - e x i s t i n g t r u s t - a c c o u n t b a l a n c e t o L e s l i e . Such a 

d i s t r i b u t i o n was a l s o p r e m a t u r e i n l i g h t o f t h i s c o u r t ' s 

r e s o l u t i o n o f t h e o w n e r s h i p - i n t e r e s t i s s u e a d d r e s s e d a b o v e . 

We, t h e r e f o r e , r e v e r s e t h a t a s p e c t o f t h e t r i a l c o u r t ' s 

j u d g m e n t d e c l a r i n g t h e LLC l e g a l l y d i s s o l v e d a n d o r d e r i n g a 

d i s t r i b u t i o n o f t h e t r u s t a c c o u n t ; we remand t h e c a u s e f o r 

f u r t h e r p r o c e e d i n g s t o d e t e r m i n e t h e a s s e t s and l i a b i l i t i e s o f 

t h e LLC and f o r an e q u i t a b l e d i s t r i b u t i o n o f any r e m a i n i n g 

a s s e t s o f t h e LLC. Such a d i s t r i b u t i o n c a n be made o n l y a f t e r 

e a c h member's p e r c e n t a g e i n t e r e s t i n t h e LLC has been 
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d e t e r m i n e d by t h e a p p r o p r i a t e t r i e r o f f a c t . B e c a u s e o f t h e 

manner i n w h i c h t h e p a r t i e s have r a i s e d t h e i s s u e s , t h e l e g a l 

d i s s o l u t i o n o f t h e LLC i n v o l v e s b o t h e q u i t a b l e d e t e r m i n a t i o n s 

f o r t h e t r i a l c o u r t and f a c t u a l d e t e r m i n a t i o n s f o r t h e j u r y . 

C o n c l u s i o n 

We a f f i r m t h e judgment e n t e r e d on D u s t y and L e z a n n e ' s 

c o n v e r s i o n c l a i m a n d t h e j u d g m e n t e n t e r e d on t h e j u r y ' s 

v e r d i c t on t h e L L C ' s c l a i m o f c o n v e r s i o n . We, however, 

r e v e r s e t h e j u d g m e n t as t o t h e o t h e r i s s u e s a d d r e s s e d a b o v e , 

and we remand t h e c a u s e f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t 

w i t h t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P . J . , and P i t t m a n and Thomas, J J . , c o n c u r . 

B r y a n , J . , c o n c u r s i n t h e r a t i o n a l e i n p a r t a n d c o n c u r s 

i n t h e r e s u l t , w i t h w r i t i n g . 
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BRYAN, J u d g e , c o n c u r r i n g i n t h e r a t i o n a l e i n p a r t and 
c o n c u r r i n g i n t h e r e s u l t . 

I c o n c u r i n t h e r e s u l t r e a c h e d i n P a r t I I . A . o f t h e m a i n 

o p i n i o n . I n a l l o t h e r r e s p e c t s , I c o n c u r . 
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