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MOORE, Ju d g e . 

The C i t y o f P r a t t v i l l e ("the C i t y " ) s e e k s a w r i t o f 

mandamus o r d e r i n g t h e A u t a u g a C i r c u i t C o u r t ("the t r i a l 
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c o u r t " ) t o v a c a t e i t s o r d e r o f F e b r u a r y 4, 2010. I n t h a t 

o r d e r , t h e t r i a l c o u r t o r d e r e d t h e C i t y t o a u t h o r i z e p e n d e n t e 

l i t e m e d i c a l t r e a t m e n t f o r James P i l s o n , i t s e m p l o y e e , 

p u r s u a n t t o t h e Alabama W o r k e r s ' C o m p e n s a t i o n A c t , A l a . Code 

1975, § 25-5-1 e t s e q . ("the A c t " ) . We deny t h e C i t y ' s 

p e t i t i o n . 

B a c k g r o u n d 

On J a n u a r y 25, 2008, P i l s o n , an employee o f t h e 

P r a t t v i l l e P o l i c e D e p a r t m e n t , was i n v o l v e d i n a m o t o r - v e h i c l e 

a c c i d e n t d u r i n g t h e c o u r s e o f h i s employment. The C i t y 

r e c e i v e d n o t i c e o f t h e a c c i d e n t and a u t h o r i z e d D r . James 

C a r p e n t e r t o t r e a t P i l s o n ' s i n j u r i e s f r o m t h e a c c i d e n t . A f t e r 

q u i c k l y b e c o m i n g d i s s a t i s f i e d w i t h D r . C a r p e n t e r , P i l s o n began 

s i m u l t a n e o u s l y s e e i n g D r . Danny Ingram, h i s f a m i l y d o c t o r , a t 

h i s own c o s t . 1 A t some p o i n t , D r . Ingram r e f e r r e d P i l s o n t o 

D r . P a t r i c k Ryan, a n e u r o s u r g e o n . On F e b r u a r y 28, 2008, 

P i l s o n r e q u e s t e d t h a t D r . C a r p e n t e r a l s o r e f e r P i l s o n t o D r . 

Ryan, b u t D r . C a r p e n t e r d i d n o t do s o . T h e r e a f t e r , P i l s o n 

c o m m u n i c a t e d h i s d i s s a t i s f a c t i o n w i t h D r . C a r p e n t e r , and he 

s e l e c t e d a new a u t h o r i z e d t r e a t i n g p h y s i c i a n , D r . D a n i e l 

1 P i l s o n p a i d f o r a l l u n a u t h o r i z e d m e d i c a l t r e a t m e n t 
r e f e r r e d t o h e r e i n t h r o u g h h i s h e a l t h i n s u r a n c e . 
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B a n a c h , a f a m i l y - m e d i c i n e p r a c t i t i o n e r , f r o m a p a n e l o f f o u r 

p h y s i c i a n s p r o v i d e d by t h e C i t y . See A l a . Code 1975, § 25-5¬

77. 

On M a r c h 5, 2008, P i l s o n s t a r t e d t r e a t m e n t w i t h Dr. Ryan 

o u t s i d e t h e C i t y ' s w o r k e r s ' c o m p e n s a t i o n s y s t e m . On A p r i l 2, 

2008, a t h i s i n i t i a l v i s i t w i t h Dr. B a n a c h , P i l s o n i n f o r m e d 

Dr. B anach o f a l l o f h i s p r e v i o u s t r e a t m e n t , w h i c h i n c l u d e d an 

MRI exam t h a t showed two h e r n i a t e d d i s k s i n h i s n e c k a t C5-6 

and C6-7, e p i d u r a l i n j e c t i o n s , and p h y s i c a l t h e r a p y t h a t had 

b een p r e s c r i b e d by Dr. Ryan. Dr. B anach r e v i e w e d t h e MRI 

r e p o r t and a g r e e d w i t h t h e d i a g n o s i s o f two h e r n i a t e d c e r v i c a l 

d i s k s . Dr. B a n a c h t e s t i f i e d t h a t , o r d i n a r i l y , he r e f e r r e d a 

p a t i e n t w i t h s u c h f i n d i n g s t o a n e u r o s u r g e o n f o r t r e a t m e n t 

o p t i o n s . He a l s o t e s t i f i e d t h a t , b a s e d on h i s o r d i n a r y 

p r a c t i c e , he had i n d i c a t e d i n h i s m e d i c a l r e c o r d s t h a t he 

w a n t e d t o r e f e r P i l s o n t o Dr. Ryan and f u r t h e r t h a t he w a n t e d 

t o t r y t o g e t a l l Dr. Ryan's p r e v i o u s t r e a t m e n t o f P i l s o n 

" u nder w o r k e r s ' c o m p e n s a t i o n . " Dr. B anach f o r w a r d e d t o t h e 

C i t y a c o m p l e t e d w o r k e r s ' c o m p e n s a t i o n f o r m r e g a r d i n g h i s 

e v a l u a t i o n o f P i l s o n ; on t h a t f o r m , Dr. B a n a c h i n d i c a t e d : 

" r e f e r t o Dr. Ryan." Dr. B a n a c h t e s t i f i e d t h a t he made t h e 
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r e f e r r a l b e c a u s e Dr. Ryan was a l r e a d y t r e a t i n g P i l s o n and, Dr. 

B a n a c h s t a t e d , " i t ' s my o p i n i o n t h a t [Dr. Ryan] i s t h e b e s t 

n e u r o s u r g e o n i n t h i s a r e a , so he i s t h e one I w o u l d recommend 

had [ P i l s o n ] n o t s e e n him a l r e a d y . " Dr. Banach t e s t i f i e d t h a t 

he c o n c u r r e d w i t h Dr. Ingram's r e f e r r a l o f P i l s o n t o Dr. Ryan. 

However, a t t h a t t i m e , t h e C i t y d i d n o t r e f e r P i l s o n t o Dr. 

Ryan t h r o u g h i t s w o r k e r s ' c o m p e n s a t i o n s y s t e m . 

P i l s o n c o n t i n u e d t o f o l l o w up w i t h Dr. Ryan, s h o w i n g 

i n i t i a l i m p r o v e m e n t , b u t he e v e n t u a l l y i n f o r m e d Dr. Ryan on 

M a r c h 18, 2009, t h a t c o n s e r v a t i v e m e a s u r e s had n o t c u r e d h i s 

n e c k p a i n and t h a t he w a n t e d t o p r o c e e d w i t h s u r g e r y . Dr. 

Ryan a g r e e d t h a t P i l s o n n e e d e d a c e r v i c a l d i s k e c t o m y and 

f u s i o n , and, on M a r c h 31, 2009, Dr. Ryan s c h e d u l e d t h e s u r g e r y 

f o r A p r i l 9, 2009. The C i t y d i d n o t , however, a u t h o r i z e Dr. 

Ryan t o p e r f o r m t h e s u r g e r y . On A p r i l 2, 2009, P i l s o n 

r e t u r n e d t o see Dr. B a n a c h . On e x a m i n a t i o n , Dr. B a n a c h f o u n d 

t h a t P i l s o n c o n t i n u e d t o have symptoms i n d i c a t i v e o f c e r v i c a l 

d i s k h e r n i a t i o n s . Dr. Banach n o t e d t h a t Dr. Ryan had 

recommended s u r g e r y and t h a t P i l s o n n e eded a r e f e r r a l f r o m him 

i n o r d e r t o have t h a t s u r g e r y c o v e r e d by w o r k e r s ' 

c o m p e n s a t i o n . Dr. B a n a c h a g a i n i n d i c a t e d t h a t he w a n t e d t o 
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r e f e r P i l s o n t o Dr. Ryan, t h i s t i m e s p e c i f i c a l l y f o r t h e 

s u r g e r y , w h i c h Dr. B a n a c h f e l t P i l s o n n eeded. However, a 

p e r s o n f r o m t h e C i t y ' s w o r k e r s ' c o m p e n s a t i o n a d m i n i s t r a t o r 

i n f o r m e d Dr. B a n a c h ' s n u r s e i n a t e l e p h o n e c a l l on A p r i l 3, 

2009, t h a t t h e C i t y w o u l d n o t a u t h o r i z e Dr. Ryan as a t r e a t i n g 

p h y s i c i a n f o r P i l s o n and t h a t , i n s t e a d , t h e C i t y w a n t e d P i l s o n 

t o see an o r t h o p e d i c s u r g e o n , Dr. M i c h a e l D a v i s . 

On May 6, 2009, P i l s o n f i l e d a c o m p l a i n t s e e k i n g b e n e f i t s 

u n d e r t h e A c t . On t h a t same d a t e , P i l s o n f i l e d a m o t i o n t o 

c o m p e l m e d i c a l t r e a t m e n t . I n t h a t m o t i o n , P i l s o n a l l e g e d t h a t 

Dr. B a nach had "recommended" t r e a t m e n t w i t h Dr. Ryan and t h a t 

t h e C i t y had " f a i l e d t o a u t h o r i z e a n d / o r a p p r o v e [ t h a t ] c o u r s e 

o f t r e a t m e n t . " 2 The C i t y a n s w e r e d P i l s o n ' s c o m p l a i n t . The 

C i t y a d m i t t e d i n i t s answer t h a t P i l s o n had r e c e i v e d i n j u r i e s 

i n t h e m o t o r - v e h i c l e a c c i d e n t and t h a t i t had r e c e i v e d p r o p e r 

n o t i c e o f t h e a c c i d e n t . However, t h e C i t y d e n i e d t h a t , as a 

p r o x i m a t e r e s u l t o f t h e a c c i d e n t , P i l s o n had " s u f f e r e d a h e a d 

i n j u r y , c o n c u s s i o n , n e c k i n j u r i e s i n c l u d i n g a b u l g i n g d i s c , 

numbness and t i n g l i n g i n f i n g e r s , l a c e r a t i o n t o head r e q u i r i n g 

18 s t a p l e s , and l o s s o f f u l l c o g n i t i v e f u n c t i o n , " as P i l s o n 

2 P i l s o n r e p r e s e n t s t h a t t h e t r i a l c o u r t d e n i e d h i s May 
2009 m o t i o n w i t h o u t a h e a r i n g . 
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a l l e g e d i n h i s c o m p l a i n t . The C i t y a l s o d e n i e d t h a t P i l s o n 

had o b t a i n e d m e d i c a l t r e a t m e n t f o r t h o s e i n j u r i e s and d e n i e d 

t h a t he needed a d d i t i o n a l t r e a t m e n t f o r t h o s e i n j u r i e s . The 

C i t y s t a t e d i n i t s answer t h a t i t d i s p u t e d " t h e s c o p e and 

e x t e n t o f t h e m e d i c a l t r e a t m e n t s o u g h t by [ P i l s o n ] and 

c o n t e n d s [ P i l s o n ] i s s e e k i n g r e c o v e r y f o r u n a u t h o r i z e d 

t r e a t m e n t w h i c h i s n o t r e l a t e d t o an o n - t h e - j o b a c c i d e n t " and 

t h a t , " [ d ] u e t o [ P i l s o n ' s ] r e f u s a l t o o b t a i n f u r t h e r t r e a t m e n t 

f r o m an a u t h o r i z e d p h y s i c i a n , [ t h e C i t y ] i s w i t h o u t k n o w l e d g e 

o r i n f o r m a t i o n s u f f i c i e n t t o f o r m a b e l i e f as t o t h e t r u t h o f 

w h e t h e r [ P i l s o n ] i s i n need o f a d d i t i o n a l t r e a t m e n t . " The 

C i t y f u r t h e r a s s e r t e d t h a t P i l s o n was s e e k i n g m e d i c a l 

t r e a t m e n t t h a t was n o t r e a s o n a b l y n e c e s s a r y . 

On December 16, 2009, a f t e r t h e p a r t i e s had c o n d u c t e d 

d i s c o v e r y , P i l s o n renewed h i s m o t i o n t o compel m e d i c a l 

t r e a t m e n t , a g a i n s e e k i n g t o c o m p e l t h e C i t y t o a u t h o r i z e h i s 

t r e a t m e n t w i t h Dr. Ryan. I n s u p p o r t o f h i s renewed m o t i o n , 

P i l s o n s u b m i t t e d t h e d e p o s i t i o n o f Dr. B a n a c h . The C i t y moved 

f o r a f i n a l h e a r i n g ; i t a l s o o p p o s e d P i l s o n ' s renewed m o t i o n 

f o r m e d i c a l t r e a t m e n t , a s s e r t i n g t h a t Dr. B a n a c h had n e v e r 

r e f e r r e d P i l s o n t o Dr. Ryan b u t , r a t h e r , t h a t i t had been Dr. 
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I n g r a m who had made t h e r e f e r r a l . A f t e r a h e a r i n g , t h e t r i a l 

c o u r t g r a n t e d P i l s o n ' s m o t i o n . I n i t s o r d e r , t h e t r i a l c o u r t 

f o u n d t h a t D r . B a n a c h had r e f e r r e d P i l s o n t o D r . Ryan, and i t 

o r d e r e d t h e C i t y t o a u t h o r i z e D r . Ryan's t r e a t m e n t o f P i l s o n 

w i t h i n a r e a s o n a b l e t i m e n o t t o e x c e e d 21 d a y s . 

On M a r c h 17, 2010, t h e C i t y p e t i t i o n e d t h i s c o u r t f o r a 

w r i t o f mandamus d i r e c t i n g t h e t r i a l c o u r t t o v a c a t e i t s 

o r d e r . We g r a n t e d t h e C i t y ' s m o t i o n t o s t a y e n f o r c e m e n t o f 

t h e t r i a l c o u r t ' s o r d e r p e n d i n g t h e r e s o l u t i o n o f t h e C i t y ' s 

p e t i t i o n . The p a r t i e s c o m p l e t e d t h e i r b r i e f i n g t o t h i s c o u r t 

on J u n e 16, 2010, a t w h i c h t i m e t h e c a s e was a s s i g n e d t o t h i s 

j u d g e . We now deny t h e p e t i t i o n and l i f t t h e s t a y . 

S t a n d a r d o f R e v i e w 

e x t r a o r d i n a r y w r i t , t o be i s s u e d o n l y where 
t h e r e i s ( 1 ) a c l e a r l e g a l r i g h t i n t h e 
p e t i t i o n e r t o t h e o r d e r s o u g h t ; ( 2 ) an 
i m p e r a t i v e d u t y upon t h e r e s p o n d e n t t o 
p e r f o r m , a c c o m p a n i e d by a r e f u s a l t o do s o ; 
(3) t h e l a c k o f a n o t h e r a d e q u a t e remedy; 
and (4) p r o p e r l y i n v o k e d j u r i s d i c t i o n o f 
t h e c o u r t . " Ex p a r t e I n t e g o n C o r p . , 672 
So. 2d 497, 499 ( A l a . 1 9 9 5 ) . 

i s a d r a s t i c and 
-I 1 ^ ,1 — 

"Ex p a r t e L i b e r t y N a t ' l L i f e I n s . Co., 888 So. 
478, 480 ( A l a . 2 0 0 3 ) . " 

2d 
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Ex p a r t e P r o g r e s s i v e S p e c i a l t y I n s . Co., 31 So. 3d 661, 663 

( A l a . 2 0 0 9 ) . 

A n a l y s i s 

I n i t s p e t i t i o n , t h e C i t y a s s e r t s t h a t t h e t r i a l c o u r t 

e r r e d i n o r d e r i n g i t t o a u t h o r i z e D r . Ryan's t r e a t m e n t o f 

P i l s o n b e c a u s e , i t s a y s , D r . B a n a c h , P i l s o n ' s a u t h o r i z e d 

t r e a t i n g p h y s i c i a n , made no r e f e r r a l t o D r . Ryan. The C i t y 

a l t e r n a t i v e l y a s s e r t s t h a t , e ven i f t h e t r i a l c o u r t c o r r e c t l y 

f o u n d t h a t D r . B a n a c h had r e f e r r e d P i l s o n t o D r . Ryan, t h e 

C i t y had e x p r e s s l y l i m i t e d D r . B a n a c h ' s a u t h o r i t y t o make s u c h 

a r e f e r r a l and, as a r e s u l t , D r . B a n a c h l a c k e d t h e a u t h o r i t y 

t o r e f e r P i l s o n t o D r . Ryan. A d d i t i o n a l l y , t h e C i t y a s s e r t s 

t h a t an a u t h o r i z e d t r e a t i n g p h y s i c i a n c a n n o t r e f e r an i n j u r e d 

e m ployee t o a p h y s i c i a n whom t h e employee i s a l r e a d y s e e i n g . 

F i n a l l y , t h e C i t y a s s e r t s t h a t t h e t r i a l c o u r t e r r e d i n 

g r a n t i n g P i l s o n ' s m o t i o n t o comp e l m e d i c a l t r e a t m e n t b e f o r e 

d e c i d i n g t h e i s s u e o f c o m p e n s a b i l i t y u n d e r t h e A c t . 

We a d d r e s s t h e l a s t i s s u e f i r s t . G e n e r a l l y s p e a k i n g , an 

employee c o v e r e d by t h e A c t i s e n t i t l e d t o t h e m e d i c a l 

b e n e f i t s s e t out i n A l a . Code 1975, § 25-5-77, i f : (1) t h e 

employee has s u s t a i n e d an i n j u r y due t o an a c c i d e n t a r i s i n g 
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ou t o f and i n t h e c o u r s e o f t h e employment; (2) t h e employee 

n o t i f i e s t h e e m p l o y e r o f t h e a c c i d e n t and i n j u r y ; (3) m e d i c a l 

b e n e f i t s a r e r e a s o n a b l y n e c e s s a r y t o t r e a t t h e w o r k - r e l a t e d 

i n j u r y ; and (4) m e d i c a l b e n e f i t s a r e a u t h o r i z e d by t h e 

e m p l o y e r . See g e n e r a l l y Ex p a r t e P u b l i x S u p e r m a r k e t s , I n c . , 

963 So. 2d 654, 658 ( A l a . C i v . App. 2 0 0 7 ) . I n P u b l i x , t h i s 

c o u r t h e l d t h a t , when an e m p l o y e r d i s p u t e s t h e o c c u r r e n c e o f 

a w o r k - r e l a t e d a c c i d e n t a n d / o r d i s p u t e s t h a t t h e w o r k - r e l a t e d 

a c c i d e n t has c a u s e d o r c o n t r i b u t e d t o an i n j u r y f o r w h i c h an 

e mployee s e e k s m e d i c a l b e n e f i t s , a t r i a l c o u r t may n o t o r d e r 

a u t h o r i z a t i o n and payment o f t h o s e m e d i c a l b e n e f i t s w i t h o u t 

f i r s t r e s o l v i n g t h e d i s p u t e as t o c o m p e n s a b i l i t y v i a due 

p r o c e s s , w h i c h o r d i n a r i l y e n t a i l s an e v i d e n t i a r y h e a r i n g . See  

a l s o Ex p a r t e S u n b e l t T r a n s p o r t , I n c . , 23 So. 3d 1138 ( A l a . 

C i v . App. 2009) ( a c c o r d ) . 

I n t h i s c a s e , t h e C i t y d i d d i s p u t e t h e c o m p e n s a b i l i t y o f 

P i l s o n ' s i n j u r i e s b e c a u s e , i n i t s a n s wer, t h e C i t y d e n i e d t h a t 

P i l s o n had s u s t a i n e d t h e i n j u r i e s s e t o u t i n h i s c o m p l a i n t as 

a r e s u l t o f t h e m o t o r - v e h i c l e a c c i d e n t . However, i n h i s 

renewed m o t i o n t o compel m e d i c a l t r e a t m e n t , P i l s o n a s s e r t e d 

t h a t t h e C i t y no l o n g e r d i s p u t e d c o m p e n s a b i l i t y . I n i t s 
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r e s p o n s e t o t h e renewed m o t i o n t o compel m e d i c a l t r e a t m e n t , 

t h e C i t y d i d n o t o b j e c t t o t h a t s t a t e m e n t and, i n f a c t , 

a s s e r t e d t o t h e t r i a l c o u r t as f o l l o w s : 

"The s o l e i s s u e i n t h i s c a s e i s w h e t h e r [ t h e 
C i t y ] s h o u l d be l i a b l e t o P i l s o n f o r w o r k e r ' s 
c o m p e n s a t i o n payments f o r t r e a t m e n t s ( s u r g e r y ) t o be 
p e r f o r m e d by D r . Ryan. [ T h e C i t y ] w o u l d o n l y be 
r e s p o n s i b l e f o r D r . Ryan's t r e a t m e n t o f P i l s o n i f 
D r . Ryan was a u t h o r i z e d as a t r e a t i n g p h y s i c i a n 
( e i t h e r e x p r e s s l y o r i m p l i e d l y ) and i f t h e 
t r e a t m e n t s a r e r e a s o n a b l y n e c e s s a r y . " 

The C i t y t h e n f i l e d b r i e f s w i t h t h e t r i a l c o u r t a d d r e s s e d t o 

t h e e v i d e n c e r e l a t i n g s o l e l y t o t h e a u t h o r i z a t i o n i s s u e . A t 

t h e C i t y ' s r e q u e s t , t h e t r i a l c o u r t t h e n c o n d u c t e d a h e a r i n g , 

p r e s u m a b l y b a s e d on t h e i s s u e s as f r a m e d by t h e C i t y , 

u l t i m a t e l y f i n d i n g t h a t t h e C i t y had i m p l i e d l y a u t h o r i z e d D r . 

Ryan t o t r e a t P i l s o n b a s e d on t h e r e f e r r a l f r o m D r . B a n a c h . 

We c o n c l u d e t h a t t h e C i t y , by d e f i n i n g t h e i s s u e s as s e t 

o u t above and by p r o c e e d i n g t o t h e h e a r i n g b a s e d on t h o s e 

i s s u e s , w a i v e d any argument t h a t t h e t r e a t m e n t by D r . Ryan 

s h o u l d n o t be c o v e r e d b e c a u s e i t was n o t p r o v e n t o r e l a t e t o 

a c o n d i t i o n t h a t was m e d i c a l l y c a u s e d by t h e m o t o r - v e h i c l e 

a c c i d e n t . See M c K i n l e y v. M c K i n l e y , 277 A l a . 471, 172 So. 2d 

35 (1965) ( r e c o g n i z i n g t h a t a p a r t y c a n n o t c o m p l a i n on a p p e a l 

t h a t t h e t r i a l c o u r t c o n s i d e r e d an i s s u e t h a t t h a t p a r t y 
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c o n s e n t e d t o s u b m i t t o t h e t r i a l c o u r t ) . The C i t y c o u l d have 

p r e s e n t e d t h a t i s s u e as a g r o u n d f o r d e n y i n g t h e m o t i o n t o 

compe l m e d i c a l t r e a t m e n t , b u t i t e l e c t e d t o l i m i t i t s 

o b j e c t i o n s o l e l y t o t h e a l l e g e d l a c k o f a u t h o r i z a t i o n f o r t h e 

s u r g e r y by D r . Ryan. The C i t y d i d n o t a s s e r t t o t h e t r i a l 

c o u r t t h a t t h e c o u r t c o u l d n o t r u l e on t h e m o t i o n b e c a u s e o f 

t h e d i s p u t e as t o c o m p e n s a b i l i t y , and i t d i d n o t a s k f o r a 

h e a r i n g on c o m p e n s a b i l i t y as a p r e l u d e t o any r u l i n g on t h e 

m o t i o n t o comp e l m e d i c a l t r e a t m e n t , w h i c h i t w o u l d have had a 

r i g h t t o do i f i t c o n t i n u e d t o d i s p u t e c o m p e n s a b i l i t y . See  

P u b l i x , s u p r a . I t i s w e l l s e t t l e d t h a t " ' [ a ] p a r t y may n o t 

p r e d i c a t e an argument f o r r e v e r s a l on " i n v i t e d e r r o r , " t h a t 

i s , " e r r o r i n t o w h i c h he has l e d o r l u l l e d " ' " t h e p e r t i n e n t 

a d j u d i c a t i v e body. Wood v. S t a t e P e r s . Bd., 705 So. 2d 413, 

422 ( A l a . C i v . App. 1997) ( q u o t i n g A t k i n s v. L e e , 603 So. 2d 

937, 945 ( A l a . 1 9 9 2 ) , q u o t i n g i n t u r n D i x i e Highway E x p r e s s ,  

I n c . v. S o u t h e r n Ry., 286 A l a . 646, 651, 244 So. 2d 591, 595 

( 1 9 7 1 ) ) . M o r e o v e r , t h i s c o u r t w i l l n o t i s s u e a w r i t o f 

mandamus t o c o m p e l a t r i a l c o u r t t o p e r f o r m an a c t t h a t t h e 

t r i a l c o u r t was n e v e r r e q u e s t e d t o p e r f o r m . See Wood v. C i t y  

o f B i r m i n g h a m , 247 A l a . 15, 19, 22 So. 2d 331, 334 (1945) 
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( h o l d i n g t h a t , when t h e r e was no a t t e m p t i n a m o t i o n t o s e t 

a s i d e t h a t p a r t o f a d e c r e e t h a t was f i n a l , mandamus w o u l d n o t 

i s s u e t o r e v i e w t h e a c t i o n o f t h e l o w e r c o u r t i n r e n d e r i n g i t s 

f i n a l d e c r e e , s i n c e mandamus w i l l n o t i s s u e t o compel t h e 

c o u r t t o do a n y t h i n g t h a t i t has n o t been a s k e d t o d o ) . 

F i n a l l y , " [ t ] h i s C o u r t c a n n o t p u t a t r i a l c o u r t i n e r r o r f o r 

f a i l i n g t o c o n s i d e r e v i d e n c e o r a c c e p t a r g u m e n t s t h a t , 

a c c o r d i n g t o t h e r e c o r d , were n o t p r e s e n t e d t o i t . " G o t l i e b  

v. C o l l a t , 567 So. 2d 1302, 1304 ( A l a . 1 9 9 0 ) . 

We n e x t a d d r e s s t h e q u e s t i o n w h e t h e r Dr. Banach had 

e f f e c t i v e l y r e f e r r e d P i l s o n t o Dr. Ryan. That i s s u e i n v o l v e s 

two s e p a r a t e , b u t i n t e r r e l a t e d , i n q u i r i e s : (1) w h e t h e r , as a 

m a t t e r o f l a w , Dr. Banach p o s s e s s e d t h e a u t h o r i t y t o make s u c h 

a r e f e r r a l i n l i g h t o f t h e f a c t t h a t t h e C i t y d i d n o t 

e x p r e s s l y a u t h o r i z e h i m t o make t h e r e f e r r a l , and (2) a s s u m i n g 

we answer t h e f i r s t q u e s t i o n i n t h e a f f i r m a t i v e , w h e t h e r , i n 

f a c t , Dr. Ba n a c h d i d r e f e r P i l s o n t o Dr. Ryan. We c o n c l u d e 

t h a t Dr. Ba n a c h d i d have t h a t a u t h o r i t y and t h a t t h e e v i d e n c e 

s u f f i c i e n t l y s u p p o r t s t h e t r i a l c o u r t ' s f a c t u a l d e t e r m i n a t i o n 

t h a t Dr. Banach r e f e r r e d P i l s o n t o Dr. Ryan. 
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I n O v e r n i t e T r a n s p o r t a t i o n Co. v. M c D u f f i e , 933 So. 2d 

1092 ( A l a . C i v . App. 2 0 0 5 ) , t h i s c o u r t h e l d t h a t , p u r s u a n t t o 

§ 25-5-77, an e m p l o y e r has a r i g h t t o s e l e c t t h e i n i t i a l 

t r e a t i n g p h y s i c i a n f o r an e mployee who has been i n j u r e d i n a 

w o r k - r e l a t e d a c c i d e n t . Once t h a t p h y s i c i a n has been s e l e c t e d 

by t h e e m p l o y e r , t h a t p h y s i c i a n has t h e i m p l i e d a u t h o r i t y t o 

r e f e r t h e employee t o a s p e c i a l i s t f o r r e a s o n a b l y n e c e s s a r y 

m e d i c a l t r e a t m e n t , and t h e r e f e r r e d s p e c i a l i s t t h e r e b y becomes 

an a u t h o r i z e d p h y s i c i a n . A c c o r d i n g t o t h e h o l d i n g i n 

O v e r n i t e , an e m p l o y e r may n o t l i m i t t h e power o f a s e l e c t e d 

p h y s i c i a n t o r e f e r an e m p l oyee f o r r e a s o n a b l y n e c e s s a r y 

m e d i c a l t r e a t m e n t and i t may n o t deny s u c h a r e f e r r a l on t h e 

b a s i s t h a t t h e r e f e r r a l had n o t been p r e v i o u s l y e x p r e s s l y 

a u t h o r i z e d by t h e e m p l o y e r . 933 So. 2d a t 1098 ( " N o t h i n g i n 

... t h e 1992 amendments t o t h e W o r k e r s ' C o m p e n s a t i o n A c t ... 

p u r p o r t s t o g i v e an e m p l o y e r d i r e c t a u t h o r i t y t o ' p r e a p p r o v e ' 

o r r e j e c t r e f e r r a l s made by an a u t h o r i z e d t r e a t i n g 

p h y s i c i a n . " ) . Thus, so l o n g as t h e t r e a t m e n t t o be o b t a i n e d 

as a r e s u l t o f an a u t h o r i z e d t r e a t i n g p h y s i c i a n ' s r e f e r r a l 

f a l l s w i t h i n t h e p a r a m e t e r s o f what i s " r e a s o n a b l y n e c e s s a r y , " 
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t h e e m p l o y e r may n o t r e f u s e t o a u t h o r i z e t h a t t r e a t m e n t . 3  

I d . ; see a l s o Ex p a r t e Massey C h e v r o l e t , I n c . , 23 So. 3d 33 

( A l a . C i v . App. 2009) ( a c c o r d ) ; C i t y o f A u b u r n v. Brown, 638 

So. 2d 1339, 1341 ( A l a . C i v . App. 1993) ("[A]s a g e n e r a l r u l e , 

t h e e m p l o y e r may n o t d i c t a t e t o t h e e mployee t h a t he may n o t 

have t h e m e d i c a l t r e a t m e n t recommended by h i s a u t h o r i z e d , 

t r e a t i n g p h y s i c i a n . " ) ; and 2 T e r r y A. Moore, Alabama W o r k e r s '  

C o m p e n s a t i o n § 17:17 (1998) ("[An] e m p l o y e r may n o t l i m i t t h e 

s c o p e o f t h e e m p l o y e e ' s t r e a t m e n t by r e f u s i n g t o pay f o r 

r e a s o n a b l y n e c e s s a r y m e d i c a l t r e a t m e n t recommended by t h e 

p h y s i c i a n o r a g r e e i n g t o pay o n l y f o r c e r t a i n p r o c e d u r e s . " ) . 

The C i t y r e l i e s on M a r i o n Homes o f B e a r C r e e k , A l a b a m a ,  

D i v i s i o n o f T i d w e l l I n d u s t r i e s , I n c . v. D u l a n e y , 441 So. 2d 

3 B e f o r e t h e t r i a l c o u r t ( e x c e p t f o r a c u r s o r y o n e - l i n e 
r e f e r e n c e i n i t s r e s p o n s e t o t h e renewed m o t i o n t o c o m p e l 
m e d i c a l t r e a t m e n t ) , and i n i t s p e t i t i o n and i n i t i a l b r i e f 
f i l e d w i t h t h i s c o u r t , t h e C i t y f a i l e d t o c h a l l e n g e t h e 
r e a s o n a b l e n e c e s s i t y o f Dr. B a n a c h ' s r e f e r r a l . The C i t y 
a s s e r t s a c h a l l e n g e t o t h e r e a s o n a b l e n e c e s s i t y o f any 
t r e a t m e n t p l a n f o r P i l s o n ' s i n j u r i e s f o r t h e f i r s t t i m e i n i t s 
r e p l y b r i e f . "We n o t e 'the w e l l - e s t a b l i s h e d p r i n c i p l e o f 
a p p e l l a t e r e v i e w t h a t we w i l l n o t c o n s i d e r an i s s u e n o t r a i s e d 
i n an a p p e l l a n t ' s i n i t i a l b r i e f , b u t r a i s e d o n l y i n i t s r e p l y 
b r i e f . ' " K y s e r v. H a r r i s o n , 908 So. 2d 914, 917 ( A l a . 2005) 
( q u o t i n g Brown v. S t . V i n c e n t ' s Hosp., 899 So. 2d 227, 234 
( A l a . 2 0 0 4 ) ) . Thus, we do n o t c o n s i d e r t h e C i t y ' s b e l a t e d l y 
a s s e r t e d argument r e g a r d i n g t h e r e a s o n a b l e n e c e s s i t y o f t h e 
r e f e r r a l t o Dr. Ryan. 
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955 ( A l a . C i v . App. 1 9 8 3 ) , i n s u p p o r t o f i t s argument t h a t an 

e m p l o y e r may e x p r e s s l y l i m i t an a u t h o r i z e d t r e a t i n g 

p h y s i c i a n ' s a u t h o r i t y t o r e f e r an i n j u r e d e mployee t o a n o t h e r 

p h y s i c i a n f o r r e a s o n a b l y n e c e s s a r y t r e a t m e n t . We d i s a g r e e 

w i t h t h e C i t y ' s p r e m i s e and w i t h i t s r e l i a n c e on D u l a n e y . The 

i s s u e i n D u l a n e y was w h e t h e r , by g r a n t i n g t h e i n j u r e d e mployee 

p e r m i s s i o n t o r e t u r n t o h i s f a m i l y p h y s i c i a n f o r t r e a t m e n t o f 

a p r e v i o u s i n j u r y t h a t t h e e m p l o y e r b e l i e v e d t h e employee had 

a g g r a v a t e d w h i l e a t work, t h e e m p l o y e r had a u t h o r i z e d t h e 

e m p l o yee t o o b t a i n t r e a t m e n t f o r a w h o l l y s e p a r a t e i n j u r y 

d i s c o v e r e d by t h e f a m i l y p h y s i c i a n . I d . a t 957. T h i s c o u r t 

c o n c l u d e d t h a t , b e c a u s e t h e e m p l o y e r had n o t s p e c i f i c a l l y 

r e s t r i c t e d t h e a u t h o r i z a t i o n i t g r a n t e d t o t h e e mployee t o 

r e t u r n t o h i s f a m i l y p h y s i c i a n f o r t r e a t m e n t , t h e e m p l o y e r ' s 

a u t h o r i z a t i o n n e c e s s a r i l y e x t e n d e d t o w h a t e v e r i n j u r y t h e 

e m ployee had s u s t a i n e d on t h e d a t e i n q u e s t i o n , w h i c h was 

s u b s e q u e n t l y d i s c o v e r e d n o t t o i n v o l v e t h e a r e a p r e v i o u s l y 

t r e a t e d by t h e f a m i l y p h y s i c i a n . I d . I n D u l a n e y , t h i s c o u r t 

d i d n o t s p e c i f i c a l l y a d d r e s s t h e i s s u e now b e f o r e t h i s c o u r t , 

w h i c h has s i n c e been a u t h o r i t a t i v e l y a d d r e s s e d i n O v e r n i t e and 

t h e o t h e r c a s e s c i t e d a b o ve. Thus, we r e j e c t t h e C i t y ' s 
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argument t h a t Dr. Banach c o u l d n o t have r e f e r r e d P i l s o n t o Dr. 

Ryan b e c a u s e t h e C i t y had n o t g r a n t e d Dr. Ba n a c h e x p r e s s 

a u t h o r i t y t o make s u c h a r e f e r r a l . 

As f o r t h e C i t y ' s argument t h a t t h e e v i d e n c e does n o t 

s u p p o r t t h e t r i a l c o u r t ' s f i n d i n g t h a t Dr. Banach r e f e r r e d 

P i l s o n t o Dr. Ryan, we answer t h a t c o n t e n t i o n by h o l d i n g t h a t 

o u r s t a n d a r d o f r e v i e w c o m p e l s us t o d i s a g r e e . P u r s u a n t t o 

A l a . Code 1975, § 2 5 - 5 - 8 1 ( e ) , we r e v i e w f a c t u a l f i n d i n g s made 

i n w o r k e r s ' c o m p e n s a t i o n c a s e s s o l e l y t o d e t e r m i n e w h e t h e r 

t h o s e f i n d i n g s a r e s u p p o r t e d by s u b s t a n t i a l e v i d e n c e , i . e . , 

" ' e v i d e n c e o f s u c h w e i g h t and q u a l i t y t h a t f a i r - m i n d e d p e r s o n s 

i n t h e e x e r c i s e o f i m p a r t i a l judgment can r e a s o n a b l y i n f e r t h e 

e x i s t e n c e o f t h e f a c t s o u g h t t o be p r o v e d . ' " Ex p a r t e T r i n i t y  

I n d u s . , I n c . , 680 So. 2d 262, 268 ( A l a . 1996) ( q u o t i n g West v.  

F o u n d e r s L i f e A s s u r a n c e Co. o f F l o r i d a , 547 So. 2d 870, 871 

( A l a . 1 9 8 9 ) ) . 

" T h i s s t a t u t o r i l y mandated s c o p e o f r e v i e w does n o t 
p e r m i t t h i s c o u r t t o r e v e r s e t h e t r i a l c o u r t ' s 
j udgment b a s e d on a p a r t i c u l a r f a c t u a l f i n d i n g on 
t h e g r o u n d t h a t s u b s t a n t i a l e v i d e n c e s u p p o r t s a 
c o n t r a r y f a c t u a l f i n d i n g ; r a t h e r , i t p e r m i t s t h i s 
c o u r t t o r e v e r s e t h e t r i a l c o u r t ' s judgment o n l y i f 
i t s f a c t u a l f i n d i n g i s n o t s u p p o r t e d by s u b s t a n t i a l 
e v i d e n c e . See Ex p a r t e M & D Mech. C o n t r a c t o r s ,  
I n c . , 725 So. 2d 292 ( A l a . 1 9 9 8 ) . A t r i a l c o u r t ' s 
f i n d i n g s o f f a c t on c o n f l i c t i n g e v i d e n c e a r e 
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c o n c l u s i v e i f t h e y a r e s u p p o r t e d by s u b s t a n t i a l 
e v i d e n c e . Edwards v. J e s s e S t u t t s , I n c . , 655 So. 2d 
1012 ( A l a . C i v . App. 1 9 9 5 ) . " 

L a n d e r s v. Lowe's Home C t r s . , I n c . , 14 So. 3d 144, 151 ( A l a . 

C i v . App. 2 0 0 7 ) . 

The e v i d e n c e b e f o r e t h e t r i a l c o u r t , as s u m m a r i z e d above, 

shows t h a t , i n h i s r e c o r d s , i n a w o r k e r s ' c o m p e n s a t i o n f o r m , 

and d u r i n g a t e l e p h o n e c a l l , Dr. B a n a c h e x p r e s s l y c o n v e y e d t o 

t h e C i t y h i s i n t e n t i o n t h a t P i l s o n s h o u l d be e x a m i n e d and 

t r e a t e d s u r g i c a l l y by Dr. Ryan. The v e r b " r e f e r " i s d e f i n e d 

as " t o s e n d o r d i r e c t f o r t r e a t m e n t , a i d , i n f o r m a t i o n , o r 

d e c i s i o n . " M e r r i a m - W e b s t e r ' s C o l l e g i a t e D i c t i o n a r y 1045 ( 1 1 t h 

ed. 2 0 0 3 ) . The f o r e g o i n g e v i d e n c e a l o n e shows t h a t Dr. B a n a c h 

r e f e r r e d P i l s o n t o Dr. Ryan. 

The C i t y p o i n t s o u t t h a t , i n h i s d e p o s i t i o n , Dr. B a n a c h 

t e s t i f i e d t h a t a r e f e r r a l , " i n t h e o f f i c i a l s e n s e , " o c c u r s 

when h i s o f f i c e a c t u a l l y "goes t h r o u g h t h e n e c e s s a r y p r o c e d u r e 

t o s e c u r e an a p p o i n t m e n t f o r a p a t i e n t w i t h a n o t h e r d o c t o r , " 

w h ereas a " r e c o m m e n d a t i o n " w o u l d i n v o l v e " t e l l i n g a p a t i e n t I 

t h i n k you s h o u l d see Dr. X." Dr. Ba n a c h a l s o t e s t i f i e d t h a t 

he had t r i e d o n l y t o " s t a r t t h e p r o c e s s " o f r e f e r r a l when he 

s e n t i n t h e w o r k e r s ' c o m p e n s a t i o n f o r m on A p r i l 2, 2008. Dr. 
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B a n a c h f u r t h e r t e s t i f i e d t h a t , when he i n d i c a t e d " r e f e r t o Dr. 

Ryan who i s g o i n g t o do t h e s u r g e r y " i n h i s A p r i l 2, 2009, 

n o t e s , he was m e r e l y n o t i n g t h a t he i n t e n d e d t o t r y t o r e f e r 

P i l s o n t o Dr. Ryan t h r o u g h t h e C i t y ' s w o r k e r s ' c o m p e n s a t i o n 

s y s t e m and t h a t i t was n o t a r e f e r r a l " i n t h e s t r i c t s e n s e " ; 

r a t h e r , i t was a s t a t e m e n t o f f u t u r e i n t e n t i o n . Dr. B anach 

s t a t e d t h a t he n e v e r c o m p l e t e d a " p r o p e r r e f e r r a l " t o Dr. Ryan 

t o p e r f o r m t h e s u r g e r y t h r o u g h t h e C i t y ' s w o r k e r s ' 

c o m p e n s a t i o n a d m i n i s t r a t o r b e c a u s e t h e a d m i n i s t r a t o r had 

i n f o r m e d him t h a t t h e a d m i n i s t r a t o r was s e t t i n g up an 

a p p o i n t m e n t f o r P i l s o n w i t h Dr. D a v i s . Dr. B a n a c h s t a t e d t h a t 

he c o u l d r e f e r a p a t i e n t o n l y w i t h t h e a u t h o r i z a t i o n o f t h e 

C i t y and t h a t he had o n l y r e q u e s t e d t h e C i t y t o r e f e r P i l s o n 

t o Dr. Ryan. 

The f o r e g o i n g d e p o s i t i o n e x c e r p t s m e r e l y i l l u s t r a t e t h a t 

Dr. B anach u n d e r s t o o d t h a t , as a m a t t e r o f p r a c t i c e b e tween 

h i s o f f i c e and t h e C i t y , he c o u l d r e f e r i n j u r e d e m p l o y e e s t o 

o t h e r d o c t o r s o n l y w i t h t h e e x p r e s s a u t h o r i z a t i o n o f t h e C i t y . 

B a s e d on t h a t u n d e r s t a n d i n g , any r e f e r r a l , i n t h e " o f f i c i a l " 

o r " s t r i c t " s e n s e , w o u l d n o t be c o m p l e t e d u n t i l t h e C i t y 

a c t u a l l y a p p r o v e d o f h i s d e c i s i o n and e x p r e s s l y d i r e c t e d him 

18 



2090586 

t o s e c u r e t h e a p p o i n t m e n t w i t h t h e r e f e r r e d p h y s i c i a n . 

However, as shown above, t h e l a w does n o t a l l o w t h e C i t y t o 

w i t h h o l d i t s a u t h o r i z a t i o n . Thus, once Dr. Banach i n f o r m e d 

t h e C i t y t h a t he w a n t e d P i l s o n t o see Dr. Ryan, t h e r e f e r r a l 

p r o c e s s was, l e g a l l y s p e a k i n g , c o m p l e t e . U l t i m a t e l y , Dr. 

Ban a c h t e s t i f i e d c o r r e c t l y when he s t a t e d l a t e r i n h i s 

d e p o s i t i o n t h a t , as P i l s o n ' s p h y s i c i a n , he s h o u l d make t h e 

m e d i c a l d e c i s i o n s f o r P i l s o n , t h a t he had w a n t e d Dr. Ryan t o 

t r e a t P i l s o n , and t h a t he had, i n f a c t , r e f e r r e d P i l s o n t o Dr. 

Ryan on A p r i l 2, 2008, and a g a i n i n A p r i l 2009. T h e r e f o r e , we 

c o n c l u d e t h a t s u b s t a n t i a l e v i d e n c e s u p p o r t s t h e t r i a l c o u r t ' s 

f i n d i n g t h a t Dr. Banach r e f e r r e d P i l s o n t o Dr. Ryan. 

We a l s o r e j e c t t h e C i t y ' s c l a i m t h a t , b e c a u s e i t d i d n o t 

s p e c i f i c a l l y s e l e c t Dr. Ryan as P i l s o n ' s t r e a t i n g p h y s i c i a n a t 

t h e t i m e Dr. Ryan f i r s t began t r e a t i n g P i l s o n , i t had no 

o b l i g a t i o n t o a u t h o r i z e any s u b s e q u e n t r e f e r r a l o f P i l s o n t o 

Dr. Ryan. The C i t y ' s argument a p p e a r s t o be t h a t , b e c a u s e 

P i l s o n began t r e a t m e n t w i t h Dr. Ryan o u t s i d e t h e A c t , t h e C i t y 

had no o b l i g a t i o n t o a p p r o v e any s u b s e q u e n t r e f e r r a l o f P i l s o n 

t o Dr. Ryan, even when t h a t r e f e r r a l was made by P i l s o n ' s 

a u t h o r i z e d t r e a t i n g p h y s i c i a n . S t a t e d d i f f e r e n t l y , t h e C i t y 
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a r g u e s t h a t Dr. Banach c o u l d n o t have r e f e r r e d P i l s o n , as 

c o n t e m p l a t e d by t h e A c t , t o a p h y s i c i a n he was a l r e a d y s e e i n g . 

We d i s a g r e e . 

As s t a t e d a b ove, an e m p l o y e r i s r e s p o n s i b l e f o r p a y i n g 

f o r t h e t r e a t m e n t c h o i c e s made by t h e a u t h o r i z e d t r e a t i n g 

p h y s i c i a n so l o n g as t h a t c h o i c e f a l l s w i t h i n t h e p a r a m e t e r s 

o f what i s " r e a s o n a b l y n e c e s s a r y " t o t r e a t t h e e m p l o y e e . See  

O v e r n i t e T r a n s p . Co., 933 So. 2d a t 1096; see a l s o § 2 5-5-

7 7 ( a ) . Dr. B a n a c h c l e a r l y s t a t e d t h a t he a g r e e d w i t h Dr. 

Ingram t h a t t h e r e f e r r a l t o Dr. Ryan was r e a s o n a b l y n e c e s s a r y 

t o f u r t h e r P i l s o n ' s r e c o v e r y f r o m h i s w o r k - r e l a t e d i n j u r i e s . 

The r e f e r r a l t h e r e f o r e f a l l s w i t h i n t h e g e n e r a l r u l e o f 

c o v e r a g e . The C i t y has c i t e d no l e g a l a u t h o r i t y c o m p e l l i n g us 

t o h o l d t h a t t h e mere f a c t t h a t P i l s o n had p r e v i o u s l y r e c e i v e d 

u n a u t h o r i z e d t r e a t m e n t t h r o u g h Dr. Ryan f o r e v e r b a r r e d Dr. 

Ryan f r o m b e c o m i n g an a u t h o r i z e d p h y s i c i a n , t h e r e b y c a r v i n g 

c a r v e o u t an e x c e p t i o n t o t h e g e n e r a l r u l e . I n r e a c h i n g o u r 

d e c i s i o n , we n o t e t h a t Dr. B a n a c h t e s t i f i e d t h a t , when m a k i n g 

h i s r e f e r r a l d e c i s i o n , he had t a k e n i n t o c o n s i d e r a t i o n t h e 

p r i o r d o c t o r - p a t i e n t r e l a t i o n s h i p b e tween P i l s o n and Dr. Ryan, 

b u t he a l s o t e s t i f i e d t h a t he w o u l d have r e f e r r e d P i l s o n t o 
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Dr. Ryan even i f no s u c h p r i o r r e l a t i o n s h i p had e x i s t e d 

b e c a u s e he c o n s i d e r e d Dr. Ryan t o be t h e b e s t n e u r o s u r g e o n i n 

t h e a r e a . We do n o t d e c i d e how we w o u l d t r e a t a c a s e i n w h i c h 

an a u t h o r i z e d p h y s i c i a n m e r e l y d e f e r r e d t o t h e c a s e p l a n n i n g 

o f t h e i n j u r e d e m p l oyee o r s i m p l y r e f e r r e d an employee t o a 

p r i o r p h y s i c i a n f o r c o n v e n i e n c e o r f o r p u r e l y f i n a n c i a l 

c o n s i d e r a t i o n s b e c a u s e t h o s e f a c t s a r e n o t b e f o r e u s . We 

s i m p l y h o l d t h a t , u n d e r t h e c i r c u m s t a n c e s p r e s e n t i n t h i s 

c a s e , t h e f a c t t h a t P i l s o n had p r e v i o u s l y been t r e a t e d by Dr. 

Ryan o u t s i d e t h e A c t , s t a n d i n g a l o n e , does n o t r e n d e r Dr. 

B a n a c h ' s r e f e r r a l i n e f f e c t i v e . 

We a l s o r e j e c t t h e C i t y ' s argument t h a t i t had no n o t i c e 

t h a t P i l s o n was b e i n g t r e a t e d by Dr. Ryan and t h a t i t , 

t h e r e f o r e , c a n n o t be h e l d r e s p o n s i b l e f o r Dr. Ryan's 

t r e a t m e n t . See 2 T e r r y A. Moore, Alabama W o r k e r s ' 

C o m p e n s a t i o n § 17:2 (1998) ("[A]n e m p l o y e r i s n o t l i a b l e f o r 

t r e a t m e n t o b t a i n e d by an e mployee w i t h o u t j u s t i f i c a t i o n o r 

p r i o r n o t i c e t o t h e e m p l o y e r . " ) . A c c o r d i n g t o h i s d e p o s i t i o n 

t e s t i m o n y , on A p r i l 2, 2008, Dr. B anach s e n t t h e C i t y a f o r m 

r e f e r r i n g P i l s o n t o Dr. Ryan, and he a l s o s e n t a copy o f h i s 

m e d i c a l r e c o r d s on P i l s o n , w h i c h i n d i c a t e d t h a t P i l s o n was 
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b e i n g t r e a t e d by Dr. Ryan. The C i t y i s t h e r e f o r e r e s p o n s i b l e 

f o r t h e m e d i c a l t r e a t m e n t p r o v i d e d by Dr. Ryan f o l l o w i n g t h a t 

d a t e . We do a g r e e w i t h t h e C i t y t h a t P i l s o n began h i s 

t r e a t m e n t w i t h Dr. Ryan w i t h o u t i t s e x p r e s s o r i m p l i e d 

a u t h o r i z a t i o n and t h a t i t b e a r s no f i n a n c i a l r e s p o n s i b i l i t y 

f o r any m e d i c a l c h a r g e s i n c u r r e d by P i l s o n r e l a t i n g t o h i s 

t r e a t m e n t w i t h Dr. Ryan b e f o r e A p r i l 2, 2008. However, we 

f i n d no r e a s o n t o i s s u e a w r i t i n t h i s c a s e b e c a u s e we do n o t 

c o n s t r u e t h e t r i a l c o u r t ' s o r d e r as r e q u i r i n g t h e C i t y t o pay 

f o r any c h a r g e s i n c u r r e d f o r P i l s o n ' s t r e a t m e n t w i t h Dr. Ryan 

b e f o r e A p r i l 2, 2008. By i t s p l a i n l a n g u a g e , t h e o r d e r 

a p p l i e s o n l y t o t r e a t m e n t r e c e i v e d a f t e r Dr. Banach r e f e r r e d 

P i l s o n t o Dr. Ryan. 

F o r t h e f o r e g o i n g r e a s o n s , we c o n c l u d e t h a t t h e C i t y d i d 

n o t have a c l e a r l e g a l r i g h t t o have t h e t r i a l c o u r t deny t h e 

renewed m o t i o n t o com p e l m e d i c a l t r e a t m e n t f i l e d by P i l s o n . 

H a v i n g a l s o c o n c l u d e d t h a t t h e t r i a l c o u r t d i d n o t r e f u s e any 

demand f o r a h e a r i n g on c o m p e n s a b i l i t y b e c a u s e no s u c h demand 

was made, we deny t h e C i t y ' s p e t i t i o n f o r a w r i t o f mandamus 

i n f u l l . 

PETITION DENIED. 
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Thompson, P . J . , and B r y a n , J . , c o n c u r . 

P i t t m a n and Thomas, J J . , c o n c u r i n t h e r e s u l t , w i t h o u t 

w r i t i n g s . 
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