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THOMPSON, P r e s i d i n g Judge. 

Rabon Cagle and L i n d a C a g l e , husband and w i f e , a p p e a l 

from the judgment of the Randolph C i r c u i t C ourt i n f a v o r of 

Hutch Hammond and Ann Hammond, a l s o husband and w i f e , on t h e 

C a g l e s ' c l a i m of adverse p o s s e s s i o n as t o c e r t a i n r e a l 

p r o p e r t y l o c a t e d a t the boundary between p r o p e r t y owned by 

each s e t of p a r t i e s . F o r the reasons s e t f o r t h h e r e i n , we 
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r e v e r s e the judgment and remand the cause f o r the e n t r y of a 

new judgment. 

The C a gles own a 22.9-acre p a r c e l of p r o p e r t y l o c a t e d i n 

Randolph County ("the Cagle p a r c e l " ) . The Cagle p a r c e l i s 

b o r d e r e d on the e a s t by a 154-acre p a r c e l of p r o p e r t y owned by 

the Hammonds ("the Hammond p a r c e l " ) . A county highway e n t e r s 

the Hammond p a r c e l on the western s i d e of i t s s o u t h e r n 

boundary and c r o s s e s the p a r c e l i n a n o r t h e a s t e r l y d i r e c t i o n . 

A fence runs p a r a l l e l t o the n o r t h s i d e of the county highway 

f o r s e v e r a l hundred f e e t from the p o i n t a t which the highway 

e n t e r s the Hammond p a r c e l from the so u t h . The fence then 

d e v i a t e s from the highway and runs i n a n o r t h w e s t e r l y 

d i r e c t i o n a c r o s s the Hammond p a r c e l and onto and through the 

Cagle p a r c e l . The t o t a l a rea of the Hammond p a r c e l bound on 

the n o r t h and e a s t by the fence and on the west by the Cagle 

p a r c e l i s 4.373 a c r e s . H e r e i n a f t e r , we r e f e r t o the 4.373 

acre p a r c e l as " t h e d i s p u t e d p a r c e l . " The d i s p u t e d p a r c e l i s 

composed of a p a s t u r e t h a t extends onto the Cagle p a r c e l . 

On June 24, 2009, the Cagles f i l e d an a c t i o n a g a i n s t the 

Hammonds i n which t h e y a s s e r t e d t h a t the p o r t i o n of the fence 

t h a t ran thro u g h the Hammond p a r c e l c o n s t i t u t e d the boundary 
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l i n e between the Cagle p a r c e l and the Hammond p a r c e l . The 

Cagles a s s e r t e d t h a t t h e y and t h e i r p r e d e c e s s o r s i n t i t l e had 

been i n e x c l u s i v e p o s s e s s i o n of a l l the p r o p e r t y t o the west 

of the fence and t h a t t h e i r p o s s e s s i o n of t h a t p r o p e r t y had 

been open, c o n t i n u o u s , h o s t i l e , a dverse, and e x c l u s i v e f o r a 

p e r i o d of more than 40 y e a r s . They sought a judgment from the 

c o u r t d e c l a r i n g t h a t the fence l i n e c o n s t i t u t e d the boundary 

between the p a r t i e s ' r e s p e c t i v e p r o p e r t i e s . The Hammonds 

f i l e d an answer i n which t h e y d e n i e d the m a t e r i a l a l l e g a t i o n s 

of the C a g l e s ' c o m p l a i n t . 

On November 5, 2009, the t r i a l c o u r t h e l d a bench t r i a l . 

Mr. Cagle t e s t i f i e d t h a t the Cagle p a r c e l had been owned by 

Mrs. Cagle's f a m i l y f o r h i s e n t i r e l i f e . Deeds s u b m i t t e d i n t o 

e v i d e n c e d u r i n g Mr. Cagle's t e s t i m o n y i n d i c a t e d t h a t Mrs. 

Cagle's mother conveyed the Cagle p a r c e l t o Mrs. Cagle i n 2001 

and t h a t Mrs. Cagle conveyed the p r o p e r t y t o Mr. Cagle and 

h e r s e l f i n 2008. D u r i n g h i s e n t i r e l i f e , Mr. Cagle t e s t i f i e d , 

Mrs. Cagle's f a m i l y , and now Mrs. Cagle and he, had used the 

d i s p u t e d p a r c e l as p a s t u r e l a n d . He t e s t i f i e d t h a t Mrs. Cagle 

and he d i d not l i v e on the Cagle p a r c e l but t h a t they l e a s e d 

i t t o Cory Robinson. Mr. Cagle s t a t e d t h a t Robinson uses the 
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Cagle p a r c e l and the d i s p u t e d p a r c e l t o p a s t u r e h i s cows and 

t h a t Robinson had l e a s e d the Cagle p a r c e l f o r the l a s t 40 t o 

45 y e a r s . Mr. Cagle t e s t i f i e d t h a t Robinson had m a i n t a i n e d 

the fence t h a t b o r d e r e d the d i s p u t e d p a r c e l . 

Mr. Cagle t e s t i f i e d t h a t Mrs. Cagle's f a m i l y , and now 

Mrs. Cagle and he, had c l a i m e d t o own the d i s p u t e d p a r c e l and 

t h a t Mrs. Cagle and he had h e l d themselves out t o the 

community as the owners of the d i s p u t e d p a r c e l . He t e s t i f i e d 

t h a t no one o t h e r t h a n h i s w i f e , h i s w i f e ' s f a m i l y , and him 

had c l a i m e d t o own the d i s p u t e d p a r c e l . 

Mr. Cagle t e s t i f i e d t h a t Mrs. Cagle and he take t h e i r 

g r a n d c h i l d r e n t o the Cagle p a r c e l t o f e e d h o r s e s , t o f i s h , t o 

ga t h e r pecans and f r u i t , and t o shoot guns. He s t a t e d t h a t 

they d i d not do any of those a c t i v i t i e s on the d i s p u t e d 

p a r c e l . He s t a t e d t h a t the d i s p u t e d p a r c e l i s used o n l y f o r 

g r a z i n g Robinson's cows. The C a g l e s ' a t t o r n e y s t i p u l a t e d t h a t 

the Cagles had not p a i d the p r o p e r t y t a x e s on the d i s p u t e d 

p a r c e l and t h a t the Hammonds had p a i d those t a x e s . 

Mr. Cagle t e s t i f i e d t h a t he contended t h a t the p o r t i o n of 

the fence l i n e b o r d e r i n g the d i s p u t e d p a r c e l c o n s t i t u t e d the 

boundary between the Cagle p a r c e l and the Hammond p a r c e l , but 
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he a d m i t t e d t h a t he d i d not c o n s i d e r the fence t o c o n s t i t u t e 

the b o r d e r between those p a r c e l s when i t c r o s s e d the boundary 

between the p a r c e l s and e n t e r e d the C a g l e p a r c e l . 

Cory Robinson t e s t i f i e d t h a t he had l e a s e d the p a s t u r e on 

the C a g l e p a r c e l f o r the l a s t 40 t o 45 y e a r s . He t e s t i f i e d 

t h a t he had m a i n t a i n e d the fence on the e a s t e r n boundary of 

the d i s p u t e d p a r c e l . He t e s t i f i e d t h a t the fence was i n p l a c e 

b e f o r e he began l e a s i n g the p a s t u r e . He t e s t i f i e d t h a t , f o r 

the l a s t 40 t o 45 y e a r s , he has p a s t u r e d cows on the p o r t i o n 

of the C a g l e p a r c e l t h a t he l e a s e d , as w e l l as on the d i s p u t e d 

p a r c e l . He t e s t i f i e d t h a t he had never been t o l d t o keep h i s 

cows o f f of the d i s p u t e d p a r c e l . He s t a t e d t h a t he checks on 

h i s cows a t l e a s t t h r e e times d a i l y . He s t a t e d t h a t i n a l l 

the time he has been l e a s i n g the p a s t u r e no one has t o l d him 

t h a t he had t o remove h i s cows from the d i s p u t e d p a r c e l 

because i t b e l o n g e d t o someone o t h e r than Mrs. C a g l e ' s f a m i l y 

and the C a g l e s . 

Shaun C a g l e , the son of Mr. and Mrs. C a g l e , t e s t i f i e d 

t h a t he was 39 y e a rs o l d and t h a t he had never known anyone, 

o t h e r than h i s f a t h e r , h i s mother, and h i s mother's f a m i l y , t o 

have used the d i s p u t e d p a r c e l . 
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R i c h a r d B i s g a r d , a l i c e n c e d s u r v e y o r , t e s t i f i e d t h a t he 

had s u r v e y e d the d i s p u t e d p a r c e l . A copy of h i s s u r v e y was 

a d m i t t e d i n t o e v i d e n c e . B i s g a r d t e s t i f i e d t h a t the d i s p u t e d 

p a r c e l was p a r t of the p r o p e r t y d e s c r i b e d i n the Hammonds' 

deed t o the Hammond p a r c e l . 

Hutch Hammond t e s t i f i e d t h a t h i s w i f e and he had 

purchased the Hammond p a r c e l a t an e s t a t e a u c t i o n i n 2004. He 

s t a t e d t h a t he was t o l d a t the time he purchased the p a r c e l 

t h a t the owner of the p a r c e l had not g i v e n anyone p e r m i s s i o n 

t o put up the fence t h a t c r o s s e d the Hammond p a r c e l . He 

t e s t i f i e d t h a t he was a l s o t o l d t h a t e v e r y time a s u r v e y o r 

attempted t o p l a c e a s t a k e t o show the l o c a t i o n of the 

sou t h w e s t e r n c o r n e r of the Hammond p a r c e l , the s t a k e was 

p u l l e d up. Mr. Hammond t e s t i f i e d t h a t , when he purchased the 

Hammond p a r c e l , he had h i s l a w y e r w r i t e a l e t t e r t o the C a g l e s 

n o t i f y i n g them of h i s purchase of the Hammond p a r c e l and 

r e q u e s t i n g t h a t t h e y remove the fe n c e . 

On November 10, 2009, the t r i a l c o u r t e n t e r e d a judgment 

i n which i t c o n c l u d e d t h a t the C a g l e s had f a i l e d t o prove the 

element of h o s t i l i t y n e c e s s a r y t o sup p o r t t h e i r c l a i m of 

adverse p o s s e s s i o n of the d i s p u t e d p a r c e l because t h e y had 
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" b e l i e v e d the [ d i s p u t e d p a r c e l ] t o be t h e i r s and no one ever 

t o l d them o t h e r w i s e . " The t r i a l c o u r t a l s o h e l d t h a t the 

C a g l e s ' use o f the l a n d "was m i n i m a l l y i n v a s i v e " and o r d e r e d 

the C a g l e s t o remove the f e n c e from the Hammond p a r c e l . The 

C a g l e s appealed the t r i a l c o u r t ' s judgment t o the supreme 

c o u r t , which t r a n s f e r r e d the appeal t o t h i s c o u r t p u r s u a n t t o 

§ 12-2-7(6), A l a . Code 1975. 

" I t i s w e l l e s t a b l i s h e d t h a t when a t r i a l c o u r t , 
a f t e r ore t e n u s p r o c e e d i n g s , e n t e r s a judgment 
s e t t i n g a boundary l i n e between co t e r m i n o u s 
landowners, t h a t judgment i s presumed c o r r e c t i f i t 
i s s u p p o r t e d by c r e d i b l e e v i d e n c e . V a l e n t i n e v.  
I r e l a n d , 580 So. 2d 581 ( A l a . 1991). F u r t h e r , the 
presumption of c o r r e c t n e s s t h a t a t t a c h e s t o the 
f i n d i n g s of f a c t made by the t r i a l c o u r t when i t 
hears ore tenus t e s t i m o n y i s p a r t i c u l a r l y s t r o n g i n 
a d v e r s e - p o s s e s s i o n cases. L i l l y v. Palmer, 495 So. 
2d 522 ( A l a . 1986). In an a d v e r s e - p o s s e s s i o n case, 
the p a r t y a s s e r t i n g a c l a i m t o the p r o p e r t y through 
adverse p o s s e s s i o n must show by c l e a r and c o n v i n c i n g 
e v i d e n c e t h a t t h e r e was ' a c t u a l , h o s t i l e , open, 
n o t o r i o u s , e x c l u s i v e , and c o n t i n u o u s ' p o s s e s s i o n f o r 
the s t a t u t o r y p e r i o d . Grooms v. M i t c h e l l , 426 So. 
2d 820, 822 ( A l a . 1983). 

"Alabama r e c o g n i z e s two types of adverse 
p o s s e s s i o n : (1) s t a t u t o r y adverse p o s s e s s i o n 
p u r s u a n t t o § 6-5-200, A l a . Code 1975, and (2) 
adverse p o s s e s s i o n by p r e s c r i p t i o n . Sparks v. Byrd, 
562 So. 2d 211 ( A l a . 1990). S p e c i f i c a l l y , 

"'"Adverse p o s s e s s i o n by p r e s c r i p t i o n 
r e q u i r e s a c t u a l , e x c l u s i v e , open, n o t o r i o u s 
and h o s t i l e p o s s e s s i o n under a c l a i m of 
r i g h t f o r a p e r i o d of twenty y e a r s . See, 
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F i t t s v. A l e x a n d e r , 277 A l a . 372, 170 So. 
/ I n C \ OA , 4--,-, 4- ^ -.^ , T 2d 808 (1965). S t a t u t o r y adverse 

p o s s e s s i o n r e q u i r e s the same elements, but 
the s t a t u t e p r o v i d e s f u r t h e r t h a t i f the 
adverse p o s s e s s o r h o l d s under c o l o r of 
t i t l e , has p a i d t a x e s f o r t e n y e a r s , or 
d e r i v e s h i s t i t l e by descent c a s t or d e v i s e 
from a p o s s e s s o r , he may a c q u i r e t i t l e i n 
te n y e a r s , as opposed t o the twenty years 
r e q u i r e d f o r adverse p o s s e s s i o n by 
p r e s c r i p t i o n . Code 1975, § 6-5-200. See, 
Long v. Ladd, 273 A l a . 410, 142 So. 2d 660 
(1962)."' 

"562 So. 2d a t 214 ( q u o t i n g K e r l i n v. Tensaw Land &  
Timber Co., 390 So. 2d 616, 618 ( A l a . 1980) 
(emphasis o m i t t e d ) ) . F u r t h e r , our Supreme Court has 
c o n s i s t e n t l y h e l d t h a t boundary d i s p u t e s between 
coterminous landowners are h y b r i d t y pes of adverse 
p o s s e s s i o n s u b j e c t t o a unique s e t of re q u i r e m e n t s 
and a p e r i o d of adverse p o s s e s s i o n of o n l y 10 y e a r s , 
even i f none of the t h r e e a d d i t i o n a l elements 
d e s c r i b e d i n § 6-5-200 i s p r e s e n t . E.g., S a s h i n g e r  
v. Wynn, 571 So. 2d 1065 ( A l a . 1990); Johnson v.  
Brewington, 435 So. 2d 64 ( A l a . 1983)." 

Henderson v. Dunn, 871 So. 2d 807, 810 ( A l a . C i v . App. 2001) . 1 

1 C i t i n g M c C a l l i s t e r v. Jones, 432 So. 2d 489 ( A l a . 1983), 
the Hammonds argue t h a t , because the d i s p u t e d p a r c e l was so 
l a r g e , t h i s case i s not one of adverse p o s s e s s i o n i n r e l a t i o n 
t o a d i s p u t e d boundary l i n e , b u t , i n s t e a d , one t h a t i s 
governed by t r a d i t i o n a l a d v e r s e - p o s s e s s i o n law. Thus, t h e y 
argue, the Cagles were r e q u i r e d t o demonstrate t h a t t h e y 
a d v e r s e l y p o s s e s s e d the d i s p u t e d p a r c e l f o r a p e r i o d of 20 
years r a t h e r than 10 y e a r s . We do not r e s o l v e the q u e s t i o n of 
the a p p l i c a b l e p e r i o d f o r which the Cagles were r e q u i r e d t o 
demonstrate adverse p o s s e s s i o n of the d i s p u t e d p a r c e l because, 
based on the l e n g t h of time the Cagles and t h e i r p r e d e c e s s o r s 
c l a i m e d and used the d i s p u t e d p a r c e l , t h e r e i s no e v i d e n c e 
i n d i c a t i n g t h a t a d i f f e r e n t r e s u l t would o b t a i n depending on 
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The t r i a l c o u r t ' s judgment t h a t the Cagles had not proven 

t h e i r c l a i m of adverse p o s s e s s i o n of the d i s p u t e d p a r c e l 

r e s t e d on two f i n d i n g s of f a c t : (1) t h a t the Cagles had not 

proven t h a t t h e i r c l a i m t o the d i s p u t e d p a r c e l was h o s t i l e 

because " [ t ] h e y b e l i e v e d the l a n d t o be t h e i r s and no one ever 

t o l d them o t h e r w i s e " ; and (2) t h a t the C a g l e s ' use of the 

d i s p u t e d p a r c e l was " m i n i m a l l y i n v a s i v e . " On a p p e a l , the 

Cagles contend t h a t the t r i a l c o u r t ' s judgment i s not 

s u p p o r t e d by the e v i d e n c e . 

The u n d i s p u t e d f a c t s demonstrate t h a t , f o r the 40 t o 45 

years p r e c e d i n g the t r i a l i n t h i s m a t t e r , the Cagles and t h e i r 

p r e d e c e s s o r s i n i n t e r e s t owned the Cagle p a r c e l and l e a s e d a 

p a s t u r e l o c a t e d on i t t o Cory Robinson. The t e s t i m o n y 

demonstrated, w i t h o u t d i s p u t e , t h a t the p a s t u r e Robinson 

l e a s e d extended from the Cagle p r o p e r t y and i n c l u d e d the 

d i s p u t e d p a r c e l . The t e s t i m o n y l i k e w i s e demonstrated t h a t 

Robinson p a s t u r e d h i s cows on the whole p a s t u r e , b o t h the 

p o r t i o n on the Cagle p a r c e l and the p o r t i o n on the d i s p u t e d 

p a r c e l . Robinson t e s t i f i e d , and, a g a i n , i t was u n d i s p u t e d , 

whether the Cagles were r e q u i r e d t o demonstrate the elements 
of adverse p o s s e s s i o n f o r 10 years or f o r 20 y e a r s . 
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t h a t the fence f o r m i n g the e a s t e r n boundary of the p a s t u r e 

(and the e a s t e r n boundary of the d i s p u t e d p a r c e l ) had been i n 

p l a c e f o r the e n t i r e 40 t o 45 years t h a t he had l e a s e d the 

p a s t u r e and t h a t he m a i n t a i n e d t h a t f e n c e . No ev i d e n c e was 

p r e s e n t e d i n d i c a t i n g t h a t , a t any time b e f o r e the Hammonds 

bought the Hammond p a r c e l i n 2004, anyone had d i s p u t e d the 

C a g l e s ' and Mrs. Cagle's f a m i l y ' s ownership of the d i s p u t e d 

p a r c e l . To the c o n t r a r y , the t e s t i m o n y i n d i c a t e d , w i t h o u t 

c o n t r a d i c t i o n , t h a t the Cagles and t h e i r p r e d e c e s s o r s i n 

i n t e r e s t had c l a i m e d ownership of the d i s p u t e d p a r c e l and had 

h e l d themselves out as the owners of the d i s p u t e d p a r c e l . 

The t r i a l c o u r t ' s f i n d i n g t h a t the Cagles had not proven 

t h a t t h e i r c l a i m t o the d i s p u t e d p a r c e l was h o s t i l e i s not 

su p p o r t e d by the e v i d e n c e . " ' " P o s s e s s i o n i s h o s t i l e when the 

p o s s e s s o r h o l d s and c l a i m s p r o p e r t y as h i s own, whether by 

mis t a k e or w i l l f u l l y . Smith v. Brown, [282 A l a . 528, 213 So. 

2d 374 ( 1 9 6 8 ) ] . " ' S t r i c k l a n d v. Markos, 566 So. 2d 229, 233 

( A l a . 1990) ( q u o t i n g Reynolds v. R u t l a n d , 365 So. 2d 656, 658 

( A l a . 1 9 7 8 ) ) . " Bohanon v. Edwards, 970 So. 2d 777, 783-84 

( A l a . C i v . App. 2007). Moreover, " [ t ] h e presence of a fen c e , 

which i s an o u t s t a n d i n g symbol of p o s s e s s i o n , c o u p l e d w i t h 

10 



2090583 

normal a c t s of use i n a p p r o p r i a t i o n of the l a n d , s u f f i c i e n t l y 

s a t i s f i e s the r e q u i r e m e n t s of adverse p o s s e s s i o n . " Bearden v.  

E l l i s o n , 560 So. 2d 1042, 1045 ( A l a . 1990). The e v i d e n c e 

demonstrates, w i t h o u t d i s p u t e , t h a t the C a gles and t h e i r 

p r e d e c e s s o r s i n i n t e r e s t had c l a i m e d the d i s p u t e d p a r c e l as 

t h e i r own, t h a t t h e y had h e l d themselves out as the owners of 

the d i s p u t e d p a r c e l , and t h a t t h e i r t e n a n t had t r e a t e d the 

p a s t u r e composing the d i s p u t e d p a r c e l as p a r t of the p r o p e r t y 

he was l e a s i n g from the C a gles and t h e i r p r e d e c e s s o r s i n 

i n t e r e s t . Thus, the u n d i s p u t e d e v i d e n c e demonstrates t h a t the 

C a g l e s ' c l a i m t o the d i s p u t e d p a r c e l was, i n f a c t , h o s t i l e . 

The t r i a l c o u r t ' s c o n c l u s i o n t h a t the C a g l e s ' c l a i m t o 

the d i s p u t e d p a r c e l was not h o s t i l e because they b e l i e v e d the 

d i s p u t e d p a r c e l t o be t h e i r s and no one had ever t o l d them 

o t h e r w i s e i s i n c o r r e c t as a m a t ter of law. As t h i s c o u r t has 

w r i t t e n : 

" ' I f a coterminous landowner h o l d s a c t u a l p o s s e s s i o n 
of a d i s p u t e d s t r i p under c l a i m of r i g h t , openly and 
e x c l u s i v e l y f o r a c o n t i n u o u s p e r i o d of 10 y e a r s , 
b e l i e v i n g t h a t he i s h o l d i n g t o the t r u e l i n e , he 
w i l l a c q u i r e t i t l e t o t h a t l i n e , even though the  
b e l i e f as t o the c o r r e c t l o c a t i o n of the l i n e  
o r i g i n a t e d i n a m i s t a k e . ' Scarbrough v. Smith, 445 
So. 2d 553, 556 ( A l a . 1984) (emphasis added). 
'[O]ne does not have t o be a w i l l f u l l a n d g r a b b e r or  
d i s h o n e s t i n o r d e r t o a c q u i r e t i t l e by adverse 

11 
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p o s s e s s i o n . ' S y l v e s t v. Stowers, 276 A l a . 695, 699, 
166 So. 2d 423, 427 (1964). " 

Wadkins v. M e l t o n , 852 So. 2d 760, 767-68 ( A l a . C i v . App. 

2002) (second emphasis added). See a l s o Sims v. V a n d i v e r , 504 

So. 2d 250, 252 ( A l a . 1987) ("It i s not n e c e s s a r y t h a t a 

coterminous landowner be c o r r e c t i n h i s b e l i e f as t o the t r u e 

boundary l i n e i n o r d e r t o p ossess the r e q u i s i t e i n t e n t t o 

a d v e r s e l y o b t a i n t i t l e t o r e a l p r o p e r t y . " ) . 

The t r i a l c o u r t ' s f i n d i n g t h a t the C a g l e s ' use of the 

d i s p u t e d p a r c e l had been " m i n i m a l l y i n v a s i v e " a l s o does not 

s u p p o r t i t s judgment i n f a v o r of the Hammonds. We f i r s t note 

t h a t " ' [ t ] h e a c t s of a t e n a n t i n u r e t o the b e n e f i t of h i s 

l a n d l o r d where the l a n d l o r d i s an adverse p o s s e s s o r . ' " 

Wadkins, 852 So. 2d a t 766 ( q u o t i n g K e r l i n v. Tensaw Land &  

Timber Co., 390 So. 2d 616, 619 ( A l a . 1980)). Thus, Cory 

Robinson's p a s t u r i n g of h i s cows on the d i s p u t e d p a r c e l , as 

w e l l as h i s maintenance of the fence on the boundary of the 

d i s p u t e d p a r c e l , c o n s t i t u t e d the a c t i o n s of the persons from 

whom he was l e a s i n g the p a s t u r e , i . e . , the C a gles and t h e i r 

p r e d e c e s s o r s i n i n t e r e s t . 

Mr. Cagle and Robinson b o t h t e s t i f i e d t h a t , f o r the 40 t o 

45 y e a r s p r e c e d i n g the t r i a l , Robinson had p a s t u r e d h i s cows 
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on the p a s t u r e t h a t extended from the Cagle p a r c e l and made up 

the d i s p u t e d p a r c e l . L i k e w i s e , the t e s t i m o n y i n d i c a t e d t h a t 

Robinson had m a i n t a i n e d the fence on the e a s t e r n boundary of 

the d i s p u t e d p a r c e l f o r the purpose of keep i n g h i s cows i n the 

p a s t u r e . "'"An adverse p o s s e s s o r need o n l y use the l a n d ' i n 

a manner c o n s i s t e n t w i t h i t s n a t u r e and c h a r a c t e r - - b y such 

a c t s as would o r d i n a r i l y be performed by the t r u e owners of 

such l a n d i n such c o n d i t i o n . ' " ' " Bearden, 560 So. 2d a t 

1044-45 ( q u o t i n g Daugherty v. M i l l e r , 549 So. 2d 65, 67 ( A l a . 

1989), q u o t i n g i n t u r n Drennen Land & Timber Co. v. A n g e l l , 

475 So. 2d 1166, 1172 ( A l a . 1985), q u o t i n g i n t u r n Hand v.  

S t a n a r d , 392 So. 2d 1157, 1160 ( A l a . 1980)). Here, Robinson's 

use of the d i s p u t e d p a r c e l , t o p a s t u r e h i s cows, was 

c o n s i s t e n t w i t h the n a t u r e and c h a r a c t e r of the d i s p u t e d 

p a r c e l , a p a s t u r e . The e v i d e n c e s i m p l y does not s u p p o r t the 

t r i a l c o u r t ' s c o n c l u s i o n t h a t Robinson's use of the p a s t u r e 

f o r the 40 t o 45 years p r e c e d i n g the t r i a l was " m i n i m a l l y 

i n v a s i v e " ; i n s t e a d , h i s use of the d i s p u t e d p a r c e l was i n 

k e e p i n g w i t h the n a t u r e and c h a r a c t e r of the d i s p u t e d p a r c e l . 

See McKinney v. Y i e l d i n g , 426 So. 2d 423, 425 ( A l a . 1983) 

("Further, the use of the l a n d i n q u e s t i o n f o r p a s t u r e would 
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c o n s t i t u t e a c t u a l p o s s e s s i o n , s i n c e the adverse c l a i m a n t would 

be p u t t i n g the l a n d 'to such use as i t i s r e a s o n a b l y 

adapted.'" ( q u o t i n g K u b i s z y n v. B r a d l e y , 292 A l a . 570, 575, 

298 So. 2d 9, 13 ( 1 9 7 4 ) ) ) . C f ^ Bearden, 560 So. 2d a t 1045 

("The maintenance of a house, the c u l t i v a t i o n of l a n d and 

gardens, the p a s t u r i n g of a n i m a l s , and the mowing of f i e l d s 

are normal a c t s of use and s e r v e as s u f f i c i e n t p o s s e s s o r y a c t s 

t o meet the r e q u i r e m e n t s of adverse p o s s e s s i o n under the f a c t s 

a t i s s u e i n t h i s c a s e . " ) . 

The d i s s e n t argues t h a t the t r i a l c o u r t ' s judgment can be 

a f f i r m e d on the b a s i s t h a t the C a g l e s ' a d v e r s e - p o s s e s s i o n 

c l a i m f a i l s as a m a t ter of law because t h e r e i s no e v i d e n c e 

i n d i c a t i n g t h a t t h e y or t h e i r p r e d e c e s s o r s i n i n t e r e s t 

p o s s e s s e d the d i s p u t e d p a r c e l i n a manner t h a t was open and 

n o t o r i o u s . We d i s a g r e e . 

Our supreme c o u r t has w r i t t e n t h a t 

" [ o ] p e n and n o t o r i o u s p o s s e s s i o n a r e e s s e n t i a l 
e l e m e n t s o f a d v e r s e p o s s e s s i o n , b e c a u s e t h e 
l a n d o w n e r i s t h e r e b y a f f o r d e d n o t i c e o f t h e a d v e r s e 
c l a i m a g a i n s t h i s l a n d . T h us, t o s a t i s f y t h e s e two 
e l e m e n t s , t h e c l a i m a n t must p r o v i d e e v i d e n c e t e n d i n g 
t o show t h a t h i s a c t s o f d o m i n i o n and c o n t r o l o v e r 
t h e p r o p e r t y were o f s u c h c h a r a c t e r and d i s t i n c t i o n 
as w o u l d r e a s o n a b l y n o t i f y t h e l a n d o w n e r t h a t an 
a d v e r s e c l a i m i s b e i n g a s s e r t e d a g a i n s t h i s l a n d . " 
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S t r i c k l a n d v. M a r k o s , 566 So. 2d 229, 232 ( A l a . 1 9 9 0 ) . I n 

S p a r k s v. B y r d , 562 So. 2d 211, 215 ( A l a . 1 9 9 0 ) , t h e c o u r t 

w r o t e : " E v i d e n c e e s t a b l i s h i n g a c t u a l p o s s e s s i o n w i l l a l s o be 

s u f f i c i e n t t o e s t a b l i s h 'open and n o t o r i o u s p o s s e s s i o n . ' " 

F u r t h e r m o r e , " [ o ] p e n n e s s , n o t o r i e t y , and e x c l u s i v e n e s s a r e 

shown by t h e d o i n g o f a c t s t h a t c o u l d c o m p o r t w i t h o w n e r s h i p , 

i . e . , s u c h a c t s as w o u l d n o r m a l l y be p e r f o r m e d by t h e owner i n 

u s i n g h i s l a n d t o t h e e x c l u s i o n o f o t h e r s . " G o n z a l e z v.  

Naman, 678 So. 2d 1152, 1155 ( A l a . C i v . App. 1 9 9 6 ) . F i n a l l y , 

" ' p o s s e s s i o n , t o be a d v e r s e , need n o t be so open, c o n t i n u o u s , 

and n o t o r i o u s as n e c e s s a r i l y t o be seen and known by t h e owner 

i f he s h o u l d c a s u a l l y go upon t h e l a n d . ' " C l a n a h a n v. Morgan, 

268 A l a . 71, 80, 105 So. 2d 429, 437 (1958) ( q u o t i n g Goodson  

v. B r o t h e r s , 111 A l a . 589, 596-97, 20 So. 443, 445 ( 1 8 9 6 ) ) . 

The d i s s e n t c o n t e n d s t h a t t h e e x i s t e n c e o f t h e f e n c e 

b o r d e r i n g t h e d i s p u t e d p a r c e l does n o t , i n and o f i t s e l f , 

s u p p l y t h e r e q u i s i t e d e m o n s t r a t i o n t h a t t h e C a g l e s and t h e i r 

p r e d e c e s s o r s i n i n t e r e s t p o s s e s s e d t h e d i s p u t e d p a r c e l i n an 

open and n o t o r i o u s manner. To t h a t a s s e r t i o n we r e s p o n d , 

s i m p l y , t h a t we a g r e e . The f e n c e , by i t s e l f , does n o t show 

open and n o t o r i o u s p o s s e s s i o n o f t h e d i s p u t e d p a r c e l . What 
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d o e s , i n o u r v i e w , show open and n o t o r i o u s p o s s e s s i o n o f t h e 

d i s p u t e d p a r c e l by t h e C a g l e s and t h e i r p r e d e c e s s o r s i n 

i n t e r e s t , i s t h e i r use o f t h e d i s p u t e d p a r c e l i n a manner t h a t 

d e m o n s t r a t e s t h e i r a c t u a l p o s s e s s i o n o f t h e d i s p u t e d p a r c e l 

and t h e i r " d o i n g o f a c t s [on t h e d i s p u t e d p a r c e l ] t h a t c o u l d 

c o m port w i t h o w n e r s h i p , i . e . , s u c h a c t s as w o u l d n o r m a l l y be 

p e r f o r m e d by t h e owner i n u s i n g h i s l a n d t o t h e e x c l u s i o n o f 

o t h e r s . " G o n z a l e s , 678 So. 2d a t 1155. 

Mr. C a g l e t e s t i f i e d a t t r i a l t h a t e v e r y o n e i n t h e 

community knew t h a t t h e C a g l e s and t h e i r p r e d e c e s s o r s i n 

i n t e r e s t c l a i m e d t h e d i s p u t e d p a r c e l as t h e i r own. F u r t h e r 

t e s t i m o n y d e m o n s t r a t e d t h a t t h e d i s p u t e d p a r c e l i s composed o f 

a p a s t u r e t h a t e x t e n d s o n t o t h e C a g l e p a r c e l and t h a t t h e r e i s 

no p h y s i c a l d i v i d i n g l i n e i n t h e m i d d l e o f t h e p a s t u r e t h a t 

marks t h e a c t u a l b o u n d a r y l i n e b e t w e e n t h e C a g l e p r o p e r t y and 

t h e d i s p u t e d p a r c e l . The t e s t i m o n y i s u n d i s p u t e d t h a t , f o r 

t h e l a s t 40 t o 45 y e a r s , R o b i n s o n , t h e t e n a n t o f t h e C a g l e s 

and t h e i r p r e d e c e s s o r s i n i n t e r e s t , has p a s t u r e d h i s cows on 

t h e p a s t u r e and m a i n t a i n e d t h e f e n c e b o r d e r i n g t h e p a s t u r e . 

I n o u r v i e w , t h i s i s e v i d e n c e o f open and n o t o r i o u s p o s s e s s i o n 
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o f t h e e n t i r e p a s t u r e , i n c l u d i n g t h a t p o r t i o n o f t h e p a s t u r e 

c o m p o s i n g t h e d i s p u t e d p a r c e l . 

The d i s s e n t a r g u e s t h a t R o b i n s o n d i d n o t t e s t i f y as t o 

how o f t e n h i s cows g r a z e d on t h e d i s p u t e d p a r c e l . We do n o t 

b e l i e v e s u c h t e s t i m o n y i s n e c e s s a r y i n t h i s c a s e . Common 

s e n s e l e a d s t o t h e u n d e n i a b l e c o n c l u s i o n t h a t i f cows a r e 

p l a c e d i n a p a s t u r e b o r d e r e d by a f e n c e , t h e y w i l l g r a z e o v e r 

t h e e n t i r e p a s t u r e , up t o t h e f e n c e , e s p e c i a l l y when g i v e n 45 

y e a r s t o do s o . M o r e o v e r , any p e r s o n v i e w i n g t h e p a s t u r e 

w o u l d have t o c o n c l u d e t h a t , even i f , a t t h e t i m e he o r she 

was v i e w i n g t h e p a s t u r e , t h e cows were n o t on t h e d i s p u t e d 

p a r c e l , R o b i n s o n was a l l o w i n g h i s cows t o g r a z e on t h e e n t i r e 

p a s t u r e , i n c l u d i n g t h a t p o r t i o n c o m p o s i n g t h e d i s p u t e d p a r c e l . 

T h i s , i n o u r v i e w , i s s u f f i c i e n t e v i d e n c e t h a t R o b i n s o n ' s 

c l a i m t o t h e e n t i r e p a s t u r e , and, as a r e s u l t , t h e C a g l e ' s 

c l a i m t o t h e e n t i r e p a s t u r e , was open and n o t o r i o u s . 

Based on the f o r e g o i n g , we conclude t h a t the t r i a l 

c o u r t ' s judgment was based on f i n d i n g s of f a c t t h a t were not 

su p p o r t e d by the ev i d e n c e of r e c o r d . 2 As a r e s u l t , we r e v e r s e 

2 I n t h e i r a p p e l l a t e b r i e f , t h e Hammonds c o n t e n d t h a t t h e 
C a g l e s f a i l e d t o p r o v e t h a t t h e i r use o f t h e d i s p u t e d p a r c e l 
was open, n o t o r i o u s , and e x c l u s i v e , w h i c h a r e a d d i t i o n a l 
e l e m e n t s n e c e s s a r y t o d e m o n s t r a t e a d v e r s e p o s s e s s i o n . As 
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the judgment and remand the cause t o the t r i a l c o u r t f o r the 

e n t r y of a new judgment c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

P i t t m a n , Thomas, and Moore, J J . , concur. 

Bryan, J . , d i s s e n t s , w i t h w r i t i n g . 

d i s c u s s e d a b ove, t h e d i s s e n t c o n t e n d s t h a t , as a m a t t e r o f 
l a w , t h e e v i d e n c e d e m o n s t r a t e s t h a t t h e C a g l e s ' use o f t h e 
d i s p u t e d p a r c e l was n o t open and n o t o r i o u s . We r e j e c t t h a t 
c o n t e n t i o n b e c a u s e we f i n d t h a t t h e r e c o r d p r o v i d e s s u f f i c i e n t 
e v i d e n c e o f open and n o t o r i o u s p o s s e s s i o n by t h e C a g l e s and 
t h e i r p r e d e c e s s o r s i n i n t e r e s t . 

A l t h o u g h we r e j e c t t h e p r o p o s i t i o n t h a t t h e C a g l e s ' use 
o f t h e d i s p u t e d p a r c e l was n o t , as a m a t t e r o f l a w , open and 
n o t o r i o u s , we do n o t d e c i d e a t t h i s t i m e w h e t h e r t h e r e i s 
e v i d e n c e f r o m w h i c h t h e t r i a l c o u r t c o u l d c o n c l u d e , as a  
f a c t u a l m a t t e r , t h a t t h e C a g l e s ' use o f t h e p r o p e r t y was n o t 
open and n o t o r i o u s . I n i t s f i n a l j u d g m e n t , t h e t r i a l c o u r t 
made f i n d i n g s o f f a c t , b u t i t l i m i t e d t h o s e f i n d i n g s t o i t s 
c o n c l u s i o n t h a t t h e C a g l e s had n o t d e m o n s t r a t e d t h a t t h e i r 
p o s s e s s i o n o f t h e d i s p u t e d p a r c e l was h o s t i l e ; t h e t r i a l c o u r t 
d i d n o t make any f i n d i n g s w i t h r e g a r d t o t h e o t h e r e l e m e n t s o f 
a d v e r s e p o s s e s s i o n . A l t h o u g h we can assume f i n d i n g s o f f a c t 
i n s u p p o r t o f t h e t r i a l c o u r t ' s j u d g m e n t when t h e t r i a l c o u r t 
makes no f i n d i n g s o f f a c t , see Lemon v. G o l f T e r r a c e Owners  
A s s ' n , 611 So. 2d 263, 265 ( A l a . 1 9 9 2 ) , i n t h e p r e s e n t c a s e , 
t h e t r i a l c o u r t made s p e c i f i c f i n d i n g s o f f a c t . B e c a u s e we 
t h e r e f o r e c a n n o t assume f i n d i n g s o f f a c t w i t h r e g a r d t o t h e 
a d d i t i o n a l e l e m e n t s o f a d v e r s e p o s s e s s i o n t h a t t h e t r i a l c o u r t 
d i d n o t a d d r e s s , t h e r e i s n o t h i n g f o r t h i s c o u r t t o r e v i e w 
w i t h r e g a r d t o t h o s e a d d i t i o n a l e l e m e n t s . Thus, we w i l l l e a v e 
i t t o t h e t r i a l c o u r t , on remand, t o a d d r e s s t h o s e e l e m e n t s . 
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BRYAN, Judge, d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t . We can a f f i r m "the d e c i s i o n of 

the t r i a l c o u r t i f i t i s r i g h t f o r any reason, even one not 

p r e s e n t e d by a p a r t y or c o n s i d e r e d or c i t e d by the t r i a l judge 

Ex p a r t e W i g i n t o n , 743 So. 2d 1071, 1072-73 ( A l a . 1999). 

I n my o p i n i o n , the judgment of the t r i a l c o u r t i n the case now 

b e f o r e us i s due t o be a f f i r m e d on the ground t h a t the Cagles 

f a i l e d t o prove by c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e i r 

p o s s e s s i o n of the d i s p u t e d p a r c e l was open and n o t o r i o u s f o r 

the p e r i o d n e c e s s a r y t o s a t i s f y the r e q u i r e m e n t s of s t a t u t o r y 

adverse p o s s e s s i o n , adverse p o s s e s s i o n by p r e s c r i p t i o n , or the 

h y b r i d type of adverse p o s s e s s i o n a p p l i c a b l e t o coterminous 

landowners i n b o u n d a r y - l i n e d i s p u t e s . 

The u n d i s p u t e d e v i d e n c e e s t a b l i s h e d t h a t the Hammonds 

owned r e c o r d t i t l e t o the d i s p u t e d p a r c e l and t h a t the Cagles 

d i d not own r e c o r d t i t l e t o i t . T h e r e f o r e , i n o r d e r t o p r e v a i l 

i n t h i s a c t i o n , the Cagles bore the burden of p r o v i n g t h a t 

they owned the d i s p u t e d p a r c e l by v i r t u e of (1) s t a t u t o r y 

adverse p o s s e s s i o n , (2) adverse p o s s e s s i o n by p r e s c r i p t i o n , 

(3) the h y b r i d type of adverse p o s s e s s i o n a p p l i c a b l e t o 

coterminous landowners i n b o u n d a r y - l i n e d i s p u t e s , or (4) an 
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agreement t o move the common boundary l i n e from t he l i n e 

e v i d e n c e d by the deeds t o the e a s t e r n boundary of the d i s p u t e d 

p a r c e l p l u s p o s s e s s i o n of the d i s p u t e d p a r c e l by the Cagles or 

t h e i r p r e d e c e s s o r s i n t i t l e f o r 10 y e a r s . See K e r l i n v. Tensaw 

Land & Timber Co., 390 So. 2d 616, 618-19 ( A l a . 1980). In 

K e r l i n , the supreme c o u r t e x p l a i n e d : 

"In Alabama t h e r e are b a s i c a l l y two types of 
adverse p o s s e s s i o n , t h e s e two ty p e s b e i n g s t a t u t o r y 
adverse p o s s e s s i o n and adverse p o s s e s s i o n by 
p r e s c r i p t i o n . Adverse p o s s e s s i o n by p r e s c r i p t i o n 
r e q u i r e s a c t u a l , e x c l u s i v e , open, n o t o r i o u s and 
h o s t i l e p o s s e s s i o n under a c l a i m of r i g h t f o r a 
p e r i o d of twenty y e a r s . S t a t u t o r y adverse p o s s e s s i o n 
r e q u i r e s the same elements, but the s t a t u t e p r o v i d e s 
f u r t h e r t h a t i f the adverse p o s s e s s o r h o l d s under 
c o l o r of t i t l e , has p a i d t a x e s f o r t e n y e a r s , or 
d e r i v e s h i s t i t l e by descent c a s t or d e v i s e from a 
p o s s e s s o r , he may a c q u i r e t i t l e i n t e n y e a r s , as 
opposed t o the twenty years r e q u i r e d f o r adverse 
p o s s e s s i o n by p r e s c r i p t i o n . 

"Boundary d i s p u t e s are s u b j e c t t o a unique s e t 
of r e q u i r e m e n t s t h a t i s a h y b r i d of the elements of 
adverse p o s s e s s i o n by p r e s c r i p t i o n and s t a t u t o r y 
adverse p o s s e s s i o n . In the p a s t t h e r e has been some 
c o n f u s i o n i n t h i s a r e a , but the b a s i c r e q u i r e m e n t s 
are a s c e r t a i n a b l e from the a p p l i c a b l e case law. In 
a boundary d i s p u t e , the coterminous landowners may 
a l t e r the boundary l i n e between t h e i r t r a c t s of l a n d 
by agreement p l u s p o s s e s s i o n f o r t e n y e a r s , or by 
adverse p o s s e s s i o n f o r t e n y e a r s . The r u l e s 
g o v e r n i n g t h i s type of d i s p u t e a r e , i n a c t u a l i t y , a 
form of s t a t u t o r y adverse p o s s e s s i o n . " 

390 So. 2d a t 618-19 ( c i t a t i o n s o m i t t e d ) . 
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In the case now b e f o r e us, no evi d e n c e was i n t r o d u c e d 

e s t a b l i s h i n g the e x i s t e n c e of an agreement by the p a r t i e s or 

t h e i r p r e d e c e s s o r s i n t i t l e t o move the common boundary l i n e 

e v i d e n c e d by the deeds i n t h e i r c h a i n s of t i t l e . T h e r e f o r e , i n 

or d e r t o p r e v a i l , the Cag l e s had t o e s t a b l i s h the e s s e n t i a l 

elements of s t a t u t o r y adverse p o s s e s s i o n , adverse p o s s e s s i o n 

by p r e s c r i p t i o n , or the h y b r i d type of adverse p o s s e s s i o n 

a p p l i c a b l e i n b o u n d a r y - l i n e d i s p u t e s . See K e r l i n . P r o o f by 

c l e a r and c o n v i n c i n g e v i d e n c e of open and n o t o r i o u s p o s s e s s i o n 

f o r the p r e s c r i b e d p e r i o d i s e s s e n t i a l t o e s t a b l i s h a l l t h r e e 

types of adverse p o s s e s s i o n . See K e r l i n , 390 So. 2d a t 618 

("Adverse p o s s e s s i o n by p r e s c r i p t i o n r e q u i r e s a c t u a l , 

e x c l u s i v e , open, n o t o r i o u s and h o s t i l e p o s s e s s i o n under a 

c l a i m of r i g h t S t a t u t o r y adverse p o s s e s s i o n r e q u i r e s the 

same elements (emphasis added)); Cooper v. Cate, 591 So. 

2d 68, 70 ( A l a . 1991) ("It i s w e l l s e t t l e d t h a t a p a r t y 

c l a i m i n g t i t l e t o l a n d by adverse p o s s e s s i o n has a heavy  

burden and must p r e s e n t c l e a r and c o n v i n c i n g p r o o f of such  

p o s s e s s i o n . In cases i n v o l v i n g coterminous landowners, a p a r t y 

must show t h a t h i s p o s s e s s i o n of the l a n d i n d i s p u t e was 

a c t u a l , h o s t i l e , open, n o t o r i o u s , e x c l u s i v e , and c o n t i n u o u s 
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f o r a 10-year p e r i o d . We a l s o note t h a t the presumption i s i n 

f a v o r of the r e c o r d owner." ( c i t a t i o n s o m i t t e d ; emphasis 

added)); and Boren v. R o b e r t s , 423 So. 2d 208, 210 ( A l a . 1982) 

("Under the law of Alabama, a p e r s o n c l a i m i n g t i t l e by adverse 

p o s s e s s i o n a g a i n s t the h o l d e r of l e g a l t i t l e has the burden of 

p r o v i n g a c t u a l , c l e a r , d e f i n i t e , p o s i t i v e , n o t o r i o u s , open, 

c o n t i n u o u s , a d v e r s e , and e x c l u s i v e p o s s e s s i o n of a d e f i n i t e 

t r a c t of l a n d under a c l a i m of r i g h t f o r the time p r e s c r i b e d 

by law, and such p o s s e s s i o n must be shown by c l e a r and 

c o n v i n c i n g e v i d e n c e . " (emphasis added)). 

"Open and n o t o r i o u s p o s s e s s i o n are e s s e n t i a l 
elements of adverse p o s s e s s i o n , because the 
landowner i s t h e r e b y a f f o r d e d n o t i c e of the adverse 
c l a i m a g a i n s t h i s l a n d . Thus, t o s a t i s f y t h e s e two 
elements, the c l a i m a n t must p r o v i d e e v i d e n c e t e n d i n g  
t o show t h a t h i s a c t s of dominion and c o n t r o l over  
the p r o p e r t y were of such c h a r a c t e r and d i s t i n c t i o n  
as would r e a s o n a b l y n o t i f y the landowner t h a t an  
adverse c l a i m i s b e i n g a s s e r t e d a g a i n s t h i s l a n d . " 

S t r i c k l a n d v. Markos, 566 So. 2d 229, 232 ( A l a . 1990) 

(emphasis added). 

In the case now b e f o r e us, the e v i d e n c e i n d i c a t i n g t h a t 

the Cagles e x e r c i s e d p o s s e s s i o n of the d i s p u t e d p a r c e l 

c o n s i s t e d of e v i d e n c e e s t a b l i s h i n g (1) t h a t an o r i g i n a l w i r e 

fence ("the o r i g i n a l fence") had been s t r u n g i n the t r e e l i n e 
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a l o n g the e a s t e r n boundary of the d i s p u t e d p a r c e l sometime 

b e f o r e Cory Robinson, the C a g l e s ' t e n a n t , had begun l e a s i n g 

the p a r c e l now owned by the Cagles 40 t o 45 years b e f o r e 

t r i a l , (2) t h a t someone had t o r n down the o r i g i n a l fence t h r e e 

or f o u r years b e f o r e the t r i a l and Robinson had s u b s e q u e n t l y 

e r e c t e d a new w i r e fence ("the new fence") i n the same 

l o c a t i o n u s i n g s t e e l or i r o n fence p o s t s , and (3) t h a t 

Robinson's cows had g r a z e d on the d i s p u t e d p a r c e l d u r i n g the 

40 t o 45 y e a r s t h a t Robinson had l e a s e d the p a r c e l now owned 

by the C a g l e s . However, t h e r e was no ev i d e n c e i n d i c a t i n g who 

e r e c t e d the o r i g i n a l fence or why th e y e r e c t e d i t . Moreover, 

t h e r e was ev i d e n c e i n d i c a t i n g t h a t the o r i g i n a l fence had been 

s t r u n g u s i n g a l i n e of t r e e s i n s t e a d of fence p o s t s and t h a t 

no t r e e l i n e e x i s t e d a l o n g the common boundary l i n e e v i d e n c e d 

by the deeds i n the C a g l e s ' and the Hammonds' c h a i n s of t i t l e . 

In a d d i t i o n , Rabon Cagle t e s t i f i e d t h a t "a l o n g time ago," 

i . e . , when the o r i g i n a l fence was e r e c t e d , i t was customary t o 

use a t r e e l i n e t o s t r i n g fence w i r e i n s t e a d of e r e c t i n g fence 

p o s t s f o r t h a t purpose: 

"Q. P o i n t out where you are t a l k i n g about, the 
fe n c e . 
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"A. There i s b i g p i n e t r e e s , you know, 75 years o l d . 
And you can see on them b i g p i n e s t h a t the barbed 
w i r e i s about h a l f w a y i n the p i n e t r e e s . 

"Q. A l 1 r i g h t . 

"A. Long time ago, the y would j u s t go from t r e e t o  
t r e e . Then th e y got t o where th e y would s t a r t u s i n g  
p o s t s . 

"[The C a g l e s ' a t t o r n e y ] : W e ' l l mark these two 
photographs. We w i l l do t h i s one as #6. 

"Q. When you are t a l k i n g about the fence l i n e , are 
you t a l k i n g about t h i s l i n e t h a t runs t h i s way? 

"A. Yes, s i r . 

"Q. I show you what we have marked f o r 
i d e n t i f i c a t i o n as P l a i n t i f f s ' E x h i b i t #6. 

"A. Yes, s i r . 

"Q. I s t h a t one of those p i n e t r e e s ? 

"A. Yes, s i r . 

"Q. That p i c t u r e t r u l y and a c c u r a t e l y d e p i c t s the 
c o n d i t i o n of the fence i n the middle of t h a t t r e e ? 

"A. Yes, s i r . " 

(Emphasis added.) 

Thus, f o r a l l t h a t appears i n the r e c o r d , the o r i g i n a l 

fence c o u l d have been e r e c t e d by the Hammonds' p r e d e c e s s o r s i n 

t i t l e r a t h e r than the C a g l e s ' p r e d e c e s s o r s i n t i t l e ; the 

o r i g i n a l fence c o u l d have been e r e c t e d by the Hammonds' 
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p r e d e c e s s o r s i n t i t l e f o r some purpose o t h e r than marking the 

boundary l i n e between t h e i r p a r c e l and the p a r c e l now owned by 

the C a g l e s , i . e . , t o keep t h e i r l i v e s t o c k from wandering from 

t h e i r p a r c e l onto the p a r c e l now owned by the C a g l e s ; and the 

o r i g i n a l fence c o u l d have been e r e c t e d a l o n g the t r e e l i n e 

i n s t e a d of the boundary l i n e e s t a b l i s h e d by the deeds because 

(1) i t was not i n t e n d e d t o mark the boundary l i n e and (2) i t 

c o u l d be e r e c t e d a l o n g the t r e e l i n e w i t h o u t e r e c t i n g fence 

p o s t s . Because the Cagles d i d not negate those p o s s i b i l i t i e s , 

the e v i d e n c e r e g a r d i n g the e x i s t e n c e of the o r i g i n a l fence d i d 

not e s t a b l i s h t h a t the p o s s e s s i o n of the d i s p u t e d p a r c e l 

e x e r c i s e d by the Cagles and t h e i r p r e d e c e s s o r s i n t i t l e was of 

such a c h a r a c t e r as t o r e a s o n a b l y n o t i f y the Hammonds and 

t h e i r p r e d e c e s s o r s i n t i t l e t h a t the Cagles or t h e i r 

p r e d e c e s s o r s i n t i t l e were making an adverse c l a i m t o 

ownership of the d i s p u t e d p a r c e l . See S t r i c k l a n d , s u p r a . 

T h e r e f o r e , i t d i d not e s t a b l i s h t h a t the p o s s e s s i o n of the 

d i s p u t e d p a r c e l e x e r c i s e d by the Cagles and t h e i r p r e d e c e s s o r s 

i n t i t l e c o n s t i t u t e d open and n o t o r i o u s p o s s e s s i o n . I d . 

Robinson t e s t i f i e d t h a t he e r e c t e d the new fence u s i n g 

s t e e l or i r o n fence p o s t s a f t e r someone had t o r n down the 
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o r i g i n a l fence t h r e e or f o u r y e a rs b e f o r e the t r i a l . A l t h o u g h 

Robinson's e r e c t i o n of t h a t new fence c o u l d have e v i d e n c e d 

open and n o t o r i o u s use of the d i s p u t e d p a r c e l , the new fence 

had not been i n p l a c e f o r the p e r i o d n e c e s s a r y t o s a t i s f y the 

r e q u i r e m e n t s of s t a t u t o r y adverse p o s s e s s i o n , adverse 

p o s s e s s i o n by p r e s c r i p t i o n , or the h y b r i d type of adverse 

p o s s e s s i o n a p p l i c a b l e i n b o u n d a r y - l i n e d i s p u t e s . See K e r l i n , 

s u p r a . 

Robinson t e s t i f i e d t h a t h i s cows g r a z e d on the d i s p u t e d 

p a r c e l as w e l l as on the C a g l e s ' p a r c e l , but he d i d not 

t e s t i f y r e g a r d i n g how o f t e n they g r a z e d on the d i s p u t e d 

p a r c e l . For a l l t h a t appears i n the r e c o r d , the g r a z i n g on the 

d i s p u t e d p a r c e l c o u l d have o c c u r r e d o n l y once a year or once 

a decade. Without e v i d e n c e d e s c r i b i n g how o f t e n the g r a z i n g 

o c c u r r e d , the Cagles f a i l e d t o prove t h a t the g r a z i n g was of 

such a c h a r a c t e r as t o r e a s o n a b l y g i v e the Hammonds and t h e i r 

p r e d e c e s s o r s i n t i t l e n o t i c e t h a t the Cagles and t h e i r 

p r e d e c e s s o r s i n t i t l e were making an adverse c l a i m t o 

ownership of the d i s p u t e d p a r c e l . T h e r e f o r e , the e v i d e n c e 

r e g a r d i n g g r a z i n g d i d not e s t a b l i s h t h a t the C a g l e s ' 
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p o s s e s s i o n of the d i s p u t e d p a r c e l was open and n o t o r i o u s . See  

S t r i c k l a n d , s u p r a . 

A c c o r d i n g l y , I would a f f i r m the judgment of the t r i a l 

c o u r t on the ground t h a t the Cagles f a i l e d t o prove by c l e a r 

and c o n v i n c i n g e v i d e n c e t h a t t h e i r use of the d i s p u t e d p a r c e l 

was open and n o t o r i o u s f o r the p e r i o d n e c e s s a r y t o s a t i s f y the 

r e q u i r e m e n t s of s t a t u t o r y adverse p o s s e s s i o n , adverse 

p o s s e s s i o n by p r e s c r i p t i o n , or the h y b r i d type of adverse 

p o s s e s s i o n a p p l i c a b l e i n b o u n d a r y - l i n e d i s p u t e s . 
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