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THOMPSON, P r e s i d i n g Judge. 

Deanna M. H a r r i s ("the mother") appeals from a judgment 

e n t e r e d by the Montgomery C i r c u i t C ourt d i v o r c i n g her from 

P a r i s L. H a r r i s ("the f a t h e r " ) . F o r the reasons s t a t e d 

h e r e i n , we a f f i r m the judgment i n p a r t and r e v e r s e i t i n p a r t . 
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The f a t h e r and the mother were m a r r i e d on January 9, 

1999. Two c h i l d r e n ("the c h i l d r e n " ) were born of the 

m a r r i a g e . At the time of the t r i a l of t h i s a c t i o n , one of the 

c h i l d r e n was n i n e years o l d and the o t h e r c h i l d was t h r e e 

years o l d . The f a t h e r a l s o had a daughter from a r e l a t i o n s h i p 

p r e c e d i n g the p a r t i e s ' m a r r i a g e . At the time of the t r i a l , 

the f a t h e r ' s daughter was 13 years o l d . 

The p a r t i e s s e p a r a t e d i n May 2008. On December 10, 2008, 

the mother f i l e d an a c t i o n s e e k i n g a d i v o r c e from the f a t h e r . 

The f a t h e r , a c t i n g pro se, f i l e d an answer t o the mother's 

c o m p l a i n t and a c o u n t e r c l a i m f o r a d i v o r c e . Each p a r t y sought 

p r i m a r y p h y s i c a l c u s t o d y of the c h i l d r e n 

The t r i a l c o u r t h e l d a t r i a l of the a c t i o n on October 27, 

2009. At the t r i a l , the mother t e s t i f i e d t h a t , d u r i n g the 

m a r r i a g e , the p a r t i e s had r e s i d e d i n a house t h a t was t i t l e d 

i n her name and t h a t she had owned b e f o r e t h e y m a r r i e d . She 

t e s t i f i e d t h a t she was a s k i n g t h a t the t r i a l c o u r t award her 

the house. 

The mother t e s t i f i e d t h a t , d u r i n g the m a r r i a g e , she had 

a c r e d i t c a r d on which the f a t h e r had accumulated debt. She 

t e s t i f i e d t h a t , a l t h o u g h the f a t h e r was supposed t o pay the 

2 



2090555 

c r e d i t - c a r d b a l a n c e , he d i d not do so. She s t a t e d t h a t , a f t e r 

the p a r t i e s s e p a r a t e d , she p a i d o f f the b a l a n c e on the c r e d i t 

c a r d i n the amount of $1,600. The mother t e s t i f i e d t h a t , a t 

most, she charged $200 t o the c r e d i t c a r d . 

Documentary e v i d e n c e was s u b m i t t e d i n d i c a t i n g t h a t the 

mother earned a p p r o x i m a t e l y $35,000 a n n u a l l y . She t e s t i f i e d 

t h a t she worked the second s h i f t , which was from 3:00 p.m. t o 

11:30 p.m., but t h a t she had a p p l i e d t o work the f i r s t s h i f t , 

which was from 7:00 a.m. t o 3:30 p.m. 

The mother t e s t i f i e d t h a t , a t the time of t r i a l , the 

c h i l d r e n spent the n i g h t a t her house on Tuesdays, Thursdays, 

F r i d a y s , S a t u r d a y s , and Sundays and t h a t t h e y spent the n i g h t 

w i t h the f a t h e r on Mondays and Wednesdays. She s t a t e d t h a t 

the m a r i t a l r e s i d e n c e , i n which she c o n t i n u e d t o r e s i d e , had 

t h r e e bedrooms and t h a t each of the c h i l d r e n had h i s own 

bedroom i n the home. She s t a t e d t h a t the f a t h e r was l i v i n g i n 

a two-bedroom house w i t h h i s daughter and t h a t , when the 

c h i l d r e n s t a y e d t h e r e , the younger son s l e p t w i t h the f a t h e r 

i n the f a t h e r ' s bedroom and the o l d e r son s l e p t on a couch. 

The mother t e s t i f i e d t h a t she had been the p r i m a r y 

c a r e g i v e r of the p a r t i e s ' c h i l d r e n d u r i n g the m a r r i a g e . She 
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t e s t i f i e d t h a t , s i n c e the p a r t i e s s e p a r a t e d , the o n l y s u p p o r t 

the f a t h e r had p r o v i d e d f o r the c h i l d r e n was $350 worth of 

g r o c e r i e s , and she t e s t i f i e d t h a t he a l s o had p a i d f o r the 

c h i l d r e n ' s h a i r c u t s . She s t a t e d t h a t , when the p a r t i e s 

s e p a r a t e d , she had asked the f a t h e r t o g i v e her $250 per month 

f o r s u p p o r t of the c h i l d r e n but t h a t he had r e f u s e d t o do so. 

The mother t e s t i f i e d t h a t she p a i d $65 weekly f o r 

c h i l d c a r e f o r the t h r e e - y e a r - o l d c h i l d . I t was u n d i s p u t e d 

t h a t the mother p a i d $45 monthly f o r f a m i l y m e d i c a l i n s u r a n c e . 

She t e s t i f i e d t h a t the f a t h e r d i d not c o n t r i b u t e toward 

payment f o r those i t e m s . 

The mother t e s t i f i e d t h a t the f a t h e r was p r e s e n t l y 

employed by a s e c u r i t y company and t h a t she had h e l p e d him 

w i t h h i s j o b by p r i n t i n g f l y e r s f o r him. 

The mother t e s t i f i e d t h a t the p a r t i e s owned two v e h i c l e s , 

one t h a t she p r i m a r i l y had d r i v e n and one t h a t the f a t h e r 

p r i m a r i l y had d r i v e n . She t e s t i f i e d t h a t she wanted the c o u r t 

t o award one of the v e h i c l e s t o each of the p a r t i e s . She 

t e s t i f i e d t h a t she was not s e e k i n g a l i m o n y from the f a t h e r . 

The f a t h e r t e s t i f i e d t h a t he had accumulated debt of o n l y 

$700 on the c r e d i t c a r d about which the mother had t e s t i f i e d 
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and t h a t the mother had accumulated the remainder of the debt 

on the c r e d i t c a r d . He t e s t i f i e d t h a t he had p a i d o f f the 

debt he had accumulated on the c r e d i t c a r d . 

The f a t h e r t e s t i f i e d t h a t , from the time the p a r t i e s 

s e p a r a t e d i n May 2008 u n t i l the mother o b t a i n e d c o u n s e l i n 

December 2008, the c h i l d r e n spent almost e v e r y weeknight w i t h 

him and the weekends w i t h the mother. He s t a t e d t h a t the 

mother began t a k i n g the c h i l d r e n d u r i n g some weeknights a f t e r 

her lawyer had t o l d her t h a t she s h o u l d do so. The f a t h e r 

s t a t e d t h a t he had t o l d the mother t h a t t h e r e was no b a s i s f o r 

g i v i n g her c h i l d s u p p o r t because he had p h y s i c a l c u s t o d y of 

the c h i l d r e n 20 days out of each month. 

The f a t h e r t e s t i f i e d t h a t , throughout the p a r t i e s ' 

m a r r i a g e , he had p r o v i d e d most of the h e l p w i t h the c h i l d r e n ' s 

s c h o o l i n g , such as s c h o o l p r o j e c t s and homework, and t h a t he 

had t a u g h t the c h i l d r e n t o r e a d and t o w r i t e . He a l s o 

t e s t i f i e d t h a t he had performed the y a r d work, the c o o k i n g , 

and the l a u n d r y f o r the f a m i l y d u r i n g the p a r t i e s ' m a r r i a g e . 

The f a t h e r t e s t i f i e d t h a t he had been l a i d o f f from a j o b 

w i t h a d e l i v e r y company i n December 2008 and t h a t he had 

a c q u i r e d a new j o b w i t h the s e c u r i t y company i n J u l y 2009. 
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The f a t h e r s t a t e d t h a t he was r e c e i v i n g $225 i n 

unemployment compensation i n a d d i t i o n t o whatever compensation 

he r e c e i v e d from h i s j o b w i t h the s e c u r i t y company, which was 

e n t i r e l y commission-based. He s t a t e d t h a t he had an o f f e r t o 

work w i t h a p h a r m a c e u t i c a l company but t h a t he c o u l d not s t a r t 

t h a t j o b u n t i l he o b t a i n e d a l a r g e r v e h i c l e , which he p l a n n e d 

t o d o . 

A t the end of the t r i a l , the c o u r t s t a t e d t h a t " C h i l d -

S u p p o r t - O b l i g a t i o n Income S t a t e m e n t / A f f i d a v i t " forms (Forms 

CS-41) and a " C h i l d - S u p p o r t G u i d e l i n e s " form (Form CS-42) 

would be completed b e f o r e everyone l e f t t h a t d a y . However, 

c o p i e s of those forms do not appear i n the r e c o r d . 

On J a n u a r y 1 9 , 2010, the t r i a l c o u r t e n t e r e d a f i n a l 

judgment d i v o r c i n g the p a r t i e s . Among o t h e r t h i n g s , the t r i a l 

c o u r t awarded the p a r t i e s j o i n t l e g a l and p h y s i c a l c u s t o d y of 

the c h i l d r e n . The c o u r t c o n c l u d e d t h a t j o i n t c u s t o d y was 

"best a f t e r c a r e f u l c o n s i d e r a t i o n of the f a c t t h a t the mother 

works from 3:00-11:30 p.m. and as the f a t h e r has a c t i v e l y been 

engaged and i n v o l v e d i n r a i s i n g " the c h i l d r e n . The judgment 

p r o v i d e d t h a t the f a t h e r would have p h y s i c a l c u s t o d y of the 

c h i l d r e n d u r i n g the week and t h a t the mother would have 
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p h y s i c a l c u s t o d y of the c h i l d r e n from Saturday morning u n t i l 

Monday m o r n i n g . The f a t h e r was t o have cus t o d y of the 

c h i l d r e n d u r i n g a t l e a s t e v e r y f i f t h weekend. The judgment 

r e q u i r e d the mother t o pay the f a t h e r monthly c h i l d s u p p o r t i n 

the amount of $476 and t o m a i n t a i n h e a l t h i n s u r a n c e on the 

c h i l d r e n . The c o u r t o r d e r e d the p a r t i e s t o d i v i d e e v e n l y the 

$1,600 debt on the c r e d i t c a r d , w i t h the f a t h e r t o make e i g h t 

monthly payments of $100 t o the mother. The t r i a l c o u r t 

awarded the f a t h e r 25% of the e q u i t y i n the m a r i t a l r e s i d e n c e 

t h a t had a c c r u e d from the date of the p a r t i e s m a r r i a g e u n t i l 

t h e i r s e p a r a t i o n , w i t h the mother t o pay the f a t h e r an amount 

e q u i v a l e n t t o t h a t e q u i t y . The t r i a l c o u r t o r d e r e d t h a t the 

mother would remain the f e e - s i m p l e owner of the m a r i t a l 

r e s i d e n c e . The mother a p p e a l s . 

On a p p e a l , the mother a s s e r t s e r r o r w i t h r e g a r d t o the 

p r o p e r t y d i v i s i o n and the c h i l d - c u s t o d y p r o v i s i o n s of the 

d i v o r c e judgement. The s t a n d a r d by which t h i s c o u r t r e v i e w s 

a p r o p e r t y d i v i s i o n i n a d i v o r c e a c t i o n a f t e r a h e a r i n g a t 

which the t r i a l c o u r t r e c e i v e d ore tenus e v i d e n c e i s w e l l 

s e t t l e d : 

"When a t r i a l c o u r t r e c e i v e s ore tenus e v i d e n c e , 
i t s judgment based on t h a t e v i d e n c e i s e n t i t l e d t o 
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a presumption of c o r r e c t n e s s on appea l and w i l l not 
be r e v e r s e d absent a showing t h a t the t r i a l c o u r t 
exceeded i t s d i s c r e t i o n or t h a t the judgment i s so 
unsupported by the e v i d e n c e as t o be p l a i n l y and 
p a l p a b l y wrong. S c h o l l v. Parsons, 655 So. 2d 1060, 
1062 ( A l a . C i v . App. 1995). T h i s 'presumption of 
c o r r e c t n e s s i s based i n p a r t on the t r i a l c o u r t ' s 
unique a b i l i t y t o observe the p a r t i e s and the 
w i t n e s s e s and t o e v a l u a t e t h e i r c r e d i b i l i t y and 
demeanor.' L i t t l e t o n v. L i t t l e t o n , 741 So. 2d 1083, 
1085 ( A l a . C i v . App. 1999). T h i s c o u r t i s not 
p e r m i t t e d t o reweigh the e v i d e n c e on appea l and 
s u b s t i t u t e i t s judgment f o r t h a t of the t r i a l c o u r t . 
Somers v. McCoy, 777 So. 2d 141, 142 ( A l a . C i v . App. 
2000). 

" When the t r i a l c o u r t f a s h i o n s a p r o p e r t y 
d i v i s i o n f o l l o w i n g the p r e s e n t a t i o n of ore tenus 
e v i d e n c e , i t s judgment as t o t h a t e v i d e n c e i s 
presumed c o r r e c t on a p p e a l and w i l l not be r e v e r s e d 
absent a showing t h a t the t r i a l c o u r t exceeded i t s 
d i s c r e t i o n or t h a t i t s d e c i s i o n i s p l a i n l y and 
p a l p a b l y wrong. Robe r t s v. R o b e r t s , 802 So. 2d 230, 
235 ( A l a . C i v . App. 2001); P a r r i s h v. P a r r i s h , 617 
So. 2d 1036, 1038 ( A l a . C i v . App. 1993); and H a l l v. 
Mazzone, 486 So. 2d 408, 410 ( A l a . 1986)." 

Stone v. Stone, 26 So. 3d 1232, 1235-36 ( A l a . C i v . App. 2009) . 

A l s o w e l l s e t t l e d i s the s t a n d a r d by which t h i s c o u r t r e v i e w s 

a cu s t o d y d e t e r m i n a t i o n i n a d i v o r c e judgment e n t e r e d a f t e r an 

ore tenus h e a r i n g : "[O]ur r e v i e w of cus t o d y d e t e r m i n a t i o n s 

based on ore tenus e v i d e n c e i s q u i t e l i m i t e d ; the t r i a l 

c o u r t ' s c u s t o d y judgment i s presumed c o r r e c t and s h o u l d be 

r e v e r s e d o n l y i f the judgment i s p l a i n l y and p a l p a b l y wrong." 

Smith v. Smith, 887 So. 2d 257, 262 ( A l a . C i v . App. 2003) . 
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The mother contends t h a t the t r i a l c o u r t e r r e d i n 

awarding the p a r t i e s j o i n t c u s t o d y of the c h i l d r e n . She 

argues t h a t , i n her house, each c h i l d has h i s own bedroom, 

w h i l e , i n the f a t h e r ' s house, n e i t h e r c h i l d has a bedroom. 

I n s t e a d , when s t a y i n g w i t h the f a t h e r , one of the c h i l d r e n 

s l e e p s w i t h the f a t h e r w h i l e the o t h e r c h i l d s l e e p s on a s o f a . 

She a l s o argues t h a t the f a t h e r does not have a s u f f i c i e n t 

income t o p r o v i d e f o r the needs of the c h i l d r e n . She p o i n t s 

out t h a t the f a t h e r t e s t i f i e d t h a t she i s a good mother. 

In Graham v. Graham, 640 So. 2d 963, 964 ( A l a . C i v . App. 

1994), t h i s c o u r t w r o t e : 

"In an a c t i o n between p a r e n t s s e e k i n g an i n i t i a l 
award of custody, the p a r t i e s s t a n d on e q u a l f o o t i n g 
and no presumption i n u r e s t o e i t h e r p a r e n t . H a l l v. 
H a l l , 571 So. 2d 1176 ( A l a . C i v . App. 1990). The 
t r i a l c o u r t ' s o v e r r i d i n g c o n s i d e r a t i o n i s the 
c h i l d r e n ' s b e s t i n t e r e s t s and w e l f a r e . Santmier v.  
Santmier, 494 So. 2d 95 ( A l a . C i v . App. 1986) . The 
f a c t o r s t h a t e n t e r i n t o the c o u r t ' s c u s t o d y 
d e t e r m i n a t i o n i n c l u d e the c h i l d ' s age and sex and 
each p a r e n t ' s a b i l i t y t o p r o v i d e f o r the c h i l d ' s 
e d u c a t i o n a l , m a t e r i a l , m oral, and s o c i a l needs. 
Tims v. Tims, 519 So. 2d 558 ( A l a . C i v . App. 1987). 
L i k e w i s e , i t i s p r o p e r f o r the c o u r t t o c o n s i d e r the 
' c h a r a c t e r i s t i c s of those s e e k i n g c u s t o d y , i n c l u d i n g 
age, c h a r a c t e r , s t a b i l i t y , mental and p h y s i c a l 
h e a l t h ... [ a n d ] the i n t e r p e r s o n a l r e l a t i o n s h i p 
between each c h i l d and each p a r e n t . ' Ex p a r t e  
Devine, 398 So. 2d 686, 696-97 ( A l a . 1981)." 
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S e c t i o n 30-3-152(a), A l a . Code 1975, p r o v i d e s , i n p e r t i n e n t 

p a r t : "The c o u r t s h a l l i n e v e r y case c o n s i d e r j o i n t c u s t o d y 

but may award any form of c u s t o d y which i s determined t o be i n 

the b e s t i n t e r e s t of the c h i l d . " 

In the p r e s e n t case, the t r i a l c o u r t had b e f o r e i t 

e v i d e n c e i n d i c a t i n g t h a t the mother had a j o b t h a t kept her 

away from her house from 3:00 p.m. u n t i l 11:30 p.m. e v e r y 

weekday. There was a l s o e v i d e n c e i n d i c a t i n g t h a t , d u r i n g the 

p a r t i e s ' m a r r i a g e , the f a t h e r had p r o v i d e d most of the 

e d u c a t i o n a l s u p p o r t f o r the c h i l d r e n and t h a t he had performed 

the b u l k of the domestic d u t i e s i n the home. A l s o , t h e r e was 

e v i d e n c e i n d i c a t i n g t h a t the c u s t o d y arrangement the t r i a l 

c o u r t o r d e r e d was modeled on the arrangement the p a r t i e s had 

i n p l a c e between the time of the s e p a r a t i o n and when the 

mother's a t t o r n e y suggested t o her t h a t she e x e r c i s e more 

cust o d y of the c h i l d r e n . As t o the mother's argument t h a t the 

f a t h e r was unable t o f i n a n c i a l l y s u p p o r t the c h i l d r e n , we note 

t h a t the f a t h e r t e s t i f i e d t h a t he i s now employed, and we a l s o 

note t h a t the t r i a l c o u r t o r d e r e d the mother t o pay c h i l d 

s u p p o r t t o the f a t h e r . 
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Based on the f o r e g o i n g e v i d e n c e , we conclude t h a t the 

t r i a l c o u r t ' s judgment awarding the p a r t i e s j o i n t c u s t o d y and 

d i v i d i n g the time the c h i l d r e n would spend w i t h each p a r e n t i s 

not p l a i n l y and p a l p a b l y wrong. As a r e s u l t , t h a t p o r t i o n of 

the judgment i s due t o be a f f i r m e d . 

The mother next contends t h a t the t r i a l c o u r t e r r e d when 

i t awarded the f a t h e r 25% of the e q u i t y i n the m a r i t a l 

r e s i d e n c e t h a t had a c c r u e d between the time the p a r t i e s 

m a r r i e d and when they s e p a r a t e d . She argues t h a t the f a t h e r 

d i d not p r e s e n t any ev i d e n c e i n d i c a t i n g t h a t he was e n t i t l e d 

t o "any p r o p e r t y of the mother." 

Of p r o p e r t y d i v i s i o n s i n d i v o r c e judgments, t h i s c o u r t 

has w r i t t e n : 

"A p r o p e r t y d i v i s i o n i s r e q u i r e d t o be e q u i t a b l e , 
not e q u a l , and a d e t e r m i n a t i o n of what i s e q u i t a b l e 
r e s t s w i t h i n the bro a d d i s c r e t i o n of the t r i a l 
c o u r t . P a r r i s h [v. P a r r i s h ] , 617 So. 2d [1036] a t 
1038 [ ( A l a . C i v . App. 1 9 9 3 ) ] . In f a s h i o n i n g a 
p r o p e r t y d i v i s i o n and an award of alimony, the t r i a l 
c o u r t must c o n s i d e r f a c t o r s such as the e a r n i n g 
c a p a c i t i e s of the p a r t i e s ; t h e i r f u t u r e p r o s p e c t s ; 
t h e i r ages, h e a l t h , and s t a t i o n i n l i f e ; the l e n g t h 
of the p a r t i e s ' m a r r i a g e ; and the so u r c e , v a l u e , and 
type of m a r i t a l p r o p e r t y . Robinson v. Robinson, 795 
So. 2d 729, 734 ( A l a . C i v . App. 2001). '[W]e note 
t h a t t h e r e i s no r i g i d s t a n d a r d or mat h e m a t i c a l 
f o r m u l a on which a t r i a l c o u r t must base i t s 
d e t e r m i n a t i o n of alimony and the d i v i s i o n of m a r i t a l 
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a s s e t s . ' Yohey v. Yohey, 890 So. 2d 160, 164 ( A l a . 
C i v . App. 2 004) 

Stone, 26 So. 3d a t 1236. 

I t appears t h a t the mother argues t h a t the m a r i t a l 

r e s i d e n c e i s p a r t of her s e p a r a t e e s t a t e and t h e r e f o r e was not 

s u b j e c t t o d i v i s i o n by the t r i a l c o u r t . I f t h a t , i n d e e d , i s 

what the mother i s a r g u i n g , we r e j e c t t h a t c o n t e n t i o n . In 

N i c h o l s v. N i c h o l s , 824 So. 2d 797, 802 ( A l a . C i v . App. 2001), 

t h i s c o u r t s t a t e d : 

"Although m a r i t a l p r o p e r t y g e n e r a l l y i n c l u d e s 
p r o p e r t y p u r c h a s e d or o t h e r w i s e accumulated by the 
p a r t i e s d u r i n g the ma r r i a g e , i t may a l s o i n c l u d e the 
p r o p e r t y a c q u i r e d b e f o r e the marriag e or r e c e i v e d by 
g i f t or i n h e r i t a n c e d u r i n g the marriag e when i t i s 
used, or income from i t i s used, r e g u l a r l y f o r the 
common b e n e f i t of the p a r t i e s d u r i n g t h e i r 
m a r r i a g e . " 

In the p r e s e n t case, i t i s beyond d i s p u t e t h a t the m a r i t a l 

r e s i d e n c e was used d u r i n g the p a r t i e s ' m a r r i a g e f o r t h e i r 

common b e n e f i t . Thus, a l t h o u g h the mother owned the m a r i t a l 

r e s i d e n c e b e f o r e the p a r t i e s ' m a r r i a g e , i t was w i t h i n the 

t r i a l c o u r t ' s d i s c r e t i o n t o c o n s i d e r the m a r i t a l r e s i d e n c e as 

a m a r i t a l a s s e t s u b j e c t t o d i v i s i o n between the p a r t i e s . 

Moreover, the t r i a l c o u r t l i m i t e d i t s award t o the f a t h e r 

t o o n l y 25% of the e q u i t y the p a r t i e s had accumulated i n the 
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m a r i t a l r e s i d e n c e d u r i n g the m a r r i a g e . I t i s u n d i s p u t e d t h a t 

d u r i n g the m a r r i a g e , b e f o r e the p a r t i e s s e p a r a t e d , b o t h 

p a r t i e s were employed, and t h e r e f o r e b o t h c o n t r i b u t e d income 

t o the ma r r i a g e . That the t r i a l c o u r t would award the f a t h e r 

25% of the e q u i t y t h a t had a c c r u e d i n the m a r i t a l r e s i d e n c e 

d u r i n g t h e i r m a r r i a g e seems t o us t o be w e l l w i t h i n the bro a d 

d i s c r e t i o n a f f o r d e d a t r i a l c o u r t ' s d e t e r m i n a t i o n on the 

d i v i s i o n of the m a r i t a l a s s e t s . 

The mother a l s o argues t h a t the f a t h e r r e l e a s e d any c l a i m 

he may have had t o the m a r i t a l r e s i d e n c e d u r i n g the t r i a l 

when, d u r i n g h i s t e s t i m o n y , he s t a t e d : "And I ask f o r no 

p r o p e r t y I ever owned. I am not r e s p o n s i b l e f o r any debt t h a t 

she may have. I r e l e a s e my name on any home ownership or 

v e h i c l e ownership t h a t she may have." The mother c i t e s no 

l e g a l a u t h o r i t y f o r t h i s argument, and, as a r e s u l t , we w i l l 

not c o n s i d e r i t . See White Sands Group, L.L.C. v. PRS I I ,  

LLC, 998 So. 2d 1042, 1058 ( A l a . 2008) ("Rule 28(a) ( 1 0 ) [ , A l a . 

R. App. P.,] r e q u i r e s t h a t arguments i n b r i e f s c o n t a i n 

d i s c u s s i o n s of f a c t s and r e l e v a n t l e g a l a u t h o r i t i e s t h a t 

s u p p o r t the p a r t y ' s p o s i t i o n . I f they do not, the arguments 

are w a i v e d . " ) . 
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Based on the f o r e g o i n g , we conclude t h a t the mother has 

f a i l e d t o demonstrate e r r o r w i t h r e g a r d t o the t r i a l c o u r t ' s 

d i v i s i o n of the m a r i t a l e s t a t e , and, as a r e s u l t , the t r i a l 

c o u r t ' s judgment i s due t o be a f f i r m e d as t o t h a t i s s u e . 

F i n a l l y , the mother contends t h a t the t r i a l c o u r t e r r e d 

i n i t s c a l c u l a t i o n of the amount of c h i l d s u p p o r t she i s 

r e q u i r e d t o pay the f a t h e r when the r e c o r d l a c k s any b a s i s f o r 

t h a t c a l c u l a t i o n . We agree. In Hayes v. Hayes, 949 So. 2d 

150, 154-55 ( A l a . C i v . App. 2006), t h i s c o u r t wrote: 

"The f a t h e r ' s o n l y r e m a i n i n g c o n t e n t i o n i s t h a t 
the t r i a l c o u r t f a i l e d t o u t i l i z e the r e q u i r e d 
c h i l d - s u p p o r t - g u i d e l i n e s forms i n making i t s 
d e t e r m i n a t i o n of the amount of p r o s p e c t i v e c h i l d 
s u p p o r t owed by the f a t h e r . T h i s c o u r t has h e l d 
t h a t i f the r e c o r d does not r e f l e c t compliance w i t h 
Rule 3 2 ( E ) , A l a . R. Jud. Admin. (which r e q u i r e s the 
f i l i n g of ' C h i l d Support O b l i g a t i o n Income 
S t a t e m e n t / A f f i d a v i t ' forms (Forms CS-41) and a 
' C h i l d Support G u i d e l i n e s ' form (Form CS-42)), and 
i f c h i l d s u p p o r t i s made an i s s u e on a p p e a l , t h i s 
c o u r t w i l l remand (or r e v e r s e and remand) f o r 
compliance w i t h the r u l e . See M a r t i n v. M a r t i n , 637 
So. 2d 901, 903 ( A l a . C i v . App. 1994) . On the o t h e r 
T„ _ „ J 4-1.,-; „ „ 4 - _ j r j r ' „ „ „ J • 1 ^ „ , , „ „ . . , „ 4 - _ , , _ „ J „ hand, t h i s c o u r t has a f f i r m e d c h i l d - s u p p o r t awards 
when, d e s p i t e the absence of the r e q u i r e d forms, we 
c o u l d d i s c e r n from the a p p e l l a t e r e c o r d what f i g u r e s 
the t r i a l c o u r t used i n computing the c h i l d - s u p p o r t 
o b l i g a t i o n . See, e.g., Dunn v. Dunn, 891 So. 2d 
891, 896 ( A l a . C i v . App. 2004); Rimpf v. Campbell, 
853 So. 2d 957, 959 ( A l a . C i v . App. 2002); and 
Dismukes v. Dorsey, 686 So. 2d 298, 301 ( A l a . C i v . 
App. 1996). N e v e r t h e l e s s , w i t h o u t the 
c h i l d - s u p p o r t - g u i d e l i n e s forms, i t i s sometimes 
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i m p o s s i b l e f o r an a p p e l l a t e c o u r t t o determine from 
the r e c o r d whether the t r i a l c o u r t c o r r e c t l y a p p l i e d 
the g u i d e l i n e s i n e s t a b l i s h i n g or m o d i f y i n g a 
c h i l d - s u p p o r t o b l i g a t i o n . See H o r w i t z v. H o r w i t z , 
739 So. 2d 1118, 1120 ( A l a . C i v . App. 1999). 

"The r e c o r d i n t h i s case c o n t a i n s o n l y one Form 
CS-41 p r e p a r e d by the f a t h e r ; i t r e f l e c t s an amount 
between $1,200 and $1,400 i n monthly income. 
However, the judgment e x p r e s s l y n oted t h a t the t r i a l 
c o u r t had imputed a monthly income t o the f a t h e r of 
$4,417 and t h a t the a c t u a l monthly income of the 
mother t o t a l e d $3,245. C a l c u l a t i n g the f a t h e r ' s 
c h i l d - s u p p o r t o b l i g a t i o n under Rule 32 based s o l e l y 
on h i s percentage share of the p a r t i e s ' combined 
incomes (as r e f l e c t e d i n the judgment) would r e s u l t 
i n a c h i l d - s u p p o r t o b l i g a t i o n s i g n i f i c a n t l y g r e a t e r 
than $625 per month. In f a c t , no a p p l i c a t i o n of the 
income f i g u r e s s p e c i f i e d by the t r i a l c o u r t t o the 
s c h e d u l e of b a s i c c h i l d - s u p p o r t o b l i g a t i o n s i n the 
c h i l d - s u p p o r t g u i d e l i n e s s u p p o r t s the $625 monthly 
c h i l d - s u p p o r t award, and the t r i a l c o u r t d i d not 
e x p r e s s l y s t a t e t h a t i t had d e v i a t e d from the 
g u i d e l i n e s or s t a t e any reasons why a d e v i a t i o n f r o 
the g u i d e l i n e s would be n e c e s s a r y . See Appendix t 
Rule 32, A l a . R. Jud. Admin.; see a l s o Mosley v  
Mosley, 770 So. 2d 638, 640 ( A l a . C i v . App. 2000). 

rom 
o 

v. 

" A c c o r d i n g l y , we must r e v e r s e the judgment 
m o d i f y i n g the c h i l d - s u p p o r t award and remand the 
cause f o r the t r i a l c o u r t t o p r o p e r l y determine the 
f a t h e r ' s p r o s p e c t i v e c h i l d - s u p p o r t o b l i g a t i o n i n 
compliance w i t h R u l e 32, A l a . R. Jud. Admin. The 
t r i a l c o u r t may, i n i t s d i s c r e t i o n , compute the 
o b l i g a t i o n a c c o r d i n g t o the g u i d e l i n e s or e x p r e s s l y 
s t a t e the reasons why a d e v i a t i o n from the 
g u i d e l i n e s i s n e c e s s a r y i n t h i s case. See a l s o  
Harmon v. Harmon, 928 So. 2d 295 ( A l a . C i v . App. 
2 0 0 5 ) . " 
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In the p r e s e n t case, the t r i a l c o u r t awarded the f a t h e r 

$476 i n monthly c h i l d s u p p o r t . A l t h o u g h the t r i a l c o u r t 

i n d i c a t e d t h a t i t was g o i n g t o have the p a r t i e s p r e p a r e Forms 

CS-41 and a Form CS-42, the r e c o r d does not i n c l u d e a copy of 

those forms. A l t h o u g h the r e c o r d c o n t a i n s e v i d e n c e r e g a r d i n g 

the mother's income, the r e c o r d i s u n c l e a r as t o the f a t h e r ' s 

income. We have compared the f i g u r e s i n c l u d e d i n the r e c o r d 

and the amount of c h i l d s u p p o r t awarded t o the c h i l d - s u p p o r t 

g u i d e l i n e s c o n t a i n e d i n the Appendix t o Rule 32, A l a . R. Jud. 

Admin., and we are unable t o determine how the t r i a l c o u r t 

a r r i v e d a t the amount of c h i l d s u p p o r t i t awarded. As a 

r e s u l t , we are o b l i g a t e d t o r e v e r s e the t r i a l c o u r t ' s judgment 

as t o the award of c h i l d s u p p o r t and remand the cause t o the 

t r i a l c o u r t t o p r o p e r l y determine the mother's c h i l d - s u p p o r t 

o b l i g a t i o n i n compliance w i t h Rule 32, A l a . R. Jud. Admin. 

Based on the f o r e g o i n g , we a f f i r m the t r i a l c o u r t ' s 

judgment as t o the award of j o i n t c u s t o d y of the c h i l d r e n t o 

the p a r t i e s and the d i v i s i o n of the m a r i t a l p r o p e r t y , we 

r e v e r s e the t r i a l c o u r t ' s judgment as t o i t s c a l c u l a t i o n of 

c h i l d s u p p o r t , and we remand the cause t o the t r i a l c o u r t f o r 

the e n t r y of a new judgment c o n s i s t e n t w i t h t h i s o p i n i o n . 
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AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

P i t t m a n , Bryan, and Thomas, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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