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BRYAN, Judge. 

J.F. ("the f a t h e r " ) a p p e a l s from a judgment of the 

J e f f e r s o n F a m i l y Court ("the t r i a l c o u r t " ) t h a t found him i n 

contempt f o r f a i l u r e t o pay c h i l d s u p p o r t and o r d e r e d him t o 
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pay p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t . 1 

P r o c e d u r a l H i s t o r y 

The p r o c e d u r a l h i s t o r y of t h i s case d a t e s back t o October 

3, 1989, when the t r i a l c o u r t e s t a b l i s h e d the p a t e r n i t y of the 

f a t h e r and o r d e r e d him t o pay $170 a month i n c h i l d s u pport t o 

R.J. ("the mother") f o r the b e n e f i t of the p a r t i e s ' c h i l d 

("the c h i l d " ) , who was on born December 15, 1988. The 

f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n was i n c r e a s e d i n October 

1993 and a g a i n i n J a n u a r y 1994. On June 14, 2000, the t r i a l 

c o u r t e n t e r e d an o r d e r f i n d i n g t h a t the f a t h e r owed a c h i l d -

s u p p o r t a r r e a r a g e i n the amount of $8,028. 2 

The mother i n i t i a t e d the p r o c e e d i n g s t h a t l e d t o t h i s 

1The J e f f e r s o n F a m i l y Court i s a d i v i s i o n of the J e f f e r s o n 
C i r c u i t C o u r t . See A c t No. 674, A l a . A c t s 1967 (renaming the 
" J u v e n i l e and Domestic R e l a t i o n s Court of J e f f e r s o n County" 
the " F a m i l y Court of J e f f e r s o n C o u n t y " ) . The case was d o c k e t e d 
w i t h a "CS" case number, which i n d i c a t e s t h a t the m a t t e r 
i n v o l v e s a j u v e n i l e - c o u r t c h i l d - s u p p o r t m a t t e r . See M.C. v.  
L.J.H. , 868 So. 2d 465, 467 ( A l a . C i v . App. 2003) ( c i t i n g 
former A l a . Code 1975, § 26-17-10); and S t a t e ex r e l . P r o v i t t  
v. Coleman, 821 So. 2d 1015, 1019 ( A l a . C i v . App. 2001) . "For 
t h i s r e ason, t h i s p r o c e e d i n g i s governed by the R u l e s of 
J u v e n i l e Procedure i n s t e a d of the R u l e s of C i v i l P r o c e dure." 
M.C. v. L.J.H., 868 So. 2d a t 467. 

2The r e c o r d i n d i c a t e s t h a t the f a t h e r a p pealed t h a t 
judgment t o the J e f f e r s o n C i r c u i t C ourt but t h a t the f a t h e r 
v o l u n t a r i l y d i s m i s s e d h i s a p p e a l . 
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a p p e a l on J u l y 17, 2006, by f i l i n g a p e t i t i o n f o r a r u l e n i s i 

and a p e t i t i o n t o modify the f a t h e r ' s c h i l d - s u p p o r t 

o b l i g a t i o n . I n her p e t i t i o n , the mother a l l e g e d t h a t the 

f a t h e r had f a i l e d t o pay the c h i l d - s u p p o r t a r r e a r a g e t h a t was 

de t e r m i n e d by the June 2000 judgment and t h a t the f a t h e r had 

f a i l e d t o pay an a t t o r n e y ' s f ee award i n the amount of $1,000 

t h a t he had been o r d e r e d t o pay on A p r i l 20, 2000. The mother 

r e q u e s t e d a f i n d i n g of contempt, a d e t e r m i n a t i o n as t o the 

f a t h e r ' s o b l i g a t i o n t o pay a p o r t i o n of the c h i l d ' s 

p o s t m i n o r i t y e d u c a t i o n a l expenses, and an award of her 

a t t o r n e y ' s f e e s . The f a t h e r answered the mother's p e t i t i o n on 

August 8, 2006, and d e n i e d e v e r y a l l e g a t i o n i n the mother's 

p e t i t i o n . 

The r e c o r d c o n t a i n s an o r d e r e n t e r e d on August 27, 2007, 

t h a t m o d i f i e d the f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n t o $314.70 

a month. The r e c o r d i n d i c a t e s t h a t , a f t e r s e v e r a l 

c o n t i n u a n c e s , the t r i a l c o u r t conducted a h e a r i n g on December 

1, 2008, and t h a t the f a t h e r was not p r e s e n t f o r t h a t h e a r i n g . 

On January 12, 2009, the t r i a l c o u r t p u r p o r t e d t o e n t e r a 

f i n a l judgment; however, the judgment f a i l e d t o r u l e on the 

mother's r e q u e s t t o h o l d the f a t h e r i n contempt, thus 
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r e n d e r i n g the judgment n o n f i n a l . See F a u l k v. B e r r y , 984 So. 

2d 426, 427 ( A l a . C i v . App. 2007) (when a p u r p o r t e d f i n a l 

judgment d i d not c o m p l e t e l y a d j u d i c a t e the m a t t e r s i n 

c o n t r o v e r s y between the p a r t i e s , i n c l u d i n g a motion f o r 

contempt, the judgment appealed from was n o n f i n a l and the 

a p p e a l was due t o be d i s m i s s e d ) . 

A f t e r the t r i a l c o u r t p u r p o r t e d t o g r a n t the f a t h e r ' s 

postjudgment motion t o s e t a s i d e the January 2009 judgment, 

see Hood v. Hood. 23 So. 3d 1160, 1162 n. 3 ( A l a . C i v . App. 

2009) ( n o t i n g t h a t a postjudgment motion may o n l y be taken 

from a f i n a l judgment), the t r i a l c o u r t conducted a f i n a l 

h e a r i n g on August 11, 2009. The t r i a l c o u r t e n t e r e d a judgment 

on December 23, 2009, t h a t s t a t e d : 

"1. The [ f a t h e r ] i s i n contempt of t h i s C o u r t ' s 
o r d e r and i s i n a r r e a r s f o r p a s t due c h i l d s u p p o r t 
the sum of Ten Thousand E i g h t Hundred F o r t y Seven 
D o l l a r s and S i x t y - s e v e n Cents ($10,847.67). 

"2. The [ f a t h e r ] s h a l l pay t o the [ m o t h e r ] the 
sum of two thousand d o l l a r s ($2000) w i t h i n t h i r t y 
(30) days; two thousand d o l l a r s ($2000) w i t h i n 
n i n e t y (90) days; two thousand d o l l a r s ($2000) 
w i t h i n one hundred e i g h t y days (180); two thousand 
d o l l a r s ($2000) w i t h i n two hundred s e v e n t y days 
(270); and the remainder w i t h i n t h r e e hundred and 
s i x t y f i v e (365) days of t h i s C o u r t ' s Order. 

"3. That the [ f a t h e r ] i s hereby o r d e r e d t o pay 
o n e - h a l f (̂ ) of a l l c o l l e g e expenses i n c l u d i n g 
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books, t u i t i o n , room, bo a r d and f e e s . That the 
[mother] s h a l l submit t o the [ f a t h e r ] i n w r i t i n g any 
expenses i n c u r r e d f o r s a i d c h i l d w i t h i n t h i r t y (30) 
days of r e c e i p t and [ f a t h e r ] w i l l r eimburse the 
[mother] f o r s a i d expenses w i t h i n f i f t e e n (15) days 
t h e r e a f t e r . 

"4. That the [ f a t h e r ] owes the [mother] the sum 
of N i n e t e e n Thousand Four Hundred Twenty Seven 
D o l l a r s and [ F i f t y ] - e i g h t Cents ($19,427.58). T h i s 
sum r e p r e s e n t s the [ f a t h e r ] ' s share of o n e - h a l f (̂ ) 
of c o l l e g e expenses p r e v i o u s l y p a i d by the [mother] 
through October 2, 2009. That [the f a t h e r ] s h a l l pay 
s a i d sum t o the [mother] w i t h i n n i n e t y (90) days of 
t h i s C o u r t ' s Order. 

"5. The [the m]other and [the f ] a t h e r s h a l l be 
e q u a l l y r e s p o n s i b l e f o r any non-covered m e d i c a l 
expenses, i n c l u d i n g but not l i m i t e d t o , a l l d o c t o r , 
h o s p i t a l , p r e s c r i p t i o n drug, d e n t a l , o r t h o d o n t i c , 
o r a l s u r g e r y , o p t i c a l c a r e , mental c a r e 
p r o f e s s i o n a l s ( c o u n s e l o r s , p s y c h i a t r i s t s ) , and the 
l i k e , as w e l l as any amounts t h a t are i n excess of 
s a i d i n s u r a n c e coverage ( i n c l u d i n g d e d u c t i b l e s and 
co-pays) as l o n g as c h i l d s u p p o r t or p o s t - m i n o r i t y 
s u p p o r t i s p a y a b l e . I f the [m]other i n c u r s any 
m e d i c a l expenses f o r s a i d c h i l d , she w i l l p r o v i d e 
the [ f ] a t h e r w i t h documentation f o r the m e d i c a l 
expenses i n c u r r e d w i t h i n s i x t y (60) days of r e c e i p t 
and he w i l l r eimburse the [m]other f o r s a i d expenses 
w i t h i n t h i r t y (30) days t h e r e a f t e r . That the 
[ f ] a t h e r c u r r e n t l y owes t o the [m]other the sum of 
Four Thousand Nine Hundred E i g h t y Four D o l l a r s and 
One Cent ($4984.01) and s h a l l pay t h i s amount 
d i r e c t l y t o the [m]other w i t h i n 30 days of t h i s 
C o u r t ' s Order. 

"6. That the [mother's] Counsel i s hereby 
awarded a t t o r n e y f e e s i n the sum of f i v e thousand 
d o l l a r s ($5000). ... S a i d amount i s due w i t h i n 45 
days of t h i s C o u r t ' s Order." 
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A f t e r the f a t h e r ' s postjudgment motion was d e n i e d by 

o p e r a t i o n of law, see Rule 1 ( b ) , A l a . R. Juv. P., the f a t h e r 

f i l e d a t i m e l y n o t i c e of a p p e a l . 

F a c t s 

At the f i n a l h e a r i n g , the mother s u b m i t t e d a payment 

summary i n t o e v i d e n c e t h a t i n d i c a t e d t h a t the f a t h e r ' s c h i l d -

s u p p o r t a r r e a r a g e t o t a l e d $15,276.81. A c c o r d i n g t o the f a t h e r , 

t h a t a r r e a r a g e amount was i n c o r r e c t because i t d i d not i n c l u d e 

the c h i l d - s u p p o r t payments he had been making s i n c e August 

2007. The p a r t i e s agreed t h a t the f a t h e r was due a c r e d i t i n 

the amount of $4,500 f o r c h i l d - s u p p o r t payments he had made 

s i n c e August 2007. 

I t was u n d i s p u t e d t h a t the mother's p e t i t i o n f o r 

p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t was f i l e d b e f o r e the c h i l d 

t u r n e d 19. A c c o r d i n g t o the mother, a t the time of the August 

2009 h e a r i n g , the c h i l d was a t t e n d i n g the U n i v e r s i t y of 

Alabama a t Birmingham ("UAB") and her g r a d e - p o i n t average was 

3.52. The r e c o r d does not c l e a r l y i n d i c a t e the date t h a t the 

c h i l d g r a d u a t e d from h i g h s c h o o l or the date t h a t she began 

c o l l e g e , b ut the mother s u b m i t t e d an e x h i b i t i n t o e v i d e n c e 

t h a t summarized the c h i l d ' s c o l l e g e - t u i t i o n and book expenses 
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from f a l l 2006 through f a l l 2009 and t o t a l e d $19,427.58. The 

mother d i d not p r e s e n t any evi d e n c e of the c h i l d ' s room-and-

boa r d expenses, o t h e r than a $250 expense f o r a meal p l a n f o r 

the c h i l d ' s f a l l 2007 semester of c o l l e g e . The mother s t a t e d 

t h a t the c h i l d had q u a l i f i e d f o r some g r a n t s but t h a t the 

c h i l d had a l s o o b t a i n e d s t u d e n t l o a n s t o f i n a n c e her c o l l e g e 

e d u c a t i o n . 

The f a t h e r , who was 64 years o l d a t the time of the f i n a l 

h e a r i n g , t e s t i f i e d t h a t he was employed i n the maintenance 

department a t L a k e l a n d Community H o s p i t a l and t h a t he had been 

wo r k i n g t h e r e f o r n i n e y e a r s . The f a t h e r t e s t i f i e d t h a t he 

earned a p p r o x i m a t e l y $2,648 a month. The f a t h e r s t a t e d t h a t he 

had a h i s t o r y of h e a l t h problems and t h a t he p a i d 

a p p r o x i m a t e l y $8,000 a year i n m e d i c a l expenses not cov e r e d by 

h e a l t h i n s u r a n c e . The f a t h e r t e s t i f i e d t h a t he d i d not own h i s 

own home but t h a t he was "supposedly" r e n t i n g a home owned by 

h i s s i s t e r . However, t h e r e i s no i n d i c a t i o n i n the r e c o r d of 

the f a t h e r ' s h o u s i n g expenses. The f a t h e r s t a t e d t h a t h i s 

r e g u l a r expenses i n c l u d e d a power b i l l , which was 

a p p r o x i m a t e l y $140 a month; a water b i l l , which was 

a p p r o x i m a t e l y $28 a month; $30 a week f o r gas; and $158 e v e r y 
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s i x months f o r home i n s u r a n c e . The f a t h e r t e s t i f i e d t h a t , 

based on h i s income and expenses, he was unable t o a s s i s t the 

c h i l d w i t h her c o l l e g e expenses. 

The mother t e s t i f i e d t h a t the f a t h e r had the c h i l d 

removed from h i s h e a l t h - i n s u r a n c e p l a n on December 31, 2007. 

The mother p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t she had i n c u r r e d 

$4,436.50 i n h e a l t h - c a r e expenses f o r the c h i l d from January 

2008 t h r o u g h August 2009. The f a t h e r a d m i t t e d t h a t he had 

removed the c h i l d from h i s h e a l t h - i n s u r a n c e p l a n a f t e r the 

c h i l d t u r n e d 19 i n December 2007. The f a t h e r s t a t e d t h a t the 

mother had never n o t i f i e d him of the c h i l d ' s h e a l t h - c a r e 

expenses. 

Is s u e s 

On a p p e a l , the f a t h e r r a i s e s s e v e r a l i s s u e s f o r r e v i e w by 

t h i s c o u r t , which can be summarized as f o l l o w s : (1) whether 

the t r i a l c o u r t e r r e d by o r d e r i n g the f a t h e r t o pay 

p o s t m i n o r i t y e d u c a t i o n a l expenses t h a t had a l r e a d y been 

i n c u r r e d ; (2) whether the t r i a l c o u r t exceeded i t s d i s c r e t i o n 

by o r d e r i n g the f a t h e r t o pay p r o s p e c t i v e p o s t m i n o r i t y 

e d u c a t i o n a l expenses f o r the c h i l d ; (3) whether the t r i a l 

c o u r t e r r e d by o r d e r i n g the f a t h e r t o reimburse the mother f o r 
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the c h i l d ' s h e a l t h - c a r e expenses; (4) whether the t r i a l c o u r t 

exceeded i t s d i s c r e t i o n by f i n d i n g the f a t h e r i n contempt and 

d e t e r m i n i n g the f a t h e r ' s c h i l d - s u p p o r t a r r e a r a g e amount; and 

(5) whether the t r i a l c o u r t exceeded i t s d i s c r e t i o n by 

o r d e r i n g the f a t h e r t o pay the mother's a t t o r n e y ' s f e e s . 

S t a n d a r d of Review 

"When a t r i a l c o u r t hears ore tenus e v i d e n c e , 
i t s judgment based on f a c t s found from t h a t e v i d e n c e 
w i l l not be d i s t u r b e d on a p p e a l u n l e s s the judgment 
i s not s u p p o r t e d by the e v i d e n c e and i s p l a i n l y and 
p a l p a b l y wrong. Thrasher v. W i l b u r n , 574 So. 2d 839, 
841 ( A l a . C i v . App. 1990). F u r t h e r , m a t t e r s of c h i l d 
s u p p o r t are w i t h i n the sound d i s c r e t i o n of the t r i a l 
c o u r t and w i l l not be d i s t u r b e d absent e v i d e n c e of 
an abuse of d i s c r e t i o n or e v i d e n c e t h a t the judgment 
i s p l a i n l y and p a l p a b l y wrong. I d . " 

Spencer v. Spencer, 812 So. 2d 1284, 1286 ( A l a . C i v . App. 

2001). 

D i s c u s s i o n 

I . Payment of R e t r o s p e c t i v e P o s t m i n o r i t y E d u c a t i o n a l 

Expenses 

The f a t h e r argues t h a t the t r i a l c o u r t e r r e d by o r d e r i n g 

him t o reimburse the mother f o r p o s t m i n o r i t y e d u c a t i o n a l 

expenses t h a t were i n c u r r e d by the c h i l d from f a l l 2006 

t h r o u g h the c h i l d ' s 2009 f a l l semester of c o l l e g e . 

S p e c i f i c a l l y , the f a t h e r argues t h a t the mother's e v i d e n c e of 
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the c h i l d ' s p r e v i o u s l y i n c u r r e d e d u c a t i o n a l expenses was 

hear s a y and t h a t he s h o u l d not be r e q u i r e d t o pay those 

expenses because he had been p a y i n g c h i l d s u pport a t the same 

time t h a t those expenses were i n c u r r e d . However, we w i l l not 

c o n s i d e r t h e s e arguments p r e s e n t e d by the f a t h e r because the 

f a t h e r has not c o m p l i e d w i t h Rule 2 8 ( a ) ( 1 0 ) , A l a . R. App. P., 

by f a i l i n g t o i n c l u d e " c i t a t i o n s t o the cases, s t a t u t e s , o t h e r 

a u t h o r i t i e s , and p a r t s of the r e c o r d r e l i e d on." Rule 

2 8 ( a ) ( 1 0 ) . See a l s o S t a t e Farm Mut. Auto. I n s . Co. v. M o t l e y , 

909 So. 2d 806, 822 ( A l a . 2005) ( q u o t i n g Ex p a r t e Showers, 812 

So. 2d 277, 281 ( A l a . 2001)) ( h o l d i n g t h a t a f a i l u r e t o comply 

w i t h Rule 28(a)(10) p r o v i d e s an a p p e l l a t e c o u r t a b a s i s f o r 

d i s r e g a r d i n g the a p p e l l a n t ' s arguments). 

The f a t h e r a l s o argues t h a t the mother f a i l e d t o produce 

e v i d e n c e d e m o n s t r a t i n g t h a t the c h i l d was e n r o l l e d i n c o l l e g e 

f u l l - t i m e d u r i n g the time t h a t the c h i l d i n c u r r e d p o s t m i n o r i t y 

e d u c a t i o n a l expenses. However, we can f i n d n o t h i n g i n the 

r e c o r d t o i n d i c a t e t h a t the f a t h e r p r e s e n t e d t h i s argument t o 

the t r i a l c o u r t ; t h u s , the f a t h e r has waived a p p e l l a t e r e v i e w 

of t h i s argument. Andrews v. M e r r i t t O i l Co., 612 So. 2d 409, 

410 ( A l a . 1992) ( c i t i n g Rodriguez-Ramos v. J . Thomas W i l l i a m s , 
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J r . , M.D., P.C., 580 So. 2d 1326 ( A l a . 1991)) ("This Court 

cannot c o n s i d e r argument r a i s e d f o r the f i r s t time on a p p e a l ; 

r a t h e r , our r e v i e w i s r e s t r i c t e d t o the e v i d e n c e and arguments 

c o n s i d e r e d by the t r i a l c o u r t . " ) . A c c o r d i n g l y , we a f f i r m t h a t 

p a r t of the t r i a l c o u r t ' s judgment t h a t o r d e r e d the f a t h e r t o 

pay o n e - h a l f of the p o s t m i n o r i t y e d u c a t i o n a l expenses t h a t the 

c h i l d had a l r e a d y i n c u r r e d . 

However, the f a t h e r a l s o argues t h a t the t r i a l c o u r t 

e r r e d by o r d e r i n g him t o pay $19,427.58 as h i s "share of one-

h a l f " of the p r e v i o u s l y i n c u r r e d p o s t m i n o r i t y e d u c a t i o n a l 

expenses of the c h i l d . At the f i n a l h e a r i n g , the mother 

t e s t i f i e d t h a t the c h i l d had i n c u r r e d $19,427.58 i n 

p o s t m i n o r i t y e d u c a t i o n a l expenses between f a l l 2006 and f a l l 

2009. The t r i a l c o u r t ' s judgment o r d e r e d the f a t h e r t o pay the 

f u l l amount of the p o s t m i n o r i t y e d u c a t i o n a l expenses t h a t had 

been i n c u r r e d , but i t then s t a t e d t h a t t h a t "sum r e p r e s e n t s 

the [ f a t h e r ] ' s share of o n e - h a l f (̂ ) of c o l l e g e expenses 

p r e v i o u s l y p a i d by the [mother] through October 2, 2009." We 

agree w i t h the f a t h e r t h a t the t r i a l c o u r t e r r e d i n c o n c l u d i n g 

t h a t $19,427.58 was o n e - h a l f of the c h i l d ' s p o s t m i n o r i t y 

e d u c a t i o n a l expenses t h a t had a l r e a d y been i n c u r r e d . Thus, we 

11 



2090544 

r e v e r s e t h a t p a r t of the t r i a l c o u r t ' s judgment t h a t o r d e r s 

the f a t h e r t o pay the mother $19,427.58, and we remand the 

cause w i t h i n s t r u c t i o n s t o the t r i a l c o u r t t o amend i t s 

judgment t o r e f l e c t the p r o p e r amount of the f a t h e r ' s 

r e t r o s p e c t i v e p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t o b l i g a t i o n , 

i . e . , o n e - h a l f of $19,427.58, or $9,713.79. 

I I . Payment of P r o s p e c t i v e P o s t m i n o r i t y E d u c a t i o n a l Expenses 

Next, the f a t h e r argues t h a t the t r i a l c o u r t e r r e d i n 

o r d e r i n g him t o pay o n e - h a l f of the c h i l d ' s p r o s p e c t i v e 

p o s t m i n o r i t y e d u c a t i o n a l expenses. The f a t h e r argues t h a t the 

judgment i s due t o be r e v e r s e d because: (1) the t r i a l c o u r t 

f a i l e d t o r e a s o n a b l y l i m i t the award of p o s t m i n o r i t y 

e d u c a t i o n a l s u p p o r t ; (2) i t imposes an undue f i n a n c i a l 

h a r d s h i p on him; and (3) the mother f a i l e d t o p r e s e n t e v i d e n c e 

of the f u t u r e c o s t s of the c h i l d ' s c o l l e g e e d u c a t i o n . 

A f t e r our supreme c o u r t e s t a b l i s h e d the e x i s t e n c e of 

p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t i n Ex p a r t e B a y l i s s , 550 So. 

2d 986 ( A l a . 1989), t h i s c o u r t h e l d : 

"A p a r e n t has a l e g a l d uty t o p r o v i d e or a i d i n 
p r o v i d i n g a c o l l e g e e d u c a t i o n f o r h i s / h e r c h i l d i f 
the c h i l d demonstrates the a b i l i t y and w i l l i n g n e s s 
t o a t t a i n a h i g h e r e d u c a t i o n and the p a r e n t has 
s u f f i c i e n t e s t a t e , e a r n i n g c a p a c i t y , or income t o 
p r o v i d e f i n a n c i a l a s s i s t a n c e w i t h o u t undue h a r d s h i p 
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t o h i m s e l f . " 

Thrasher v. W i l b u r n , 574 So. 2d 839, 841 ( A l a . C i v . App. 

1990). Furthermore, 

" [ t ] h i s c o u r t has h e l d t h a t the t r i a l c o u r t must s e t 
r e a s o n a b l e l i m i t a t i o n s on the p a r e n t ' s 
r e s p o n s i b i l i t y f o r p o s t m i n o r i t y e d u c a t i o n s u p p o r t , 
because a f a i l u r e t o do so may impose an undue 
h a r d s h i p on the p a y i n g p a r e n t . See Manring v.  
Manring, 744 So. 2d 919, 922 ( A l a . C i v . App. 1999); 
Hocutt v. H o c u t t , 591 So. 2d 881, 882 ( A l a . C i v . 
App. 1991); Kent v. Kent, 587 So. 2d 409, 412 ( A l a . 
C i v . App. 1991). These l i m i t a t i o n s i n c l u d e (1) 
l i m i t i n g the s u p p o r t t o a r e a s o n a b l e p e r i o d , (2) 
r e q u i r i n g the c h i l d t o m a i n t a i n a t l e a s t a 'C' 
average, and (3) r e q u i r i n g t h a t the c h i l d be 
e n r o l l e d as a f u l l - t i m e s t u d e n t . Manring v. Manring, 
744 So. 2d 919, 922 ( A l a . C i v . App. 1999); U l l r i c h  
v. U l l r i c h , 736 So. 2d 639, 643 ( A l a . C i v . App. 
i n n n \ / ^ - , - , ^ - i - - ; v . , ^ -D A -D A O O ^ I I T O 1 1 0 1 1999) ( q u o t i n g B a h r i v. B a h r i , 678 So. 2d 1179, 1181 
( A l a . C i v . App. 1996)). 

" T h i s c o u r t has f u r t h e r h e l d t h a t w i t h o u t l e g a l 
e v i d e n c e as t o the amounts r e q u i r e d f o r books and 
t u i t i o n or f o r a c t u a l c o s t s of room and board, we 
cannot determine whether the sums a p a r e n t i s 
r e q u i r e d t o pay f o r p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t 
would cause him undue h a r d s h i p . Thrasher v. W i l b u r n , 
574 So. 2d 839, 841 ( A l a . C i v . App. 1990). 
Furthermore, when the judgment of the t r i a l c o u r t 
has the p o t e n t i a l t o a l l o w the c h i l d t o p r o l o n g h i s 
undergraduate s t u d i e s w e l l beyond f o u r y e a r s , by not 
r e q u i r i n g the c h i l d t o t a k e a minimum number of 
c o u rses each s e s s i o n and by not l i m i t i n g the number 
of courses t h a t the c h i l d can withdraw from each 
semester, i t w i l l not be u p h e l d . Kent v. Kent, 587 
So. 2d 409 ( A l a . C i v . App. 1991); H i l l v. H i l l , 739 
So. 2d 501 ( A l a . C i v . App. 1999). T h i s c o u r t has 
a l s o h e l d t h a t a r e a s o n a b l e l i m i t a t i o n would i n c l u d e 
l i m i t i n g the expenses t o be p a i d by a p a r e n t t o a 
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p a r t i c u l a r c o l l e g e or i n s t i t u t i o n . B aggett v.  
F o s t e r , 622 So. 2d 350 ( A l a . C i v . App. 1992); E a s t i s  
v. B r e d e h o f t , 599 So. 2d 53 ( A l a . C i v . App. 1992)." 

Penney v. Penney, 785 So. 2d 376, 379 ( A l a . C i v . App. 2000). 

Paragraph t h r e e of the t r i a l c o u r t ' s judgment, which 

o r d e r s the f a t h e r t o pay o n e - h a l f of a l l the c h i l d ' s c o l l e g e 

expenses, i n c l u d i n g expenses f o r books, t u i t i o n , room, board, 

and f e e s , does not c o n t a i n any r e a s o n a b l e l i m i t a t i o n s on the 

award of p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t : the judgment does 

not l i m i t the s u p p o r t t o a r e a s o n a b l e p e r i o d ; the judgment 

does not r e q u i r e the c h i l d t o m a i n t a i n a "C" average; the 

judgment does not r e q u i r e the c h i l d t o be e n r o l l e d as a f u l l ¬

time s t u d e n t ; and the judgment does not l i m i t the expenses t o 

be p a i d by the f a t h e r t o a p a r t i c u l a r c o l l e g e or i n s t i t u t i o n . 

A c c o r d i n g l y , t h a t p a r t of the judgment o r d e r i n g the f a t h e r t o 

pay o n e - h a l f of a l l the c h i l d ' s c o l l e g e expenses i s due t o be 

r e v e r s e d . We remand the cause w i t h i n s t r u c t i o n s t o the t r i a l 

c o u r t t o modify i t s judgment i n accordance w i t h the r e q u i r e d 

l i m i t a t i o n s s e t f o r t h above. 

In l i g h t of the f a c t t h a t p aragraph t h r e e of the t r i a l 

c o u r t ' s judgment i s due t o be r e v e r s e d i n s o f a r as i t o r d e r e d 

the f a t h e r t o pay o n e - h a l f of a l l the c h i l d ' s c o l l e g e expenses 
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w i t h o u t p l a c i n g any r e a s o n a b l e l i m i t a t i o n s on the award, we 

p r e t e r m i t d i s c u s s i o n of the r e m a i n i n g i s s u e s p r e s e n t e d by the 

f a t h e r on a p p e a l r e g a r d i n g p aragraph t h r e e of the t r i a l 

c o u r t ' s judgment. The t r i a l c o u r t , on remand, s h o u l d c o n s i d e r 

the f a t h e r ' s c l a i m of undue h a r d s h i p a f t e r c r a f t i n g the 

r e a s o n a b l e l i m i t a t i o n s on the award of p o s t m i n o r i t y 

e d u c a t i o n a l s u p p o r t . 

I I I . Payment of the C h i l d ' s H e a l t h - C a r e Expenses 

Next, the f a t h e r c h a l l e n g e s the t r i a l c o u r t ' s judgment 

i n s o f a r as i t o r d e r e d him t o pay the c h i l d ' s h e a l t h - c a r e 

expenses t h a t were i n c u r r e d a f t e r the c h i l d t u r n e d 19. The 

f a t h e r argues t h a t he was not r e q u i r e d t o m a i n t a i n h e a l t h -

i n s u r a n c e coverage f o r the c h i l d a f t e r she t u r n e d 19 i n the 

absence of an o r d e r r e q u i r i n g him t o do so. However, t h e r e i s 

no i n d i c a t i o n t h a t the t r i a l c o u r t h e l d the f a t h e r i n contempt 

f o r f a i l u r e t o m a i n t a i n h e a l t h i n s u r a n c e f o r the c h i l d ; 

i n s t e a d , the t r i a l c o u r t ' s judgment i n d i c a t e s t h a t the t r i a l 

c o u r t d e t e r m i n e d t h a t the f a t h e r was r e q u i r e d t o c o n t r i b u t e t o 

the c h i l d ' s p o s t m i n o r i t y h e a l t h - c a r e expenses. The f a t h e r , i n 

h i s b r i e f on a p p e a l , has f a i l e d t o c i t e a s i n g l e a u t h o r i t y t o 

s u p p o r t h i s p o s i t i o n t h a t he s h o u l d not be r e q u i r e d t o 
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c o n t r i b u t e t o the c h i l d ' s p o s t m i n o r i t y h e a l t h - c a r e expenses. 

See S t a t e Farm Mut. Auto. I n s . Co. v. M o t l e y , 909 So. 2d a t 

822. See a l s o Waddell v. W a d d e l l , 904 So. 2d 1275, 1285 ( A l a . 

C i v . App. 2004) ( " [ H ] e a l t h - c a r e expenses may be p r o p e r l y 

i n c l u d a b l e i n a judgment awarding B a y l i s s s u p p o r t . " ) . 

A c c o r d i n g l y , we a f f i r m t h a t p a r t of the t r i a l c o u r t ' s judgment 

t h a t o r d e r e d the f a t h e r t o c o n t r i b u t e t o the c h i l d ' s 

p o s t m i n o r i t y h e a l t h - c a r e expenses. 

However, the f a t h e r a l s o argues t h a t the amount of 

h e a l t h - c a r e expenses he was o r d e r e d t o pay, $4,984.01, i s not 

s u p p o r t e d by the e v i d e n c e and t h a t the t r i a l c o u r t exceeded 

i t s d i s c r e t i o n i n o r d e r i n g him t o pay the f u l l amount of the 

c h i l d ' s p r e v i o u s l y i n c u r r e d h e a l t h - c a r e expenses. A t the f i n a l 

h e a r i n g , the mother p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t she had 

i n c u r r e d h e a l t h - c a r e expenses on b e h a l f of the c h i l d i n the 

amount of $4, 436.50. The f a t h e r d i d not d i s p u t e t h a t the 

c h i l d ' s h e a l t h - c a r e expenses t o t a l e d $4,436.50. Our r e v i e w of 

the r e c o r d does not r e v e a l e v i d e n c e s u f f i c i e n t t o s u p p o r t t h a t 

p a r t of the t r i a l c o u r t ' s judgment t h a t c o n c l u d e d t h a t the 
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f a t h e r owed the mother $4,984.01 f o r h e a l t h - c a r e expenses. 3 

Furthermore, i n l i g h t of the f a c t t h a t the t r i a l c o u r t o r d e r e d 

the p a r t i e s t o e q u a l l y share the c o s t of the c h i l d ' s f u t u r e 

h e a l t h - c a r e expenses, we f i n d no e v i d e n c e t o s u p p o r t a 

d e t e r m i n a t i o n t h a t the f a t h e r s h o u l d bear the e n t i r e c o s t of 

the c h i l d ' s p r e v i o u s l y i n c u r r e d h e a l t h - c a r e expenses. 

T h e r e f o r e , we conclude t h a t the t r i a l c o u r t exceeded i t s 

d i s c r e t i o n i n s o f a r as i t o r d e r e d the f a t h e r t o pay a l l the 

c h i l d ' s p r e v i o u s l y i n c u r r e d h e a l t h - c a r e expenses. 

A c c o r d i n g l y , we r e v e r s e t h a t p a r t of the judgment t h a t o r d e r e d 

the f a t h e r t o pay the mother $4,984.01 f o r the c h i l d ' s 

p r e v i o u s l y i n c u r r e d h e a l t h - c a r e expenses and remand the cause 

w i t h i n s t r u c t i o n s f o r the t r i a l c o u r t t o e n t e r a judgment 

r e g a r d i n g the payment of the c h i l d ' s h e a l t h - c a r e expenses t h a t 

i s s u p p o r t e d by the e v i d e n c e p r e s e n t e d a t the f i n a l h e a r i n g 

and c o n s i s t e n t w i t h the remainder of the judgment t h a t o r d e r e d 

the p a r t i e s t o e q u a l l y share the c o s t of the c h i l d ' s h e a l t h -

3 A l t h o u g h p a r a g r a p h 5 of the t r i a l c o u r t ' s judgment does 
not s p e c i f y what the $4,984.01 award t o the mother i s i n 
payment o f , we presume t h a t i t i s meant as payment of the 
c h i l d ' s h e a l t h - c a r e expenses because the remainder of 
p aragraph 5 i s devoted t o o r d e r i n g the mother and the f a t h e r 
t o e q u a l l y share the c o s t of the c h i l d ' s h e a l t h - c a r e expenses. 
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care expenses. 

IV. F i n d i n g of Contempt and the D e t e r m i n a t i o n of the  
F a t h e r ' s C h i l d - S u p p o r t A r r e a r a g e 

Next, the f a t h e r argues t h a t the t r i a l c o u r t e r r e d i n 

f i n d i n g him i n contempt f o r f a i l u r e t o pay c h i l d s u p p o r t 

because, he says, the mother f a i l e d t o p r e s e n t e v i d e n c e of the 

c o r r e c t amount of h i s a r r e a r a g e . We note, however, t h a t the 

f a t h e r does not argue on a p p e a l t h a t he was c u r r e n t on h i s 

c h i l d - s u p p o r t payments. The f a t h e r m a i n t a i n s t h a t t h e r e s h o u l d 

have been an a c c o u n t i n g performed t o determine the c o r r e c t 

amount of h i s c h i l d - s u p p o r t a r r e a r a g e . The f a t h e r c i t e s no 

a u t h o r i t y t o s u p p o r t a f i n d i n g t h a t he s h o u l d not have been 

h e l d i n contempt, and he c i t e s n o t h i n g i n the r e c o r d t o 

demonstrate t h a t the amount of the a r r e a r a g e he was o r d e r e d t o 

pay i s i n c o r r e c t . 4 See R u l e 2 8 ( a ) ( 1 0 ) . I t i s w e l l s e t t l e d 

4The f a t h e r does not argue on a p p e a l t h a t the t r i a l c o u r t 
i m p r o p e r l y c a l c u l a t e d the a r r e a r a g e amount based on the 
mother's t e s t i m o n y of the a r r e a r a g e amount and the p a r t i e s ' 
s t i p u l a t i o n t h a t the f a t h e r was due a c r e d i t i n the amount of 
$4,500. Thus, t h a t i s s u e i s waived on a p p e a l . Tucker v.  
C u l l m a n - J e f f e r s o n C o u n t i e s Gas D i s t . , 864 So. 2d 317, 319 
( A l a . 2003) ( q u o t i n g B r a x t o n v. S t e w a r t , 539 So. 2d 284, 286 
( A l a . C i v . App. 1988), c i t i n g i n t u r n Ex p a r t e R i l e y , 464 So. 
2d 92 ( A l a . 1985)) ("'An appeals c o u r t w i l l c o n s i d e r o n l y 
those i s s u e s p r o p e r l y d e l i n e a t e d as such, and no matter w i l l 
be c o n s i d e r e d on a p p e a l u n l e s s p r e s e n t e d and argued i n 
b r i e f . ' " ) . 
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t h a t t h i s c o u r t i s not r e q u i r e d t o do a p a r t y ' s l e g a l 

r e s e a r c h , nor i s t h i s c o u r t r e q u i r e d t o s e a r c h the r e c o r d t o 

f i n d s u p p o r t f o r the a p p e l l a n t ' s arguments. White Sands Group,  

L.L.C. v. PRS I I , LLC, 998 So. 2d 1042, 1058 ( A l a . 2008); and 

James v. C i t y of R u s s e l l v i l l e , [Ms. 2080881, January 8, 2010] 

So. 3d , ( A l a . C i v . App. 2010) ("It i s not the duty 

of t h i s c o u r t t o s e a r c h an a p p e l l a t e r e c o r d f o r e v i d e n c e t o 

s u p p o r t an a p p e l l a n t ' s c o n t e n t i o n of e r r o r . " ) . A c c o r d i n g l y , 

the f a t h e r ' s f a i l u r e t o comply w i t h Rule 28(a)(10) has 

p r o v i d e d t h i s c o u r t a b a s i s f o r d i s r e g a r d i n g the arguments 

made by the f a t h e r on a p p e a l r e g a r d i n g the t r i a l c o u r t ' s 

f i n d i n g of contempt and i t s d e t e r m i n a t i o n of the f a t h e r ' s 

c h i l d - s u p p o r t a r r e a r a g e . See Ex p a r t e Showers, 812 So. 2d 277, 

281 ( A l a . 2001) ( q u o t i n g C i t y of Birmingham v. B u s i n e s s R e a l t y  

Inv. Co., 722 So. 2d 747, 752 ( A l a . 1998)). 

V. The Award of A t t o r n e y ' s Fees t o the Mother 

F i n a l l y , the f a t h e r argues t h a t the t r i a l c o u r t exceeded 

i t s d i s c r e t i o n by o r d e r i n g him t o pay $5,000 toward the 

mother's a t t o r n e y ' s f e e s . The f a t h e r argues t h a t he does not 

have the f i n a n c i a l a b i l i t y t o comply w i t h the t r i a l c o u r t ' s 

o r d e r because the a t t o r n e y - f e e award i s a p p r o x i m a t e l y double 

19 



2090544 

the amount of h i s monthly income and because the t r i a l c o u r t 

o r d e r e d him t o pay the award t o the mother's a t t o r n e y w i t h i n 

45 days of the e n t r y of the judgment. 

I n i t i a l l y , we note t h a t " ' [ t ] h e award of a t t o r n e y f e e s i s 

w i t h i n the sound d i s c r e t i o n of the t r i a l c o u r t and w i l l not be 

r e v e r s e d u n l e s s an abuse of d i s c r e t i o n i s shown.'" B.B. v.  

F.P., 984 So. 2d 418, 423 ( A l a . C i v . App. 2007) ( q u o t i n g 

V o l o v e c k y v. Hoffman, 903 So. 2d 844, 850 ( A l a . C i v . App. 

2004)). The f a t h e r t e s t i f i e d t h a t he earned a p p r o x i m a t e l y 

$2,650 a month. The o n l y i n d i c a t i o n of the mother's income i n 

the r e c o r d on appe a l c o n s i s t s of a CS-41 c h i l d - s u p p o r t form 

f i l l e d out by the mother i n May 2007 t h a t s t a t e d t h a t her 

gr o s s monthly income a t t h a t time was $2,708; the mother's CS-

41 form c o n t a i n e d a h a n d w r i t t e n n o t a t i o n next t o the l i n e t h a t 

l i s t e d the mother's employment income t h a t s t a t e d "imputed." 

Thus, the r e c o r d b e f o r e t h i s c o u r t i n d i c a t e s t h a t the monthly 

incomes a t t r i b u t e d t o the f a t h e r and the mother were almost 

e q u i v a l e n t . 

In B.B. v. F .P., s u p r a , a f a t h e r p e t i t i o n e d the t r i a l 

c o u r t f o r p o s t m i n o r i t y s u p p o r t on b e h a l f of h i s son and sought 

t o h o l d the mother i n contempt f o r f a i l i n g t o pay c h i l d 
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s u p p o r t . I d . a t 419. In t h a t case, we a f f i r m e d an award of 

a t t o r n e y ' s f e e s t o the f a t h e r t h a t was more than double the 

amount of the mother's monthly income, n o t i n g t h a t the f a t h e r 

had p r e v a i l e d i n h i s p e t i t i o n s e e k i n g t o h o l d the mother i n 

contempt f o r f a i l i n g t o pay c h i l d s u p p o r t . I d . a t 423. 

In l i g h t of the mother's s u c c e s s f u l b i d t o h o l d the 

f a t h e r i n contempt f o r f a i l i n g t o pay c h i l d s u p p o r t i n the 

p r e s e n t case and the n e a r l y i d e n t i c a l f i n a n c i a l c i r c u m s t a n c e s 

of the p a r t i e s , we cannot conclude t h a t the t r i a l c o u r t 

exceeded i t s d i s c r e t i o n by o r d e r i n g the f a t h e r t o pay $5,000 

toward the mother's a t t o r n e y ' s f e e s . Furthermore, i n l i g h t of 

the f a c t t h a t the mother's p e t i t i o n f o r a r u l e n i s i , which was 

f i l e d i n J u l y 2006, a l l e g e d t h a t the f a t h e r had not p a i d an 

award of a t t o r n e y ' s f e e s t h a t had been e n t e r e d i n A p r i l 2000, 

we cannot conclude t h a t the t r i a l c o u r t e r r e d i n o r d e r i n g the 

f a t h e r t o pay the a t t o r n e y - f e e award w i t h i n 45 days. 5 

C o n c l u s i o n 

In c o n c l u s i o n , we a f f i r m those p a r t s of the t r i a l c o u r t ' s 

judgment t h a t found the f a t h e r i n contempt, t h a t d e termined 

5However, we note t h a t the f a t h e r ' s i n a b i l i t y t o pay the 
a t t o r n e y - f e e award w i t h i n 45 days may be a defense t o a 
f i n d i n g of contempt. 
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h i s c h i l d - s u p p o r t a r r e a r a g e , and t h a t awarded the mother 

a t t o r n e y ' s f e e s . We r e v e r s e those p a r t s of the judgment t h a t 

o r d e r e d the f a t h e r t o pay the mother $19,427.58 i n 

p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t , t h a t o r d e r e d the f a t h e r t o 

pay o n e - h a l f of the c h i l d ' s p r o s p e c t i v e p o s t m i n o r i t y 

e d u c a t i o n a l expenses w i t h o u t any r e a s o n a b l e l i m i t a t i o n s , and 

t h a t o r d e r e d the f a t h e r t o pay the c h i l d ' s p o s t m i n o r i t y 

h e a l t h - c a r e expenses i n the amount of $4,984.01. We remand the 

cause w i t h i n s t r u c t i o n s t o the t r i a l c o u r t t o e n t e r a judgment 

c o n s i s t e n t w i t h t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 
INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , J . , concur. 

Thomas, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

Moore, J . , concurs i n p a r t , concurs i n the r e s u l t i n 
p a r t , and d i s s e n t s i n p a r t , w i t h w r i t i n g . 
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MOORE, Judge, c o n c u r r i n g i n p a r t , c o n c u r r i n g i n the r e s u l t i n 
p a r t , and d i s s e n t i n g i n p a r t . 

J.F. ("the f a t h e r " ) a p peals from a c h i l d - s u p p o r t judgment 

e n t e r e d by the F a m i l y Court D i v i s i o n of the J e f f e r s o n C i r c u i t 

C o urt ("the t r i a l c o u r t " ) . In the p e r t i n e n t p a r t s of t h a t 

judgment, the t r i a l c o u r t found t h a t the f a t h e r was i n 

contempt of p r e v i o u s judgments f o r f a i l i n g t o pay past-due 

c h i l d s u p p o r t i n the amount of $10,847.67; o r d e r e d the f a t h e r 

t o pay the c h i l d - s u p p o r t a r r e a r a g e i n f u l l t h rough a s e r i e s of 

lump-sum payments over a one-year p e r i o d ; o r d e r e d the f a t h e r 

t o pay o n e - h a l f of the c h i l d ' s p a s t c o l l e g e expenses amounting 

t o $19,427.58; o r d e r e d the f a t h e r t o pay o n e - h a l f of the 

c h i l d ' s f u t u r e c o l l e g e expenses; o r d e r e d the f a t h e r t o pay 

o n e - h a l f of the c h i l d ' s m e d i c a l expenses d u r i n g the 

p o s t m i n o r i t y - s u p p o r t p e r i o d ; o r d e r e d the f a t h e r t o pay 

$4,984.01 i n p a s t m e d i c a l expenses; and o r d e r e d the f a t h e r t o 

pay $5,000 i n a t t o r n e y ' s f e e s . 

As t o the contempt f i n d i n g , the f a t h e r argues s o l e l y t h a t 

the r e c o r d does not c o n t a i n s u f f i c i e n t e v i d e n c e t o s u p p o r t the 

a r r e a r a g e amount of $10,847.67 as found by the t r i a l c o u r t and 

t h a t the t r i a l c o u r t never conducted an a c c o u n t i n g t o v e r i f y 

the a r r e a r a g e amount. The r e c o r d c o n t a i n s ample e v i d e n c e , 
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c o n s i s t i n g of the t e s t i m o n y of R.J. ("the mother"), the c h i l d -

s u p p o r t - payment summary e n t e r e d as an e x h i b i t d u r i n g the 

t r i a l , and the f a t h e r ' s t e s t i m o n y r e g a r d i n g payments made by 

him t h a t were not r e c o r d e d i n t h a t summary, t o s u s t a i n a 

f i n d i n g t h a t the f a t h e r owed $10,847.67. For t h a t reason, I 

concur t h a t the contempt p o r t i o n of the judgment s h o u l d be 

a f f i r m e d . 

As f o r the p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t p r o v i s i o n s of 

the judgment, the f a t h e r argues p r i m a r i l y t h a t he cannot 

a f f o r d t o p r o v i d e S.F. ("the c h i l d " ) any f i n a n c i a l a s s i s t a n c e 

w i t h o u t undue h a r d s h i p . In Thrasher v. W i l b u r n , 574 So. 2d 

839, 841 ( A l a . C i v . App. 1990), t h i s c o u r t , i n i n t e r p r e t i n g Ex  

p a r t e B a y l i s s , 550 So. 2d 986 ( A l a . 1989), h e l d t h a t , as a 

c o n d i t i o n t o awarding p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t , a 

t r i a l c o u r t must f i n d t h a t the n o n c u s t o d i a l p a r e n t "has 

s u f f i c i e n t e s t a t e , e a r n i n g c a p a c i t y , or income t o p r o v i d e 

f i n a n c i a l a s s i s t a n c e w i t h o u t undue h a r d s h i p t o h i m s e l f [or 

h e r s e l f ] . " 574 So. 2d a t 841. T h i s c o u r t f u r t h e r h e l d t h a t , 

i n d e t e r m i n i n g whether a p a r e n t would f a c e an undue h a r d s h i p , 

the t r i a l c o u r t must determine from l e g a l e v i d e n c e the amount 

of the expenses t o be i n c u r r e d f o r the e d u c a t i o n of the c h i l d 
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and the a b i l i t y of the p a r e n t t o pay those expenses. I d . 

In t h i s case, the mother p r e s e n t e d l e g a l e v i d e n c e of the 

p a s t e d u c a t i o n a l expenses of the c h i l d , 6 which t o t a l e d t o 

$19,427.58. The t r i a l c o u r t i n t e n d e d t o o r d e r the f a t h e r t o 

pay o n e - h a l f of those c o s t s , or $9,713.79, but i t e r r e d t o 

r e v e r s a l by o r d e r i n g the f a t h e r t o pay the e n t i r e amount, as 

the m a j o r i t y c o r r e c t l y c o n c l u d e s . So. 3d a t . The 

f a t h e r n e v e r t h e l e s s m a i n t a i n s t h a t he cannot pay even t h a t 

reduced amount due t o f i n a n c i a l c o n s t r a i n t s . The f a t h e r had 

the burden of p r o v i n g t h a t the payment of p o s t m i n o r i t y s u p p o r t 

would cause him an "undue h a r d s h i p . " See Wagner v. Wagner, 

989 So. 2d 572, 580 ( A l a . C i v . App. 2008). The f a t h e r 

i n t r o d u c e d e v i d e n c e i n d i c a t i n g t h a t he had a g r o s s monthly 

income of $2,648.88 and t h a t , due t o c a r d i a c h e a l t h problems, 

he does not have the c a p a c i t y t o earn a d d i t i o n a l wages. Out 

of t h a t $2,648.88, the f a t h e r must pay t a x e s and h i s monthly 

6The mother p r e s e n t e d p u b l i c documents showing the c o s t s 
i n c u r r e d by the c h i l d f o r t u i t i o n , books, and f e e s , see Rule 
802(6), A l a . R. E v i d . , and t e s t i f i e d as t o the amount of 
s t u d e n t l o a n s the c h i l d had t aken out f o r o t h e r c o s t s . Hence, 
had t h i s c o u r t e l e c t e d t o address the m e r i t s of the f a t h e r ' s 
c o n t e n t i o n t h a t the mother had not p r e s e n t e d l e g a l e v i d e n c e of 
the c h i l d ' s p a s t e d u c a t i o n a l expenses, I b e l i e v e t h i s c o u r t 
would have a f f i r m e d the t r i a l c o u r t ' s judgment on t h a t p o i n t . 
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b i l l s ; the f a t h e r t e s t i f i e d t h a t h i s monthly b i l l s are 

a p p r o x i m a t e l y $1,100.00 per month, 7 e x c l u s i v e of h i s c h i l d -

s u p p o r t payments. The f a t h e r d i d not p r e s e n t any o t h e r 

e v i d e n c e r e g a r d i n g h i s f i n a n c i a l s t a t u s . Based on the s c a n t 

r e c o r d b e f o r e the c o u r t , I conclude t h a t the f a t h e r d i d not 

c a r r y h i s burden of p r o v i n g t h a t p a y i n g o n e - h a l f of the 

c h i l d ' s p a s t c o l l e g e expenses would cause him an undue 

h a r d s h i p . T h e r e f o r e , I would i n s t r u c t the t r i a l c o u r t on 

remand t o e n t e r a judgment f o r $9,713.79 i n f a v o r of the 

mother and a g a i n s t the f a t h e r f o r p a s t e d u c a t i o n a l expenses. 

I c o n c l u d e , however, the mother d i d not c a r r y her burden 

of p r o o f r e g a r d i n g the c h i l d ' s f u t u r e e d u c a t i o n a l expenses. 

The r e c o r d c o n t a i n s no e v i d e n c e i n d i c a t i n g the course of s t u d y 

the c h i l d was u n d e r t a k i n g , the e s t i m a t e d l e n g t h of time she 

would need t o o b t a i n her degree, or the r e a s o n a b l y p r e d i c t a b l e 

c o s t s t o be i n c u r r e d i n r e a c h i n g t h a t e d u c a t i o n a l g o a l . The 

r e c o r d a l s o does not i n c l u d e any e v i d e n c e i n d i c a t i n g t h a t the 

7The f a t h e r attempted t o i n t r o d u c e i n t o e v i d e n c e a summary 
of h i s monthly b i l l s showing t h a t , i n 2008, a f t e r t a x e s , he 
brought home $1,668.82, and t h a t he spent more than t h a t 
amount on r o u t i n e l i v i n g expenses and u n i n s u r e d m e d i c a l 
expenses. However, the t r i a l c o u r t s u s t a i n e d an o b j e c t i o n t o 
t h a t e x h i b i t . 
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p a s t e d u c a t i o n a l expenses were r e p r e s e n t a t i v e of the l i k e l y 

f u t u r e expenses t o be i n c u r r e d so t h a t the t r i a l c o u r t c o u l d 

have e x t r a p o l a t e d the p r o b a b l e f u t u r e e d u c a t i o n a l c o s t s of the 

c h i l d . T h i s c o u r t has r e p e a t e d l y r e v e r s e d judgments awarding 

f u t u r e e d u c a t i o n a l s u p p o r t when the c u s t o d i a l p a r e n t has 

f a i l e d t o p r e s e n t e v i d e n c e as t o the s p e c i f i c amount of 

e d u c a t i o n a l expenses e x p e c t e d t o be i n c u r r e d because, w i t h o u t 

t h a t r e q u i s i t e e v i d e n c e , the t r i a l c o u r t c o u l d not have 

r e a s o n a b l y c o n c l u d e d t h a t the award would not cause an undue 

h a r d s h i p on the n o n c u s t o d i a l p a r e n t . See, e.g., B.B. v. F.P., 

984 So. 2d 418 ( A l a . C i v . App. 2007); S t a n f o r d v. S t a n f o r d , 

628 So. 2d 701 ( A l a . C i v . App. 1993); and Bowen v. Bowen, 817 

So. 2d 717 ( A l a . C i v . App. 2001). In the p a s t , t h i s c o u r t has 

remanded such judgments f o r the t r i a l c o u r t t o a c c e p t such 

e v i d e n c e , but t h a t p r a c t i c e , which a l l o w s a c u s t o d i a l p a r e n t 

"a second b i t e of the a p p l e , " see M c A l p i n e v. M c A l p i n e , 865 

So. 2d 438, 445 ( A l a . C i v . App. 2002) (Crawley, J . , 

c o n c u r r i n g i n the r e s u l t ) , s h o u l d no l o n g e r be p e r m i t t e d . See  

T a y l o r v. T a y l o r , 991 So. 2d 228, 237-38 ( A l a . C i v . App. 2008) 

(Thomas, J . , d i s s e n t i n g ) . Hence, I agree w i t h the f a t h e r t h a t 

t h a t p o r t i o n of the judgment awarding f u t u r e p o s t m i n o r i t y 
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e d u c a t i o n a l s u p p o r t s h o u l d be r e v e r s e d and a judgment r e n d e r e d 

f o r the f a t h e r as t o t h a t c l a i m . I t h e r e f o r e d i s s e n t from the 

d e c i s i o n of the m a j o r i t y t o remand the case t o p l a c e 

r e a s o n a b l e l i m i t a t i o n s on the f u t u r e p o s t m i n o r i t y s u p p o r t 

awarded. 

I am c o n s t r a i n e d t o agree w i t h the m a j o r i t y t h a t c u r r e n t 

caselaw a l l o w s a t r i a l c o u r t t o t r e a t h e a l t h - c a r e expenses as 

p a r t of a B a y l i s s award of p o s t m i n o r i t y s u p p o r t w h i l e a c h i l d 

i s p u r s u i n g a c o l l e g e e d u c a t i o n . Waddell v. W a d d e l l , 904 So. 

2d 1275, 1285 ( A l a . C i v . App. 2004). The f a t h e r has not urged 

t h i s c o u r t t o o v e r r u l e t h a t caselaw, so we are bound t o a p p l y 

i t . However, I f i n d n o t h i n g i n our p r i o r caselaw r e q u i r i n g a 

n o n c u s t o d i a l p a r e n t t o s h o u l d e r the e n t i r e burden of such 

m e d i c a l expenses. The t r i a l c o u r t o r d e r e d the f a t h e r t o 

reimburse the mother f o r a l l m e d i c a l expenses i n c u r r e d by the 

mother f o r the c h i l d a f t e r January 2008, which would have 

r e l i e v e d the mother from c o n t r i b u t i n g t o the payment of any 

p o r t i o n of those m e d i c a l expenses. The t r i a l c o u r t 

e x a c e r b a t e d t h a t e r r o r by a c t u a l l y awarding the mother 

$4,984.01 f o r those expenses when the mother proved t h a t she 

had p a i d o n l y $4,436.50, which the m a j o r i t y c o r r e c t l y h o l d s 
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r e q u i r e s r e v e r s a l of the judgment. So. 3d a t . The 

t r i a l c o u r t s h o u l d have awarded the mother o n l y o n e - h a l f of 

t h a t l a s t amount i f i t i n t e n d e d t h a t the p a r t i e s would e v e n l y 

s p l i t the m e d i c a l expenses the c h i l d i n c u r r e d w h i l e p u r s u i n g 

her c o l l e g e e d u c a t i o n , as the remainder of the judgment 

i n d i c a t e s . T h e r e f o r e , I concur w i t h the main o p i n i o n t h a t the 

judgment s h o u l d be m o d i f i e d t o award the mother o n l y o n e - h a l f 

of the p a s t m e d i c a l expenses. 8 

L a s t l y , i n l i g h t of the f o r e g o i n g , I would remand the 

case t o the t r i a l c o u r t f o r r e c o n s i d e r a t i o n of i t s a t t o r n e y -

fee award. 

8 I a l s o b e l i e v e t h a t because the e v i d e n c e does not su p p o r t 
an award of f u t u r e p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t , the 
f a t h e r s h o u l d not have t o pay f u t u r e m e d i c a l expenses. The 
f a t h e r , however, does not r a i s e t h a t argument, so I f i n d no 
b a s i s f o r r e v e r s i n g the judgment i n s o f a r as i t r e q u i r e s the 
f a t h e r t o pay o n e - h a l f of the c h i l d ' s m e d i c a l expenses w h i l e 
the c h i l d i s p u r s u i n g her c o l l e g e degree. 
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