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THOMAS, Judge. 

A s h l e y S. Carden ("the mother") appeals from a judgment 

of the Madison C i r c u i t C ourt d i v o r c i n g her from M i c h a e l B. 

Carden ("the f a t h e r " ) and awarding the p a r t i e s j o i n t l e g a l and 
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p h y s i c a l c u s t o d y of the p a r t i e s ' minor c h i l d ("the c h i l d " ) . 

We r e v e r s e and remand w i t h i n s t r u c t i o n s . 

The mother and the f a t h e r were m a r r i e d i n 2003. On 

October 14, 2008, the mother f i l e d a c o m p l a i n t i n the t r i a l 

c o u r t s e e k i n g a d i v o r c e . I n her c o m p l a i n t , the mother a l l e g e d 

t h a t the p a r t i e s had been e x e r c i s i n g j o i n t c u s t o d y of the 

c h i l d , w i t h each p a r t y h a v i n g c u s t o d y on a l t e r n a t i n g weeks, 

d u r i n g t h e i r s e p a r a t i o n . The mother f u r t h e r a l l e g e d t h a t she 

was not s a t i s f i e d w i t h the p a r t i e s ' c u r r e n t j o i n t - c u s t o d y 

arrangement, and she r e q u e s t e d t h a t the t r i a l c o u r t award her 

p r i m a r y p h y s i c a l custody of the c h i l d . The t r i a l c o u r t 

e n t e r e d a pendente l i t e o r d e r on October 21, 2008, i n which i t 

o r d e r e d t h a t the c h i l d s h o u l d r e s i d e w i t h the p a r t y who was 

l i v i n g i n the m a r i t a l r e s i d e n c e and t h a t the o t h e r p a r t y would 

have v i s i t a t i o n w i t h the c h i l d . 

On October 31, 2008, the mother moved the t r i a l c o u r t t o 

h o l d the f a t h e r i n contempt f o r v i o l a t i n g the pendente l i t e 

o r d e r . I n her motion, the mother a l l e g e d , among o t h e r t h i n g s , 

t h a t she was l i v i n g i n the m a r i t a l r e s i d e n c e and, t h u s , s h o u l d 

have pendente l i t e c u s t o d y of the c h i l d , t h a t the f a t h e r had 

taken the c h i l d and would not r e t u r n the c h i l d t o the mother, 
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and t h a t the f a t h e r would not i n f o r m the mother of where the 

c h i l d was e n r o l l e d i n day c a r e . 

On November 4, 2008, the f a t h e r moved the t r i a l c o u r t t o 

award him pendente l i t e c u s t o d y of the c h i l d . I n h i s motion, 

the f a t h e r a l l e g e d t h a t he had been the c h i l d ' s p r i m a r y 

c a r e g i v e r b e f o r e the p a r t i e s ' s e p a r a t i o n , t h a t the c h i l d was 

c u r r e n t l y i n h i s c a r e , and t h a t the mother had s t a t e d t h a t she 

would not a l l o w the f a t h e r t o e x e r c i s e v i s i t a t i o n w i t h the 

c h i l d i f he r e t u r n e d c u s t o d y of the c h i l d t o her. 

The t r i a l c o u r t amended the cu s t o d y p r o v i s i o n s of i t s 

pendente l i t e o r d e r on December 19, 2008. I n the amended 

p r o v i s i o n s , the t r i a l c o u r t awarded the mother pendente l i t e 

c u s t o d y of the c h i l d , so l o n g as the mother l i v e d i n the home 

b e l o n g i n g t o John and C a r o l Smith ("the m a t e r n a l 

g r a n d p a r e n t s " ) . The t r i a l c o u r t awarded the f a t h e r v i s i t a t i o n 

w i t h the c h i l d e v e r y o t h e r weekend, e v e r y Wednesday n i g h t , and 

o t h e r , s p e c i f i e d times f o r h o l i d a y s and d u r i n g the summer. On 

December 19, 2008, the f a t h e r r e q u e s t e d t h a t the t r i a l c o u r t 

a p p o i n t a g u a r d i a n ad l i t e m f o r the c h i l d ; the t r i a l c o u r t 

g r a n t e d the f a t h e r ' s r e q u e s t . 
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On January 14, 2009, the mother f i l e d a second motion t o 

h o l d the f a t h e r i n contempt. The mother a l l e g e d i n her motion 

t h a t the f a t h e r had f a i l e d t o pay c h i l d s u p p o r t as r e q u i r e d by 

the pendente l i t e o r d e r . The mother a l s o a l l e g e d t h a t the 

f a t h e r had f a i l e d t o pay h i s r e q u i r e d p o r t i o n of the f i r s t and 

second mortgages on the m a r i t a l r e s i d e n c e . 

On August 31, 2009, the t r i a l c o u r t h e l d a h e a r i n g on the 

mother's d i v o r c e c o m p l a i n t and the mother's two contempt 

motions. T h e r e a f t e r , the t r i a l c o u r t e n t e r e d a judgment 

d i v o r c i n g the p a r t i e s and d i v i d i n g the m a r i t a l p r o p e r t y . I n 

i t s judgment, the t r i a l c o u r t awarded the p a r t i e s " j o i n t l e g a l 

and j o i n t p h y s i c a l c u s t o d y " of the c h i l d . The t r i a l c o u r t 

awarded the mother cu s t o d y of the c h i l d a t a l l times except 

those times awarded t o the f a t h e r i n the "Standard V i s i t a t i o n 

S chedule" t h a t was a t t a c h e d t o the judgment. The p r o v i s i o n s 

i n the "Standard V i s i t a t i o n Schedule" p r o v i d e d t h a t the f a t h e r 

would have v i s i t a t i o n w i t h the c h i l d e v e r y o t h e r weekend, 

e v e r y Wednesday n i g h t , and c e r t a i n times f o r h o l i d a y s and 

d u r i n g the summer. The t r i a l c o u r t a l s o o r d e r e d the f a t h e r t o 

pay $520 pe r month t o the mother i n c h i l d s u p p o r t . 
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I n i t s judgment, the t r i a l c o u r t h e l d the f a t h e r i n 

contempt of c o u r t f o r what i t d e termined was a w i l l f u l 

v i o l a t i o n of the t r i a l c o u r t ' s pendente l i t e o r d e r . The t r i a l 

c o u r t d e t e r m i n e d t h a t 

" a f t e r the [ f a t h e r ] was s e r v e d w i t h a copy of the 
S t a n d i n g Pendente L i t e Order, the [ f a t h e r ] took the 
p a r t i e s ' c h i l d , moved her r e s i d e n c e t o D e c a t u r , 
Alabama, k e e p i n g her h i d den from the [ m o t h e r ] and 
the C o u r t , e n r o l l i n g her i n two (2) d i f f e r e n t day 
c a r e c e n t e r s , a l l i n an e f f o r t t o p r e v e n t the 
[ m o t h e r ] from c o n t a c t i n g the c h i l d or h a v i n g access 
t o h e r , pendente l i t e . As a r e s u l t , the [ m o t h e r ] 
was d e p r i v e d a c cess t o and c o n t a c t w i t h the c h i l d 
from October 24, 2008[,] u n t i l December 16, 2008." 

The t r i a l c o u r t o r d e r e d the f a t h e r t o be i n c a r c e r a t e d f o r 49 

days, w i t h 42 of the days suspended f o r 2 y e a r s , p r o v i d e d t h a t 

the f a t h e r c o m p l i e d w i t h a l l f u r t h e r o r d e r s of the t r i a l 

c o u r t . The t r i a l c o u r t a l s o found t h a t the f a t h e r ' s mother 

was an a c t i v e p a r t i c i p a n t i n a s s i s t i n g the f a t h e r i n h i s 

e f f o r t s t o p r e v e n t the mother from h a v i n g access t o the c h i l d . 

A d d i t i o n a l l y , the t r i a l c o u r t found the f a t h e r i n 

contempt f o r f a i l i n g t o pay c h i l d s u p p o r t or t o c o n t r i b u t e t o 

the payment of the f i r s t and second mortgages on the m a r i t a l 

r e s i d e n c e , as r e q u i r e d by the pendente l i t e o r d e r . The t r i a l 

c o u r t o r d e r e d the f a t h e r t o be i n c a r c e r a t e d f o r 20 days and t o 

pay the mother $2,709.20. 
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The f a t h e r s u b s e q u e n t l y f i l e d a postjudgment motion, 

moving the t r i a l c o u r t t o a l t e r or amend i t s judgment o r , i n 

the a l t e r n a t i v e , moving the t r i a l c o u r t f o r a new t r i a l . 

Among o t h e r t h i n g s , the f a t h e r r e q u e s t e d t h a t the t r i a l c o u r t 

award the f a t h e r a d d i t i o n a l c u s t o d i a l p e r i o d s w i t h the c h i l d . 

The mother responded t o the f a t h e r ' s postjudgment motion, 

a r g u i n g t h a t the f a t h e r ' s c u s t o d i a l time s h o u l d not be 

i n c r e a s e d . The t r i a l c o u r t h e l d h e a r i n g s on the f a t h e r ' s 

postjudgment motion on November 10, 2009, and on December 9, 

2009. 

The t r i a l c o u r t g r a n t e d the f a t h e r ' s postjudgment motion 

i n p a r t , amending the c u s t o d y award i n i t s judgment. I n i t s 

amended judgment, the t r i a l c o u r t awarded the f a t h e r and the 

mother e q u a l c u s t o d y of the c h i l d , w i t h each p a r t y h a v i n g 

c u s t o d y on a l t e r n a t i n g weeks, and e l i m i n a t e d the f a t h e r ' s 

c h i l d - s u p p o r t o b l i g a t i o n . The t r i a l c o u r t a l s o v a c a t e d the 

p r o v i s i o n i n i t s judgment f i n d i n g the f a t h e r i n contempt f o r 

f a i l i n g t o c o n t r i b u t e toward the payment of the f i r s t and 

second mortgages on the m a r i t a l r e s i d e n c e and f o r f a i l i n g t o 

pay c h i l d s u p p o r t under the pendente l i t e o r d e r . 
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The mother s u b s e q u e n t l y f i l e d a postjudgment motion, 

moving the t r i a l c o u r t t o a l t e r , amend, or v a c a t e i t s amended 

judgment. I n her motion, the mother argued t h a t the t r i a l 

c o u r t had exceeded i t s d i s c r e t i o n i n awarding j o i n t p h y s i c a l 

c u s t o d y of the c h i l d and i n f a i l i n g t o award the mother c h i l d 

s u p p o r t . The mother a l s o argued t h a t the t r i a l c o u r t ' s j o i n t -

c u s t o d y award d i d not comply w i t h § 30-30-153, A l a . Code 1975, 

because, she s a i d , i t d i d not c o n t a i n an adequate p a r e n t i n g 

p l a n . The mother r e q u e s t e d a h e a r i n g on her postjudgment 

motion. The mother a p p e a l e d t o t h i s c o u r t on March 1, 2010; 

the mother's postjudgment motion was d e n i e d by o p e r a t i o n of 

law on May 17, 2010. 1 See Rule 59.1, A l a . R. C i v . P. 

The mother r a i s e s t h r e e arguments on a p p e a l : ( 1 ) t h a t the 

t r i a l c o u r t e r r e d i n awarding the p a r t i e s j o i n t p h y s i c a l 

c u s t o d y of the c h i l d ; ( 2 ) t h a t the t r i a l c o u r t ' s award of 

j o i n t p h y s i c a l custody d i d not comply w i t h § 30-3-153; and ( 3 ) 

t h a t the t r i a l c o u r t e r r e d because i t d i d not h o l d a h e a r i n g 

on her postjudgment motion. Because we f i n d the mother's 

1The mother f i l e d her n o t i c e of a p p e a l b e f o r e her 
postjudgment motion was d e n i e d by o p e r a t i o n of law. 
T h e r e f o r e , the mother's n o t i c e of a p p e a l was h e l d i n abeyance 
pending the d i s p o s i t i o n of her postjudgment motion. See Rule 
4 ( a ) ( 5 ) , A l a . R. App. P. 
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argument r e g a r d i n g the t r i a l c o u r t ' s f a i l u r e t o h o l d a h e a r i n g 

on the mother's postjudgment motion d i s p o s i t i v e , we p r e t e r m i t 

d i s c u s s i o n of the mother's r e m a i n i n g arguments on a p p e a l . 

The mother argues on a p p e a l t h a t the t r i a l c o u r t e r r e d 

when i t f a i l e d t o h o l d a h e a r i n g on her postjudgment motion. 

"Rule 5 9 ( g ) , A l a . R. C i v . P., p r o v i d e s t h a t 
post-judgment motions ' s h a l l not be r u l e d upon u n t i l 
the p a r t i e s have had an o p p o r t u n i t y t o be h e a r d 
t h e r e o n . ' We have s a i d t h a t i f a h e a r i n g i s 
r e q u e s t e d , i t must be g r a n t e d . Staarup v. S t a a r u p , 
537 So. 2d 56 ( A l a . C i v . App. 1988). On a p p e a l , 
however, i f an a p p e l l a t e c o u r t determines t h a t t h e r e 
i s no p r o b a b l e m e r i t t o the motion, i t may a f f i r m 
based on the harmless e r r o r r u l e . W a l l s v. Bank of  
P r a t t v i l l e , 554 So. 2d 381 ( A l a . 1989)." 

H i l l v. H i l l , 681 So. 2d 617, 619 ( A l a . C i v . App. 1996). 

I n her postjudgment motion, the mother argued, i n p a r t , 

t h a t the t r i a l c o u r t ' s judgment awarding j o i n t c u s t o d y was i n 

e r r o r because, she s a i d , i t d i d not c o n t a i n a p a r e n t i n g p l a n 

t h a t c o m p l i e d w i t h the r e q u i r e m e n t s of § 30-3-153. S e c t i o n 

30-3-153 p r o v i d e s : 

"(a) I n o r d e r t o implement j o i n t c ustody, the 
c o u r t s h a l l r e q u i r e the p a r e n t s t o submit, as p a r t 
of t h e i r agreement, p r o v i s i o n s c o v e r i n g m a t t e r s 
r e l e v a n t t o the c a r e and c u s t o d y of the c h i l d , 
i n c l u d i n g , but not l i m i t e d t o , a l l of the f o l l o w i n g : 

"(1) The c a r e and e d u c a t i o n of the 
c h i l d . 
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"(2) The m e d i c a l and d e n t a l c a r e of 
the c h i l d . 

"(3) H o l i d a y s and v a c a t i o n s . 

"(4) C h i l d s u p p o r t . 

"(5) Other n e c e s s a r y f a c t o r s t h a t 
a f f e c t the p h y s i c a l or e m o t i o n a l h e a l t h and 
w e l l - b e i n g of the c h i l d . 

"(6) D e s i g n a t i n g the p a r e n t p o s s e s s i n g 
p r i m a r y a u t h o r i t y and r e s p o n s i b i l i t y 
r e g a r d i n g i n v o l v e m e n t of the minor c h i l d i n 
academic, r e l i g i o u s , c i v i c , c u l t u r a l , 
a t h l e t i c , and o t h e r a c t i v i t i e s , and i n 
m e d i c a l and d e n t a l c a r e i f the p a r e n t s are 
unable t o agree on these d e c i s i o n s . The 
e x e r c i s e of t h i s p r i m a r y a u t h o r i t y i s not 
i n t e n d e d t o negate the r e s p o n s i b i l i t y of 
the p a r t i e s t o n o t i f y and communicate w i t h 
each o t h e r as p r o v i d e d i n t h i s a r t i c l e . 

"(b) I f the p a r t i e s are unable t o r e a c h an 
agreement as t o the p r o v i s i o n s i n s u b s e c t i o n ( a ) , 
the c o u r t s h a l l s e t the p l a n . " 

The f a t h e r argues t h a t the p r o v i s i o n s i n the "Standard 

P a r e n t i n g C l a u s e s " s e c t i o n of the amended judgment 

s u b s t a n t i a l l y address the re q u i r e m e n t s of 30-3-153. The t r i a l 

c o u r t ' s amended judgment does address h o l i d a y s , v a c a t i o n s , and 

c h i l d s u p p o r t . However, the p r o v i s i o n s t o which the f a t h e r 

r e f e r s do not s t a t e which p a r e n t i s g i v e n p r i m a r y a u t h o r i t y 

and r e s p o n s i b i l i t y i n s i t u a t i o n s under § 3 0 - 3 - 1 5 3 ( a ) ( 6 ) , when 

the p a r e n t s are unable t o agree on those d e c i s i o n s . S e c t i o n 
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10 of the "Standard P a r e n t i n g C l a u s e s " i n the t r i a l c o u r t ' s 

judgment s t a t e s : 

"Both p a r e n t s agree t h a t they s h a l l d i s c u s s and 
c o n s i d e r the wishes of the o t h e r p a r e n t i n a l l major 
d e c i s i o n s t o be made r e g a r d i n g the minor c h i l d r e n , 
i n c l u d i n g but not l i m i t e d t o m e d i c a l , d e n t a l , 
r e l i g i o u s , e d u c a t i o n a l and r e c r e a t i o n a l a c t i v i t i e s . 
P r o v i d e d , however, t h a t i n the event of a d i s p u t e  
between the p a r t i e s , the c u s t o d i a l p a r e n t s h a l l make  
the f i n a l d e c i s i o n on any such i s s u e . " 

(Emphasis added.) 

The t r i a l c o u r t ' s amended judgment, which c r e a t e d a t r u e 

j o i n t - c u s t o d y arrangement w i t h each p a r e n t h a v i n g e q u a l time 

w i t h the c h i l d , does not d e s i g n a t e which p a r e n t i s c o n s i d e r e d 

the c u s t o d i a l p a r e n t . Thus, i t i s not c l e a r which p a r e n t 

would have the f i n a l d e c i s i o n on the m a t t e r s l i s t e d i n s e c t i o n 

10 i f the p a r e n t s are unable t o rea c h an agreement c o n c e r n i n g 

those m a t t e r s . The t r i a l c o u r t ' s judgment, t h e r e f o r e , does 

not meet the req u i r e m e n t s of § 30-3-153. See Fo r d v. Ford, 3 

So. 3d 872, 875 ( A l a . C i v . App. 2008). Because the t r i a l 

c o u r t d i d not o r d e r the p a r t i e s t o submit t o the t r i a l c o u r t 

a p a r e n t i n g p l a n meeting the req u i r e m e n t s of § 30-3-153(a) o r , 

i f the p a r t i e s were unable t o agree t o the p a r e n t i n g p l a n , d i d 

not s e t a p a r e n t i n g p l a n , p u r s u a n t t o § 30-3-153(b), t h e r e i s 
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p r o b a b l e m e r i t i n a t l e a s t one of the arguments r a i s e d i n the 

mother's postjudgment m o t i o n . 2 

We r e v e r s e the d e n i a l of the mother's postjudgment 

motion, and we remand the cause t o t h a t c o u r t w i t h 

i n s t r u c t i o n s f o r the t r i a l c o u r t t o h o l d a h e a r i n g on the 

mother's postjudgment motion. 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n and Moore, J J . , concur. 

Bryan, J . , concurs i n the r e s u l t , w i t h w r i t i n g . 

2 I n c o n c l u d i n g t h a t one of the mother's arguments has 
p r o b a b l e m e r i t , we do not h o l d t h a t the mother's postjudgment 
motion s h o u l d be g r a n t e d . R a t h e r , we h o l d o n l y t h a t t h e r e i s 
s u f f i c i e n t p r o b a b l e m e r i t t o r e q u i r e the t r i a l c o u r t t o h o l d 
a h e a r i n g on the mother's motion. A d d i t i o n a l l y , we ex p r e s s no 
o p i n i o n as t o the p r o b a b l e m e r i t of the o t h e r arguments the 
mother r a i s e d i n her postjudgment motion. 
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BRYAN, Judge, c o n c u r r i n g i n the r e s u l t . 

I concur i n the main o p i n i o n i n s o f a r as i t r e v e r s e s the 

judgment of the Madison C i r c u i t C ourt ("the t r i a l c o u r t " ) . 

However, I would have d e c i d e d the case on the m e r i t s i n s t e a d 

of remanding the case w i t h i n s t r u c t i o n s t o the t r i a l c o u r t t o 

conduct a h e a r i n g on the postjudgment motion f i l e d by A s h l e y 

S. Carden. See J.W. v. C.B., [Ms. 2090397, September 10, 

2010] So. 3d n. 2 ( A l a . C i v . App. 2010); S u l l i v a n & 

W i l l s R e a l E s t a t e , L.L.C. v. Cruce, [Ms. 2090112, A p r i l 23, 

2010] So. 3d ( A l a . C i v . App. 2010); Hornady Truck 

L i n e s , I n c . v. Howard, 985 So. 2d 469 ( A l a . C i v . App. 2007); 

H a l l v. H a l l , 895 So. 2d 299, 305 ( A l a . C i v . App. 2004); and 

H u l l v. H u l l , 887 So. 2d 904, 910 ( A l a . C i v . App. 2003). 
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