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H i l l c r e s t , Ltd. 

v. 

City of Mobile 

Appeal from Mobile C i r c u i t Court 
(CV-03-3091) 

On A p p l i c a t i o n f o r R e h e a r i n g 

PITTMAN, J u d g e . 

On a p p l i c a t i o n f o r r e h e a r i n g , t h e a p p e l l e e C i t y o f M o b i l e 

p o s i t s , a nd t h e d i s s e n t a g r e e s , t h a t t h i s c o u r t h a s r e v e r s e d 

t h e t r i a l c o u r t ' s j u d g m e n t , i n p a r t , on a g r o u n d n o t a s s e r t e d 
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b y t h e a p p e l l a n t , H i l l c r e s t , L t d . S u f f i c e i t t o s a y t h a t 

a f t e r t h e a p p e l l a n t ' s b r i e f h a d c h a l l e n g e d t h e c o r r e c t n e s s o f 

t h e summary j u d g m e n t i n i t s e n t i r e t y , p a r t i c u l a r l y a r g u i n g 

t h a t t h e c o n d e m n a t i o n a c t i o n b r o u g h t b y t h e s t a t e d i d n o t have 

any p r e c l u s i v e e f f e c t , t h e C i t y o f M o b i l e ' s a p p e l l e e ' s b r i e f 

s o u g h t t o d e f e n d t h e t r i a l c o u r t ' s summary j u d g m e n t as i t 

a p p l i e d t o t h e c l a i m e d i n t r u s i o n s o f s u r f a c e w a t e r b e t w e e n 

1979 and t h e s u b s e q u e n t c o n s t r u c t i o n o f t h e d r a i n a g e d i t c h on 

t h e b a s i s t h a t t h o s e c l a i m s h a d b e e n " a b a n d o n e d . " A l t h o u g h i t 

i s , o f c o u r s e , p r o p e r f o r an a p p e l l e e t o s e e k a f f i r m a n c e o f a 

summary j u d g m e n t upon any g r o u n d t h a t m i g h t a p p e a r o f r e c o r d 

" u n l e s s d u e - p r o c e s s c o n s t r a i n t s r e q u i r e o t h e r w i s e " ( W h e e l e r v.  

G e o r g e , 39 So. 3d 1061, 1083 ( A l a . 2 0 0 9 ) ) , i t i s l i k e w i s e 

p r o p e r f o r an a p p e l l a t e c o u r t t o d e t e r m i n e w h e t h e r t h o s e 

a r g u m e n t s a r e v a l i d (and t o d e c i d e , when a p p r o p r i a t e , t h a t 

t h e y a r e n o t , as i n t h i s c a s e ) . B e c a u s e t h e o p i n i o n on 

o r i g i n a l d e l i v e r a n c e i s r e s p o n s i v e t o t h e i s s u e s p r e s e n t e d b y 

t h e p a r t i e s , t h e a p p l i c a t i o n f o r r e h e a r i n g i s o v e r r u l e d . 

APPLICATION OVERRULED. 

Thompson, P . J . , and B r y a n and Thomas, J J . , c o n c u r . 

Moore, J . , d i s s e n t s , w i t h w r i t i n g . 
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MOORE, Ju d g e , d i s s e n t i n g . 

I c o n c u r r e d i n t h i s c o u r t ' s o p i n i o n i s s u e d i n t h i s c a s e 

on November 19, 2010. I n i t s a p p l i c a t i o n f o r r e h e a r i n g , t h e 

C i t y o f M o b i l e a r g u e s t h a t H i l l c r e s t , L t d . , d i d n o t r a i s e as 

an i s s u e on a p p e a l t h a t t h e t r i a l c o u r t e r r e d i n e n t e r i n g a 

summary j u d g m e n t on H i l l c r e s t ' s c l a i m a r i s i n g f r o m w a t e r 

i n t r u s i o n o n t o H i l l c r e s t ' s p r o p e r t y . I a g r e e . Nowhere i n i t s 

i n i t i a l a p p e l l a t e b r i e f t o t h i s c o u r t d i d H i l l c r e s t make t h a t 

a r gument. A l t h o u g h t h e o p i n i o n on r e h e a r i n g n o t e s t h a t " t h e 

a p p e l l a n t ' s b r i e f had c h a l l e n g e d t h e c o r r e c t n e s s o f t h e 

summary judgment i n i t s e n t i r e t y , p a r t i c u l a r l y a r g u i n g t h a t 

t h e c o n d e m n a t i o n a c t i o n b r o u g h t by t h e s t a t e d i d n o t have any 

p r e c l u s i v e e f f e c t , " ___ So. 3 d a t ___ , t h e r e was no argument 

a d d r e s s e d s p e c i f i c a l l y t o t h e c l a i m a r i s i n g f r o m w a t e r 

i n t r u s i o n . "[W]e c a n n o t c r e a t e l e g a l a r g u m e n t s f o r a p a r t y 

b a s e d on u n d e l i n e a t e d g e n e r a l p r o p o s i t i o n s u n s u p p o r t e d by 

a u t h o r i t y o r argument." S p r a d l i n v. S p r a d l i n , 601 So. 2d 76, 

7 9 ( A l a . 1 9 9 2 ) . "An argument n o t made on a p p e a l i s abandoned 

o r w a i v e d . " A v i s R ent A C a r S y s . , I n c . v. H e i l m a n , 876 So. 2d 

1111, 1124 n.8 ( A l a . 2 0 0 3 ) . A c c o r d i n g l y , I c o n c l u d e t h a t t h e 

o p i n i o n i s s u e d by t h i s c o u r t on o r i g i n a l s u b m i s s i o n i s 
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i n c o r r e c t i n s o f a r as i t r e v e r s e s t h e summary judgment on 

H i l l c r e s t ' s c l a i m a r i s i n g f r o m w a t e r i n t r u s i o n o n t o i t s 

p r o p e r t y . 

B a s e d on t h e f o r e g o i n g , I d i s s e n t t o t h e o v e r r u l i n g o f 

t h e C i t y o f M o b i l e ' s a p p l i c a t i o n f o r r e h e a r i n g . 
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