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Natalie H i l l b e r t 

v. 

State of Alabama 

Appeal from Houston C i r c u i t Court 
(CV-09-369) 

MOORE, Judge. 

N a t a l i e H i l l b e r t a p peals from a judgment o r d e r i n g the 

f o r f e i t u r e of two c a s h i e r ' s checks i n the amount of $9,900 

each and a money o r d e r i n the amount of $200 ("the 

i n s t r u m e n t s " ) . We r e v e r s e and remand. 
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P r o c e d u r a l H i s t o r y 

On J u l y 27, 2009, Douglas A l b e r t V a l e s k a , d i s t r i c t 

a t t o r n e y of the 20th J u d i c i a l C i r c u i t of Alabama, f i l e d a 

f o r f e i t u r e a c t i o n on b e h a l f of the S t a t e of Alabama a g a i n s t 

N a t a l i e H i l l b e r t , C a r l o s C o r t e z a/k/a L u i s H e r n a n d e z - A r r e l l e n o 

( " C o r t e z " ) , and the i n s t r u m e n t s . The S t a t e a t t a c h e d t o the 

c o m p l a i n t c o p i e s of the i n s t r u m e n t s . On August 14, 2009, 

H i l l b e r t answered the c o m p l a i n t . The S t a t e f i l e d an amended 

c o m p l a i n t on August 21, 2009. A f t e r an ore tenus p r o c e e d i n g , 

the t r i a l c o u r t e n t e r e d a judgment on January 7, 2010, 

d i s m i s s i n g C o r t e z as a p a r t y and condemning the i n s t r u m e n t s t o 

the S t a t e . On F e b r u a r y 2, 2010, H i l l b e r t moved f o r a new 

t r i a l a s s e r t i n g t h a t the e v i d e n c e was not s u f f i c i e n t t o 

supp o r t the f o r f e i t u r e of the i n s t r u m e n t s ; t h a t motion was 

d e n i e d on F e b r u a r y 3, 2010. H i l l b e r t f i l e d her n o t i c e of 

app e a l on F e b r u a r y 19, 2010. 

F a c t s 

J a c k i e Smith, a s e r g e a n t w i t h the s p e c i a l - i n v e s t i g a t i o n 

d i v i s i o n of the Houston County S h e r i f f ' s o f f i c e , t e s t i f i e d 

t h a t C o r t e z was a r r e s t e d on J u l y 16, 2009, f o r g i v i n g f a l s e 

i n f o r m a t i o n r e g a r d i n g h i s i d e n t i t y ; h i s bond was s e t a t 
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$20,000, cash o n l y . S m i t h t e s t i f i e d t h a t he had asked the 

p e r s o n n e l a t the s h e r i f f ' s o f f i c e t o c o n t a c t him i f anyone 

attempted t o p o s t a cash bond f o r C o r t e z because, based on an 

ongoing i n v e s t i g a t i o n , i t was h i s b e l i e f t h a t " t h e s e 

i n d i v i d u a l s " had no l e g i t i m a t e source of income from which t o 

p o s t a cash bond and because he wanted t o i n v e s t i g a t e the 

source of any cash bond t h a t anyone attempted t o p o s t f o r 

C o r t e z . S m i t h t e s t i f i e d t h a t , on J u l y 24, 2009, he r e c e i v e d 

a c a l l from the s h e r i f f ' s o f f i c e n o t i f y i n g him t h a t H i l l b e r t 

was a t t e m p t i n g t o p o s t a cash bond f o r C o r t e z . Smith 

t e s t i f i e d t h a t he, a l o n g w i t h I n v e s t i g a t o r R i c k Clemmons and 

I n v e s t i g a t o r P h i l l i p S m a l l , proceeded t o the Houston County 

J a i l where he met H i l l b e r t and took a statement from h e r . 

Smith t e s t i f i e d t h a t he had r e c o r d e d t h a t statement w i t h o u t 

H i l l b e r t ' s knowledge. 

The r e c o r d e d statement was e n t e r e d i n t o e v i d e n c e . 

A l t h o u g h some p o r t i o n s of the statement are not e a s i l y heard, 

H i l l b e r t can be heard i n the r e c o r d i n g s t a t i n g t h a t she had 

g o t t e n the money f o r the bond from " B r e n d a , " t h a t she d i d not 

know Brenda's l a s t name, and t h a t she d i d not know where 
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Brenda had g o t t e n the money. Sm i t h t e s t i f i e d t h a t H i l l b e r t 

a l s o t o l d him t h a t the money had come from Brenda S t a f f o r d . 

Thomas N e i l Thompson, a s p e c i a l agent f o r the f e d e r a l 

Drug Enforcement Agency, t e s t i f i e d t h a t C o r t e z has a l o n g 

h i s t o r y of drug i n v o l v e m e n t and t h a t he had a l s o been 

d e p o r t e d . Thompson s p e c i f i c a l l y t e s t i f i e d t h a t he had 

a r r e s t e d C o r t e z a p p r o x i m a t e l y f i v e y e a r s e a r l i e r on f e d e r a l 

drug charges a f t e r C o r t e z was caught w i t h a p p r o x i m a t e l y 220 

pounds of m a r i j u a n a . Thompson t e s t i f i e d t h a t , as a r e s u l t of 

those charges, C o r t e z had been sentenced t o a p p r o x i m a t e l y 30 

months i n c a r c e r a t i o n and had been d e p o r t e d t o Mexico, h i s 

c o u n t r y of c i t i z e n s h i p . Thompson t e s t i f i e d , however, t h a t 

C o r t e z had been a r r e s t e d a g a i n i n 2009 on drug charges. 

Thompson t e s t i f i e d t h a t S t a f f o r d i s C o r t e z ' s g i r l f r i e n d 

or h i s common-law w i f e . He f u r t h e r t e s t i f i e d t h a t S t a f f o r d 

had been a t a r g e t of a l o n g , ongoing i n v e s t i g a t i o n by the Drug 

Enforcement Agency and t h a t he had p a r t i c i p a t e d i n c o n t r o l l e d 

drug buys from S t a f f o r d , the most r e c e n t of which had o c c u r r e d 

on J u l y 31, 2008. He t e s t i f i e d t h a t , t o h i s knowledge, 

S t a f f o r d does not appear t o have any v i s i b l e means of s u p p o r t . 
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R i c k Clemmons, an i n v e s t i g a t o r f o r the Houston County 

S h e r i f f ' s o f f i c e who i s a s s i g n e d t o the v i c e / n a r c o t i c s u n i t 

and t o the U n i t e d S t a t e s M a r s h a l S e r v i c e , t e s t i f i e d t h a t 

C h r i s t o p h e r K e l l y Keys was i n the same v e h i c l e as H i l l b e r t 

when H i l l b e r t a r r i v e d a t the j a i l t o attempt t o p o s t a bond 

f o r C o r t e z . Clemmons t e s t i f i e d t h a t he had d i s c o v e r e d 

methamphetamine on Keys's p e r s o n t h a t same day. Clemmons a l s o 

t e s t i f i e d t h a t C o r t e z has d r u g - r e l a t e d charges pending i n 

Geneva County. He f u r t h e r t e s t i f i e d t h a t H i l l b e r t had t o l d 

him t h a t S t a f f o r d had g i v e n her the $20,000. 

H i l l b e r t ' s f a t h e r , M i c h a e l M a r t i n , t e s t i f i e d t h a t 

H i l l b e r t had b rought him some cash and had asked him t o use 

the cash t o o b t a i n a c a s h i e r ' s check i n the amount of $20,000. 

He t e s t i f i e d t h a t t h e r e were "bands" around much of the cash 

and t h a t i t was i n a paper bag. M a r t i n t e s t i f i e d t h a t , when 

he went t o the bank t o o b t a i n the c a s h i e r ' s check, he r e a l i z e d 

t h a t he had o n l y $19,900. He a l s o t e s t i f i e d t h a t an employee 

a t the bank had i n f o r m e d him t h a t any t r a n s a c t i o n over $10,000 

had t o be r e p o r t e d . M a r t i n t e s t i f i e d t h a t he had r e t u r n e d the 

cash t o H i l l b e r t . M a r t i n f u r t h e r t e s t i f i e d t h a t h i s mother, 
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Martha M a r t i n ("Martha"), had earned q u i t e a b i t of money and 

had g i v e n H i l l b e r t a c o n s i d e r a b l e sum of money over the y e a r s . 

H i l l b e r t t e s t i f i e d t h a t her grandmother, Martha, had 

g i v e n her between $200 and $500 e v e r y day f o r about s i x 

months. She t e s t i f i e d t h a t the she assumed the money had come 

from her grandmother's b u s i n e s s . H i l l b e r t t e s t i f i e d t h a t she 

had agreed t o l o a n S t a f f o r d the money t o p o s t a bond f o r 

C o r t e z and t h a t she had used the money her grandmother had 

g i v e n her t o o b t a i n the i n s t r u m e n t s . She t e s t i f i e d t h a t Keys 

had o b t a i n e d one of the c a s h i e r ' s checks f o r h e r ; she d i d n o t, 

however, s p e c i f y who had o b t a i n e d the o t h e r c a s h i e r ' s check or 

the money o r d e r . H i l l b e r t t e s t i f i e d t h a t she had known 

S t a f f o r d f o r s e v e r a l y e a rs and she f e l t t h a t S t a f f o r d would 

pay her back. She f u r t h e r t e s t i f i e d t h a t she had never been 

c h a r g e d w i t h a c r i m e and t h a t she earns a p p r o x i m a t e l y $200 a 

week c l e a n i n g houses. 

D i s c u s s i o n 

On a p p e a l , H i l l b e r t argues t h a t the S t a t e d i d not p r o v i d e 

s u f f i c i e n t e v i d e n c e t o sup p o r t the f o r f e i t u r e of the 

i n s t r u m e n t s . She f u r t h e r s p e c i f i c a l l y argues t h a t the f a c t 

t h a t an " o f f i c e r of the l a w " b e l i e v e s t h a t the funds used t o 
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purchase the i n s t r u m e n t s were d e r i v e d from proceeds o b t a i n e d 

from a v i o l a t i o n of the S t a t e ' s laws c o n c e r n i n g c o n t r o l l e d 

s ubstances i s not s u f f i c i e n t e v i d e n c e t o s u p p o r t the 

f o r f e i t u r e . 

"'On a p p e l l a t e r e v i e w of a r u l i n g from 
a f o r f e i t u r e p r o c e e d i n g a t which the 
e v i d e n c e was p r e s e n t e d ore t e n u s , the t r i a l 
c o u r t ' s f i n d i n g s of f a c t are presumed t o be 
c o r r e c t and the judgment w i l l be r e v e r s e d 
o n l y i f i t i s c o n t r a r y t o the g r e a t weight 
of the e v i d e n c e . Holloway v. S t a t e ex r e l .  
Whetstone, 772 So. 2d 475, 477 ( A l a . C i v . 
App. 2000). In o t h e r words, a t r i a l c o u r t ' s 
judgment based on ore tenus e v i d e n c e w i l l 
not be r e v e r s e d absent a showing t h a t i t 
amounts t o an abuse of d i s c r e t i o n . 
H i l l e g a s s v. S t a t e , 795 So. 2d 749, 753 
( A l a . C i v . App. 2001) . 

" ' I n K i n g v. S t a t e , 938 So. 2d 967 
( A l a . C i v . App. 2006), t h i s c o u r t d i s c u s s e d 
the S t a t e ' s burden when i t seeks t o have 
p r o p e r t y condemned p u r s u a n t t o the 
c i v i l - f o r f e i t u r e s t a t u t e . 

"'"'"'Under § 20-2-93 [ A l a . Code 
1975,] the S t a t e must e s t a b l i s h a 
prima f a c i e case f o r the s e i z u r e , 
condemnation, and f o r f e i t u r e of 
the p r o p e r t y . The s t a n d a r d of 
p r o o f i s r e a s o n a b l e s a t i s f a c t i o n . 
The s t a t u t e i s p e n a l i n n a t u r e 
and, as such, s h o u l d be s t r i c t l y 
c o n s t r u e d . ' " ' Ex p a r t e McConathy, 
911 So. 2d 677, 681 ( A l a . 2005) 
( q u o t i n g Holloway v. S t a t e ex  
r e l . Whetstone, 772 So. 2d [475] 
a t 476 [ ( A l a . C i v . App. 2 0 0 0 ) ] , 
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q u o t i n g i n t u r n S t a t e v. Smith, 
578 So. 2d 1374, 1376 ( A l a . C i v . 
App. 1 9 9 1 ) ) . " 

" ' K i n g , 938 So. 2d a t 970.' 

" A t k i n s v. S t a t e , 16 So. 3d 792, 795 ( A l a . C i v . App. 
2009). 

" S e c t i o n 2 0 - 2 - 9 3 ( a ) ( 4 ) , A l a . Code 1975, p r o v i d e s 
f o r the f o r f e i t u r e of 

" ' [ a ] l l moneys, n e g o t i a b l e i n s t r u m e n t s , 
s e c u r i t i e s , or o t h e r t h i n g s of v a l u e 
f u r n i s h e d or i n t e n d e d t o be f u r n i s h e d by 
any person i n exchange f o r a c o n t r o l l e d 
substance i n v i o l a t i o n of any law of t h i s 
s t a t e ; a l l proceeds t r a c e a b l e t o such an 
exchange; and a l l moneys, n e g o t i a b l e 
i n s t r u m e n t s , and s e c u r i t i e s used or 
i n t e n d e d t o be used t o f a c i l i t a t e any 
v i o l a t i o n of any law of t h i s s t a t e 
c o n c e r n i n g c o n t r o l l e d s u b s t a n c e s . ' " 

W i l l i a m s v. S t a t e , [Ms. 2080918, March 12, 2010] So. 3d 

, ( A l a . C i v . App. 2010). 

In the p r e s e n t case, the t r i a l c o u r t d i d not make any 

s p e c i f i c f i n d i n g s . Thus, we must "assume t h a t [the t r i a l 

c o u r t ] made those f i n d i n g s n e c e s s a r y t o s u p p o r t [ i t s ] 

judgment." Casey v. Manning, 571 So. 2d 1024, 1025 ( A l a . 

1990). A t the t r i a l , t h e r e was c o n f l i c t i n g e v i d e n c e p r e s e n t e d 

as t o whether the funds used t o purchase the i n s t r u m e n t s 

o r i g i n a t e d from S t a f f o r d or H i l l b e r t . We co n c l u d e , however, 
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t h a t the t r i a l c o u r t c o u l d not have r e s o l v e d the c o n f l i c t i n 

f a v o r of the funds h a v i n g o r i g i n a t e d from H i l l b e r t because, 

assuming the funds o r i g i n a t e d from H i l l b e r t , t h e r e was no 

e v i d e n c e p r e s e n t e d t o i n d i c a t e t h a t H i l l b e r t had f u r n i s h e d the 

funds or i n t e n d e d t o f u r n i s h the funds " i n exchange f o r a 

c o n t r o l l e d substance i n v i o l a t i o n of any law of t h i s s t a t e , " 

t h a t the funds were " t r a c e a b l e t o such an exchange," or t h a t 

the funds were "used or i n t e n d e d t o be used to f a c i l i t a t e any 

v i o l a t i o n of any law of t h i s s t a t e c o n c e r n i n g c o n t r o l l e d 

s u b s t a n c e s . " A l a . Code 1975, § 2 0 - 2 - 9 3 ( a ) ( 4 ) . A d d i t i o n a l l y , 

t h e r e was no e v i d e n c e i n d i c a t i n g t h a t H i l l b e r t had any h i s t o r y 

w i t h i l l e g a l drug usage or s a l e s , and t h e r e was no e v i d e n c e 

i n d i c a t i n g t h a t H i l l b e r t d i d not have a l e g i t i m a t e source of 

income. In f a c t , H i l l b e r t t e s t i f i e d t h a t she earned money 

c l e a n i n g houses and t h a t her grandmother r e g u l a r l y gave her 

money. Thus, a f i n d i n g t h a t the funds used to purchase the 

i n s t r u m e n t s o r i g i n a t e d w i t h H i l l b e r t would not s u p p o r t the 

t r i a l c o u r t ' s judgment condemning the i n s t r u m e n t s . 

The o n l y f i n d i n g t h a t would s u p p o r t the t r i a l c o u r t ' s 

judgment i s a f i n d i n g t h a t the funds used to purchase the 

i n s t r u m e n t s o r i g i n a t e d from S t a f f o r d . In H a r r i s v. S t a t e , 821 
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So. 2d 177 ( A l a . 2001), our supreme c o u r t a f f i r m e d a t r i a l 

c o u r t ' s judgment condemning c e r t a i n c u r r e n c y . 821 So. 2d a t 

185. The t r i a l c o u r t had based i t s judgment, i n p a r t , on the 

f a c t t h a t the owner of the c u r r e n c y was known t o be i n v o l v e d 

i n n a r c o t i c s s a l e s and was unemployed and t h a t i t was thus 

improbable t h a t the owner of the c u r r e n c y had been a b l e t o 

save t h a t amount of money. 821 So. 2d a t 183. S i m i l a r l y , i n 

the p r e s e n t case, the S t a t e p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t 

S t a f f o r d was a known drug d e a l e r who had no l e g i t i m a t e source 

of income. Thus, assuming t h a t the funds used to purchase the 

i n s t r u m e n t s o r i g i n a t e d w i t h S t a f f o r d , the t r i a l c o u r t c o u l d 

have c o n c l u d e d t h a t the S t a t e had p r o v ed t o "[a] r e a s o n a b l e 

s a t i s f a c t i o n " t h a t the funds were " t r a c e a b l e t o ...an exchange 

[ f o r a c o n t r o l l e d s u b s t a n c e ] . " See W i l l i a m s , s u p r a ; and § 20-

2 - 9 3 ( a ) ( 4 ) . 

We note, however, t h a t S t a f f o r d was not a p a r t y t o the 

f o r f e i t u r e a c t i o n . "[T]he i s s u e of the f a i l u r e t o j o i n an 

i n d i s p e n s a b l e p a r t y may ... be r a i s e d by an a p p e l l a t e c o u r t ex 

mero motu." J.K.L.B. Farms, LLC v. P h i l l i p s , 975 So. 2d 1001, 

1005 ( A l a . C i v . App. 2007). "'The absence of a n e c e s s a r y and 

i n d i s p e n s a b l e p a r t y n e c e s s i t a t e s the d i s m i s s a l of the cause 
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w i t h o u t p r e j u d i c e or a r e v e r s a l w i t h d i r e c t i o n s t o a l l o w the 

cause t o s t a n d over f o r amendment.'" A l l b r i t t o n v. Dawkins, 

19 So. 3d 241, 244 ( A l a . C i v . App. 2009) ( q u o t i n g J.C. Jacobs  

Banking Co. v. Campbell, 406 So. 2d 834, 850-51 ( A l a . 1981)). 

Because the t r i a l c o u r t i m p l i c i t l y found t h a t the i n s t r u m e n t s 

b e l o n g e d t o S t a f f o r d , S t a f f o r d was the r e a l p a r t y i n i n t e r e s t 

and an i n d i s p e n s a b l e p a r t y t o t h i s case. See, e.g. Hodge v.  

S t a t e , 643 So. 2d 982, 983-84 ( A l a . C i v . App. 1993) ( h o l d i n g 

t h a t the owner of a v e h i c l e s u b j e c t t o f o r f e i t u r e p r o c e e d i n g s 

was the r e a l p a r t y i n i n t e r e s t and an i n d i s p e n s a b l e p a r t y t o 

the f o r f e i t u r e a c t i o n ) . See a l s o H i l d r e t h v. S t a t e , [Ms. 

2081079, May 28, 2010] So. 3d , ( A l a . C i v . App. 

2010) (Moore, J . d i s s e n t i n g ) . Thus, we must r e v e r s e the t r i a l 

c o u r t ' s judgment and remand the cause f o r the t r i a l c o u r t t o 

d i s m i s s the case or " ' t o a l l o w the cause t o s t a n d over f o r 

amendment.'" A l l b r i t t o n , 19 So. 3d a t 24 4. 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n and Thomas, J J . , concur. 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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