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THOMPSON, Presiding Judge.
Tina Lang ("the mother") appeals from a Judgment
modifying custody of the parties' three children. The mother
had been awarded primary physical custody of the children when

she and Michael Lang ("the father™) divorced in December 2004.
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In the judgment at issue, the trial court awarded custody of
the two younger children Lo the father; it awarded custody of
the oldest child tc the children's maternal grandparents. The
children were 16, nine, and six vyears old at the time of
trial. The vyoungest child is a boy; the older two children
are girls.,.

The record indicates the following. TIn August 2006, the
father filed a petition seeking to hold the mother in contempt
for staying overnight with a member ¢f the opposite sex while
the children were present, in contraventicon of the divorce
Judgment. The father also requested custody of the parties'
three children. The mother then filed a motion seeking to
hold the father 1in contempt for his failure to pay child
support and for his fallure to exercise vislitation with all
the children. The mother asserted that the father wvisited
with only one c¢hild and took only one c¢child for summer
vacation. The mother and the father settled their differences
at that time, and the trial court incorpcrated thelir agreement
inte a judgment entered on August 23, 2006. In that judgment,
the trial court also held the mother in contempt for her

admitted wviolation of the c¢chabitation provision of the
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divorce judgment. In the August 23, 2006, judgment, the trial
court alsc stated: "The parties have agreed that no future
custody petitions shall be filed based on the co-habitation
issue which is being resolved by this order.™

On March 26, 2007, the father filed another petition for
a custody modification, alleging that the mother had violated
the August 23, 2006, order enforcing the provision in the
divorce judgment forbidding the mother to cohabitate. In his
petition, the father sought custody of the parties' middle
child and asked that custody of the oldest and vyoungest
children be awarded to the maternal grandparents. The same
day--March 26, Z2007--the trial court entered an ex parte order
awarding pendente lite custody of the middle child to the
father and awarding pendente lite custody of the other two
children to the maternal grandparents.

During the two years after the entry c¢f the ex parte
pendente lite order, the parties filed a number of petitions
and motions regarding child support and visitation issues.
Four judges have presided over this case. As pointed out by
the trial judge who entered the judgment made the basis of

this appeal, 1t appears from the record that the parties
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reached agreements on the 1issues raised 1in their wvarious
petitions before hearings could be held. Since the entry of
the March 26, 2007, ex parte custody order, the custody
arrangement set forth in that order remained in place. After
providing time for the parents to submit to drug tests and for
a psychologist to examine the children and after a number of
continuances requested by the attorneys for both parties and
by the guardian ad litem appointed tc represent the children,
a trial was held on the issue of "permanent" custody on July
30, 2009.

The evidence adduced at the July 30, 2009, trial tended
to show the following. The father testifled that he scught a
custody modification because, at the time he filed the
petition in 2007, the mother was spending the night with a man
who was a user and manufacturer of methamphetamine. The
mother acknowledged that she had been in a relationship with
the man, and she was aware he used and manufactured
methamphetamine, but, she said, she did not use drugs or drink
alcohol. The older children were upset over the mother's
relationship with the man, who was in jail at the time of the

trial. The mother acknowledged that, while she was In that
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relationship, she had put her relationship with her boyfriend
before the needs of her children. She said that, at the time,
she did nct believe that the relationship might cause her to
lose custody of her children because, she said, she believed
that the father was "trying to get back" at her. Sshe also
testified that, although she had continued the relationship
after the trial court entered the ex parte pendente lite
custody order on March 26, 2007, she never "stayed" with the
man again. The mother testified that the relationship had
ended more than a year before the 2009 trial.

At the time of the trial, the mother was engaged to a man
she had known all of her life. She sald that they had been
dating for seven months. Her fiancé has a four-bedroom, two-
bath house, large encugh to accommodate all three children;
ghe said that she did not want the children separated. At the
time of the trial, the mother was living with the maternal
grandparents. She said that she had moved in with them to be
with her c¢hildren, two of whom had been living with the
maternal grandparents as a result ¢f the 2007 ex parte order.

The mother testified that she had a full-time job and could
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support all three children. She also said that she was back
in school studying Lo earn a degree as a registered nurse.

The mother submitted to a drug test, the results of which
were negative, but she did not submit to the hair-follicle
test that the trial court requested. The mother testified
that she could not affeord the latter test but that she did
submit to¢ a urine drug test. The results of that test,
included in the record, indicated that the mother was not
using drugs of any Xkind.

The mother also did not take part in the psychologist's
examination of the children. £She testified that she thought
she was Lo make the children available for the psychologist,
but she did not think that she was to be there. The order
requiring the children Lo submit Lo the examinations staltes:

"[Tlhe ccurt finds that it is in the best interest

of the children that they be examined by a licensed

psychologist or psychiatrist in order to determine

their current emoticnal state; any underlying causes

of distress; and tc make recommendations to the

court and the guardian ad litem concerning future

handling of the children's emoticonal needs.”

The father was cordered to pay the cost of the children's

sessions with the psychologist,
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Similarly, the mother testified that she did not contact
the guardian ad litem appointed on behalf o¢f the children
because, she said, she believed that the guardian ad litem was
to contact the children. The mother said that she had not
paid the guardian ad litem because, she said, she never
recelived a bill.

The father was living with his father in the children's
paternal grandparents' house at the time of trial. The
father's mether had died a month before the trial. The
paternal grandparents' house has three bedrooms: the paternal
grandfather has one room, the father has one rcom, and the
middle child has the last room. When the youngest child had
visited with the father, he had slept with the father in his
rocm or with the paternal grandparents in their room. The
father testified that if he received custody of all three
children, he woculd have to "work cut" sleeping arrangements.
He speculated that they would make use of "air mattresses,
couches, whatever."

The father testified that he had requested custody of
only one of the children because it was too difficult for him

to drive the oldest and youngest children to school. The
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oldest child was in high school in Gordo, and, at the time the
father filed his petition, the youngest child was in school in
Reform. The father lived in Greene County, more than 30 miles
away from the children's schools. At the time of the trial,
however, the middle child and the youngest child attended the
same schocl. The father said that, in additicon to seeing the
youngest child every other weekend, he also sees Lhe youngest
child when he takes the middle child to school or picks her up
from schocl. The father testified that he and the oldest
child, a daughter, had a strained relationship. He seldom saw
the oldest child, although he did speak with her on the
telephone approximately once every two weeks.

The middle child was in the fourth grade at the time of
the trial. By all accounts, she was a good student while In
the father's custody. When the middle child was in the first
grade, she lived with the mother. The father called the
middle child's first-grade teacher to testify that, while in
the first grade, that c¢hild had been inattentive, had
frequently daydreamed, and had "seemed to be just in her own
little world.™ Both the mother and the father met with the

teacher and were involved in helping to work with the child.
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The teacher also testified that she recalled "something about
maybe Che power was cubt off" when the middle c¢hild was living
with the mother; however, the teacher could not remember
specifically where the power had been turned off, saying: "I
don't know that it was [the middle child's] mother's apartment
or house. It may have been someone else's."” The teacher
noted that three years had passed since Lhe incident,

The father conceded that he had not made any child-
support payments in the eight months preceding the trial. The
father testified that he was self-employed and that his income
fluctuated between $16,000 and $30,000 annually. Evidence
introduced at trial indicated that the father's monthly income
was 51,500 and that the mother's monthly income was $2,393.60.

A psychologist who had met with the two oldest children
in 2008 testified that, at that time, both were emotionally
healthy, well adjusted children. The psycholcecgist said that
the oldest child appeared to be angry with the mother for
being 1n a relationship with a man. At the time the
psychologist met with the c¢hildren, the mother would still
have been in the relationship with the man who allegedly used

and manufactured methamphetamine, whcem she was no longer
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seecing at the time of the trial. Likewise, the psychclogist
said, he thought the c¢ldest child had distanced herself from
the father. The psychologist's report indicated that the
oldest child thought that the father's affair with a "close
friend of the family" had caused her parents' divorce.

On January 21, 2010, the trial court entered an order
finding that the father was a fit parent and that the mother
was "unfit" for a number of reascns, including that the man
with whom the mother had previously been cohabitating was a
methamphetamine user and manufacturer who was in prison at the
time of the trial. The mother had admitted that she had
continued to¢o cohabitate with the man even after the August
2006 contempt order was entered, saving that, at the time, she
put that relaticnship before the needs of her children. The
trial court further noted that, at the times of the trial, the
mother was not "ready to acknowledge that the relationship
with [the man had] threatened her custody of the children.”

As further grounds that the mother was "unfit," the trial
court stated that the mother had falled to participate when

the psychclogist had examined the children; that she had not

10
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submitted to a hair-follicle drug test;! and that she had not
contacted the children's guardian ad litem although the
guardian ad litem had sought her input.

Based upon its findings, the trial court awarded custody
of the two younger children to the father and awarded custody
of the cldest child to the maternal grandparents. The mother
was awarded supervised visitation with the middle c¢hild and
the youngest child and unsupervised visitation with the oldest
child.

In addition to modifying custody, the trial court's
Judgment also established child-support obligations,
determined the father's child-support arrearage, ordered the
mother and the father to each pay half of the guardian ad
litem's fee, and denied all other relief the parties had
requested. The mother appeals.

The mother contends that the trial ccourt wviclated her
right to due process when it entered the March 2007 ex parte

custody order and an order extending the terms of that order,

'The reccrd includes the results of urine drug tests
administered to the mother and the father. The results of
both tests were negative for the presence of illegal drugs.
There is no evidence in the record indicating that either the
mother or the father submitted to a hair-follicle drug test.

11
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which was entered in April 2007. Both orders purported to
make "temporary" custody awards. The ex parte "temporary"
custody orders entered in this case were in the nature of
pendente lite orders because they were "'effective only during
the pendency of the litigaticon ... and [were] ... replaced by
the entry of a final judgment'" at the end of the litigaticn.

FEvans v. FEvans, 978 So. 24 42, 48 (Ala. Civ. App. 2007)

(quoting T.J.H. v. S.N.F., %60 So. 2d 669, 672 (Ala. Civ. App.

2006)). The mother did not petiticon this court for a writ of

mandamus to set aside the ex parte orders. cee, e.g., Ex

parte Russell, 911 So. 2d 719 (Ala. Civ. App. 2005) ({(this

court issued a writ o¢f mandamus ordering the trial court to
vacate ex parte orders granting the father pendente lite
custody and further ordering the trial ccocurt to hold an
evidentiary hearing on the father's motion for pendente lite
custody). The litigation proceeded and, on July 30, 2009, a
trial was held on the issue of custody modification. The
mother fully participated in that trial, after which the trial
court entered the judgment modifying custody. That judgment
effectively replaced the ex parte custody orders.

"!'"The general rule is, if pending an
appeal, an event occurs which renders it

12
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impossible for the appellate court to grant
any relief, the appeal mav be dismissed.
There are many instances in which such
condition may arise.... The condition may

arise from the act of the court a guo,
that i3 teo say, from some crder or judgment
in the case pending the appeal, which is
made by fthe court, which renders the
determination of the gquestions presented by
the appeal unnecessary. Paris Electric
Light[ & Ry.] Co. v. Martin (Tex. Civ. App.
[1895]) 31 S.W. 243; 2 Cent. Dig. Appeal
and Error, & 71 et seqg."'

"Siegelman v. Alabama Ass'n of Sch. RBds., 819 So. Zd

568, 575-7¢6 (Ala. 2001) (guoting Caldwell v.
Loveless, 17 Ala. App. 381, 382, 85 So. 307, 307-08
(1920)) (emphasis added in Siegelman).”

Madical Assurance Co. v. Ahesthegiology & Pain Med. of

Montgomery, P.C., 857 So. 2d 45%, 463 (Ala. 2006).

In this case, the intervening trial on the issue of
custody medification and the judgment replacing the ex parte
custody orders render moot any issue regarding the propriety
of the ex parte orders. Accordingly, this court will not
consider whether the trial court erred in entering the ex

parte orders. See Auburn Med. Ctr., Inc. v. Fast Alabama

Health Care Auth., 908 So. 2d 243, 245-4¢6 (Ala. Civ. App.

2003) (holding that a court will not decide & legal issue that

is irrelevant teo the ocutcome of case).

13



2090490

The mother contends that the trial court applied the
improper standard of review in medifying the custody award sel
forth in the parties' 2004 divorce judgment. Specifically,
the mother asserts, there is no indication in the record or in
the judgment that the trial court applied the standard set

forth in Ex parte MclLendon, 445 So. 2d 863 (Ala. 1984),

The MclLendon standard 1s as follows:

"A parent seeking to medify a custody Jjudgment
awarding primary physical custedy ©To the other
parent must meet the standard for modification of
custody set forth in Ex parte Mclendon|[, 455 So. Zd
863 (Ala. 1984)]. Under that standard, the parent
seeking to modify custody of a c¢hild must
demonstrate that there has been a material change in
circumstances, that the proposed change in custody
willl materially promote the child's best interests,
and that the benefits of the change will more than
offsett the inherently disruptive effect caused by
uprooting the child. Ex parte Mclendon, supra."

Adams v. Adams, 21 So. 3d 1247, 1252 (Ala. Civ. App. 2009).

We further note that "[a] pendente lite order awarding custody
Lo a parent does not create a presumpticn in favor of the

party who 1s awarded pendente lite custody.” T.J.H. wv.

S.N.F., 960 So. 2d at 673.
In its judgment, the trial court modified custody based
upon i1its finding that the mother was "unfit." A finding that

a parent 1s unfit 1s required in cases 1In which a nonparent

14
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secks custody of a child. See Ex parte Terry, 494 So. 2d 628,

632 (Ala., 1986}). Such a finding is not required in a custody

dispute between parents. See MclLendon, supra.

In his 2006 petition seeking a custody modification, the
father asserted that the mother was in wviolaticn of a
provision of a previous court order prohibiting the mother
from cohabitating with a member of the opposite sex. AL
trial, the father testified that the reascn he filed the
petition in 2006 was because, at the time, the mother was
cohabitating with a man known tc be using and manufacturing
methamphetamine.

Furthermcre, the maternal grandparents, who ultimately
were awarded custody of the oldest child, made clear to the
trial court at the outset of the July 30, 2009, trial that
they were not seeking custody of the children. The maternal
grandmother told the trial court that she "thocught we were
here to get custody between [the father] and [the mother]" and
that they were in ccurt tc be witnesses for the mother and to
support her. The maternal grandparents specifically stated
that they were not parties in the case, and, the maternal

grandmother said, "[w]e're nct here trying to petition

15
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custody.™ In the Jjudgment the trial court noted that,
although the maternal grandparents had filed a "Petition for
Ex Parte Relief and Modificaticn of Final Decree™ on August
28, 2008,° the court had clarified their status at the outset
of the July 30, 2009, trial. The judgment reflected that the
maternal grandparents had said that they were only witnesses
at the trial and that the attorney who had filed the August
28, 2008, petition on behalf of the maternal grandparents had
appeared at the beginning ¢f the trial "to make clear that the
[maternal grandparents] were not parties and [that] he did not
represent them in this matter."”

Based upon the record, we conclude that this case
involves a custody dispute between the father and the mother.
Therefore, the Mclendon standard was the correct standard to
be applied in determining whether to modify custody. However,
after a review of the judgment and the record, we find no

indicaticon that the trial court applied the Mclendon standard.

‘The "Petition for Ex Parte Relief and Modification of
Final Decree" to which the trial court referred 1s not
included in the record on appeal.

16
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The trial court's judgment modifying custody is based upcn its
finding that the mother is "unfit."™’

We recognize that the MclLendon standard is less stringent
than the parental-unfitness standard. This court has held
that when a2 Judgment awarding a custody modification is
entered based upon application of a more stringent standard
than should have been applied, the Jjudgment 1is due Lo be
affirmed on the ground that the trial court's error in

applying the more stringent standard was harmless., Rehfeld v,

Roth, 885 Sc. 2d 791, 794 (Ala. Civ. App. 2004), citing Lawley
v. Byrd, 689 So. 2d 191 (Ala. Civ. App. 1997), and I.M. v.
J.P.F., 668 50. 2d 843 (Ala. Civ. App. 1995). 1In this case,
however, the mother also asserts that the evidence does not
support the trial court's Jjudgment modifying custody on the
basis that she was unfit. In fact, she argues, the evidence

is insufficient to meet even the Mclendon standard.

‘We recognize that, in a custcody dispute betwsen a parent
and a nonparent, tc award custody to the nonparent a trial
court must find, by clear and convincing evidence, that a
parent is unfit,. Thus, had the maternal grandparents been
seeking custody of any of the children, to award custody to
the maternal grandparents, the trial court would have had to
find that the mother was unfit,

17
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"'When this Court reviews a trial court's
child-custody determinaticon that was based
upcen  evidence presented ore Lenus, we
presume the trial court's decision is
correct: "'A custody determination of the
trial court entered upon cral testimony 1s
accorded a presumption of correctness on
appeal, and we will not reverse unless the
evidence S0 fails to support the
determination that it 1s plainly and
palpably wrong....'" Ex parte Perkins, 646
So., 2d 46, 47 (Ala. 1994}, guoting Phillips
v. Phillips, 622 So. 2d 410, 412 (Ala. Civ.
App. 1993) (citations omitted). This
presumpticn is based on the trial court's
unique positicon to directly observe the
witnesses and to assess their demeanor and
credibility. This opportunity to observe
witnesses is especially 1important in
child-custody cases. "In child custody
cases especially, the perception of an
attentive trial Jjudge is of great
importance." Williams v. Williams, 402 So.
24 1029, 1032 (Ala. Civ. App. 1981).'

"Ex parte Fann, 810 Sco. 2d ©31, 633 (Ala. 2001)."

Ex parte Blackstock, [Ms. 1061445, Sept. 11, 2009] So. 3d

~, (Ala. 2009). However, when a trial court improperly
applies the law to the facts, the trial court's Jjudgment is

not entitled to a presumption of correctness on apgeal.

Laminack v. Laminack, 675 So. 2d 479, 481 (Ala. Civ. App.

1596) .
The trial court's grounds for finding the mother "unfit"

were that, at one time, she had cochabitated with a drug user

18
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and manufacturer, that she had failed to submit to a hair-
follicle drug test, that she had falled to participate in the
children's examinations by the psychologist, and that she had
failed to contact the guardian ad litem.

In B.5.L. v. S.E., 875 So. 2d 1215 (Ala. Civ. App. 2003),

as 1in this case, a relatively long time passed betwsen the
filing of the petition for a custedy modification and the
entry of the final judgment. In B.S.L., this court reversed
a judgment medifying custody based on the mother's history of
drug and alcchol abuse when the mother had voluntarily sought
treatment and had abstained from abusing drugs and alcohol for
almost two years as of the date of trial. Id. at 1224,

In A.L. v. §5.J., 827 5S5o. 2d 828 (Ala. Civ. App. 2002),

the father sought custoedy of the parties' 13-month-old child,
and the child's paternal grandmother, who also sought custody
of the child, moved to intervene. After a trial, the trial
court awarded the mother and the father joint legal custody of
the child but awarded primary physical custody of the child to
the paternal grandmother. Id. at 830. Evidence in that case
indicated that the 19-year-old mother, among other things, had

dated D.W., a 17-year-c¢ld whe admitted that he had used

19
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illegal drugs and had consumed alcohol in the past; he also
acknowledged that he had overdosed on drugs in October 2000.
At cone point during the litigation regarding custody of the
child, the trial court had ordered that the child not be
allcwed 1in D.W.'s presence and had awarded the mother
temporary custody of the child on the condition that she avecid
contact with D.W. However, Lthe record in that case included
evidence indicating that the mother had continued to see D.W.
and that D.W. had even spent the night at the mother's
apartment in violaticn of the trial court's order. There was
no evidence, however, that the mother had placed the child in
any situation that was harmful or dangerocus. Id. at 832-33,

At the time of the trial in A.L., the mother was no
longer dating D.W. This court reversed tChe judgment awarding
primary physical custcecdy of the child to the paternal
grandmother, concluding that, although the evidence indicated
that the mother had exhibited poor judgment, it fell short of
establishing, by c¢lear and convincing evidence, that the
mother was an "'"unflit or improper person Lo be entrusted with

the care and upbringing of the child."'"™ Id. at 834 (guoting

20
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Ex parte Terry, 494 So. 24 at €32, gquoting in turn Ex parte

Mathews, 428 So. 2d 58, 5% (Ala. 1983)).

In this case, the mother's relationship that the father
testified was the basis for his request for a custody
modification and that the trial court used as the primary
basis for finding that the mother was "unfit" had ended mcre
than a year before the trial of this case. AL Lhe tLime of the
trial, the mother was engaged to a man she had known all of
her life. There was no evidence Iindicating that the mother's
fiancé had engaged in improper or illegal conduct. There was
no evidence indicating that the mother was using illegal drugs
at the time of the trial. The mother's fiancé had already
purchased a house large enough to accommodate all three of the
mother's c¢hildren. The mother held a full-time Jjob and had
returned to school to become a registered nurse. The
psychologist who had examined the twe older children found
them both to be healthy and well adjusted. It is true that
the older children were upset with the mother's relationship
at Lhe root of this case; however, Lhe psychologist also found

that the clder child was upset with the father, too, because

21
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of her belief that his affair with a family friend had caused
the breakup of the parties' marriage.

As was the case with the mother in A.L., the evidence in
this case indicated that the mother had exercised poor
judgment in the past. At the time the father's petition was
filed, the mother's circumstances may well have led one to
conclude that she was unfit. However, like the mother 1in
B.S.L., her circumstances at the time of the trial, which was
held more than two years after the father filed his petition,
had changed for the better. The mother provided explanations
regarding the trial court's concerns that the mother had
failed to take & hair-follicle drug test, had falled to
participate in the psychologist's examinaticn of the children,
and had failed to centact the guardian ad litem. Even 1f the
trial court did not accept the mother's explanations, however,
we conclude that the mother's conduct did not make her an
"'unfit or improper person to be entrusted with the care and

upbringing of the child'" as regquired by Ex parte Terry, 494

So. 2d at 632,
After reviewing the record in this case, we conclude that

there is insufficient evidence to support a finding that the

272
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mother was unfit, and, thus, the judgment finding the mother
Lo be unfit is plainly and palpably wrong. Because Lhere is
insufficient evidence to support the finding that the mother
was unfit, the trial court's award of custody of the oldest
child to the maternal grandparents, with whom the mcther was
living s¢ she could be with the oldest and youngest child, was

improper and must be reversed. See Ex parte Terry, 494 So. 2d

at 632. Qur heolding precludes the need to address the
propriety of awarding custedy of the oldest child to the
maternal grandparents on the basis that they were not parties
in this matter.

Furthermore, because the evidence doss not support the
trial court's finding that the mother was unfit, we cannct say
that application of the incorrect, albeil more stringent,
standard of determining whether to modify custody constituted
harmless error. There is nothing in the record or in the
judgment toc suggest that the trial court considered whether
there had been a material change in circumstances, that the
proposed change in custody would materially promote the
children's best interests, and that the benefit brought about

by the modification more than offset the inherently disruptive

23



2090490

effect caused by uprcoting the children. Therefore, we also
reverse Lhe Lrial courtL's Jjudgment modifying custody of the
two youngest children. We remand this cause for the trial
court to consider the evidence 1n 1light of the Mclendon
standard to determine whether a change of custody of the
parties' children is warranted.

Because we reverse the judgment of the trial court as to
the modification of custody o©f all three children, we
pretermit discussion of the other issues the mother ralses on
appeal.

REVERSED AND REMANDED.

Pittman, Bryan, and Thomas, JJ., concur.

Moore, J., concurs 1n part and dissents in part, with

writing.

24
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MOORE, Judge, concurring in part and dissenting in part.
When a c¢ircuit court awards custody of a c¢hild to a

grandparent over Lhe objection of a natural parent, it may do

50 only based upon an express finding that the parent is unfit

to exercise custody of the child., Ex parte Terry, 4%4 So. 2d

628, 632 (Ala. 1986). 1In its final judgment, the trial court
awarded custody ¢f the parties' oldest child to the children's
maternal grandparents after they had exercised pendente lite
custody o¢of that child for over Lwo years. Hence, the trial
court's finding that the mother was unfil was a necessary partk
of i1ts Jjudgment, regardless of the fact that the maternal
grandparents testified that they were not petitloning for
custody. ITn other words, the ultimate dispositicn of the
custody of the oldest child made this mocre than "a custody
dispute between the father and the mother," as the main
opinion concludes., = So. 3d at

That bkeing said, I agree with the main opinion's
conclusion that, at the time of the trial, the mother was not
an unfit parent. T note that the unfitness of a parent

sufficient to deprive that parent of his or her custody of a

child must be proven by c¢lear and convincing evidence., Terry,

25



2090490

supra. That evidence must show that, at the time of the
custody disposition, the parent lacks the ability or

willingness to properly care for the child. See J.W. v. T.D.,

[Ms. 2080042, May 28, 2010] = So. 3d ’ (Ala. Civ.
App. 2010) (Moore, J., dissenting} (noting that a finding of
unfitness equates to a finding that a parent is unable or

unwilling to discharge his or her parental responsibilities to

and for the child); and Stocks v. Stocks, [Ms. 2080941, April

30, 20101  So. 24  ,  (Ala. Civ. App. 2010) (Mocre,
J., concurring in part and dissenting in part) (ncting that

the unfitness of a parent must be adjudged as of the time of

the custodial disposition} (citing Ex parte Phillips, 266 Ala.

198, 200, 95 So. 24 77, 79 (1957); Edwards v. Sessions, 254

Ala. 522, 524, 48 So. 24 771, 772 (1950); and Borsdorf v.

Mills, 49 Ala. App. 658, 661-62, 275 So. 2d 338, 340-41 (Civ.
App. 1973)). Hence, this ccurt will affirm a judgment finding
a parent unfit only if the evidence in the record reasonably
could have clearly ccnvinced the trial court that that parent
was currently unable or unwilling tc properly parent the

children. Stocks, So. 3d at  (Moore, J., concurring in

part and dissenting in part). I agree with the main opinion
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that the evidence proved that the mother may have once been
unfit -- during her relationship with her drug-abusing
paramour -- but that she had since rehabilitated so that she
was no longer unable or unwilling to discharge her parental
responsibilities to and for the children. Accordingly, I
agree that that part ¢f the judgment awarding custcdy of the
oldest c¢hild to the maternal grandparents 1is due to be
reversed.”

The mother had obktained custody of the two vounger
children by virtue of a prior, valid custody judgment, which
custody she had not voluntarily forfeited. Thus, the trial
court could have awarded the father custody c¢f the younger
children only based on the standard set forth in Ex parte
McLendon, 445 So. 2d 863 (Ala. 1984), which the main opinion
correctly summarizes. So. 3d at . Although a finding

of unfitness of the custodial parent is nct required in order

'l also note that, at the time of the trial, the mother
was residing with the maternal grandparents. By awarding
custody ¢f the oldest c¢hild to the maternal grandparents, the
trial court placed the child in the home in which the mother
was residing and, presumably, where the mother exercised
authority over the c¢hild. Therefore, the legal custody
arrangement c¢reated by the Judgment would have, 1in zl11
likelihocd, resulted in the mcther exercising de facto custody
of the child.
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for a noncustodial parent to meet the McLendon standard, a
noncustodial parent can prove that the custodial parent has,
since the last custody judgment, become unfit as a means of
meeting the first prong of the Mclendon standard, i.e., that

a material change of circumstances has occurred. See, e.9.,

4.J.B. v. P.W., 628 So. 2d 753, 754 (aAla. Civ. BApp. 1993).

The burden remains, however, on the noncustodial parent to
prove the remaining elements of the MclLendon standard.

In finding the mother unfit, the trial court could have,
and probakly did, determine that a change of circumstances had
occurred since the entry of the 1last custody Jjudgment.
However, that change of circumstances had become immaterial by
the time of trial because the mother had rehabilitated herself
s0o that her past conduct was no longer determinative of her
current fitness as a parent. AU the time of the trial, the
mother showed wvirtually the same capacity te parent the
children as she had displayed at the time cof the entry of the
last custody judgment, or the father at least failed to show
any material change in her parenting ability that persisted at

the time of trial. Hence, the trial ccurt could not have
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relied on the mother's unfitness to satisfy the first prong of
the MclLendon standard.

Our caselaw holds that when a Jjudgment omits express
findings of fact that are not reguired by law, this court will
ordinarily assume that the trial court implicitly made those

findings necessary to support 1ts Judgment. See, e.g.,

McCormick wv. Ethridge, 15 So. 3d 524, 529 (Ala. Civ. App.

2008). 1In this case, the trial court made findings of fact.
Those findings, however, do not support its judgment. I agree
with the main opinion that the trial court did not find any
additional facts that would have justified a change of custody

under the MclLendon standard. See Ramsey v. Ramsey, 995 So.

2d 881, 8%91-93 {(Ala. Civ. App. 2008) (Mcore, J., dissenting)
(arguing that, when & trial court voluntarily makes specific
findings of fact to support its judgment, this court must
presume the trial court relied on only these findings of fact
when entering that Jjudgment}). I further conclude that the
reccord does not ceontain any evidence that would support a
change of custody under the Mclendon standard.

Based on the foregoing analysis, I agree that the

Judgment should be reversed, but I see no reascon to remand the
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case. Without evidence of a material change of circumstances
existing at the time of trizl, the trizl court would have no
discretion to modify custody at all. In my opinion, a
reconsideration of the evidence in 1light of the Mclendon
standard could produce only one legally valid result -- a
denial of the father's petition for modification of custody.
Hence, I believe this court should simply reverse the judgment
and render a Jjudgment for the mother. Because the main
opinion remands for the trial court to recconsider the case, 1

respectfully dissent.
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