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THOMAS, Judge. 

The o p i n i o n o f J u l y 9, 2010, i s w i t h d r a w n , and t h e 

f o l l o w i n g i s s u b s t i t u t e d t h e r e f o r . 

T h i s a p p e a l a r i s e s from a d i s p u t e between B u i l d e r s Supply 

and Salvage Company, I n c . ("BSC"), which s u p p l i e d m a t e r i a l s 

f o r the c o n s t r u c t i o n of a house, and Regions Bank, which 

p r o v i d e d f i n a n c i n g f o r the c o n s t r u c t i o n of the house. 

F a c t s and P r o c e d u r a l H i s t o r y 

The p e r t i n e n t f a c t s are as f o l l o w s . Jerome G r i f f i n 

c o n t r a c t e d w i t h D a r y l Cosby t o c o n s t r u c t a house i n D a l l a s 

County. G r i f f i n p a i d Cosby w i t h the proceeds from a l o a n he 

had o b t a i n e d from Regions Bank. Cosby purchased m a t e r i a l s t o 

be used i n the c o n s t r u c t i o n of the house from BSC; Cosby 

purchased the m a t e r i a l s from BSC on c r e d i t . B e f o r e 

c o n s t r u c t i o n of the house was complete, Cosby q u i t . Cosby 

p a i d f o r some, but not a l l , of the m a t e r i a l s , i n c l u d i n g b r i c k 

and mortar, t h a t he had p u r c h a s e d on c r e d i t from BSC. BSC 

then began the p r o c e s s of r e t r i e v i n g unused b r i c k and mortar 

t h a t Cosby had purchased from BSC from the c o n s t r u c t i o n s i t e . 

BSC n o t i f i e d G r i f f i n of i t s i n t e n t i o n t o r e t r i e v e the unused 

b r i c k and mortar, which G r i f f i n was p l a n n i n g t o use on the 
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house. Subsequently, Rebekah Herman, a l o a n o f f i c e r f o r 

Regions Bank, t e l e p h o n e d BSC and, a c c o r d i n g t o BSC, "asked 

[BSC] t o p l e a s e not p i c k up the m a t e r i a l , t h a t t h i s would be 

worked out, and [BSC] would be p a i d . " (Emphasis added.) A f t e r 

t h a t c o n v e r s a t i o n , BSC suspended i t s e f f o r t s t o r e t r i e v e the 

b r i c k and mortar. 

Cosby owed $16,994.42 f o r the m a t e r i a l s he had p u r chased 

on c r e d i t from BSC. Seeking t o c o l l e c t t h a t debt, BSC sued 

Cosby, G r i f f i n , and Regions Bank i n the D a l l a s C i r c u i t C o u r t . 

BSC a s s e r t e d c l a i m s a g a i n s t a l l t h r e e d e f e n d a n t s , s e e k i n g the 

amount of the o u t s t a n d i n g debt owed f o r the m a t e r i a l s s o l d and 

d e l i v e r e d on c r e d i t and the i m p o s i t i o n of a materialman's l i e n 

on the house. As grounds f o r r e l i e f a g a i n s t Regions Bank, BSC 

a s s e r t e d t h a t Regions Bank was estopped t o deny t h a t i t was 

o b l i g a t e d t o repay the debt, t h a t Regions Bank had been 

u n j u s t l y e n r i c h e d , t h a t Regions Bank had breached an agreement 

t o pay Cosby's debt, and t h a t Regions Bank had committed f r a u d 

by r e p r e s e n t i n g t h a t i t would pay the f u l l amount of the debt. 

The t r i a l c o u r t e n t e r e d a d e f a u l t judgment a g a i n s t Cosby 

f o r the f u l l amount of h i s debt t o BSC. A f t e r a n o n j u r y 

t r i a l , the t r i a l c o u r t d i s m i s s e d BSC's c l a i m s a g a i n s t G r i f f i n , 
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e n t e r e d a judgment a g a i n s t Regions Bank on BSC's f r a u d c l a i m , 

and awarded BSC $3,750 i n damages as compensation f o r the debt 

owed f o r the unused b r i c k t h a t remained a t the c o n s t r u c t i o n 

s i t e when Cosby q u i t . In i t s judgment, the t r i a l c o u r t 

reasoned t h a t BSC had r e l i e d on the statements made by Herman, 

as a r e p r e s e n t a t i v e of Regions Bank, i n l e a v i n g the b r i c k and 

mortar on the c o n s t r u c t i o n s i t e . The t r i a l c o u r t d e t e r m i n e d 

t h a t the b r i c k was v a l u e d a t $5,000 but t h a t BSC would have 

owed i t s b r i c k s u p p l i e r a r e s t o c k i n g fee of 25% f o r r e t r i e v i n g 

the b r i c k . Thus, the judgment awarded BSC the v a l u e of the 

b r i c k l e s s 25%, i . e . , $3,750. The t r i a l c o u r t found i n f a v o r 

of Regions Bank on BSC's e s t o p p e l , u n j u s t - e n r i c h m e n t , and 

b r e a c h - o f - c o n t r a c t c l a i m s , s p e c i f i c a l l y h o l d i n g t h a t the 

S t a t u t e of Frauds, § 8-9-2, A l a . Code 1975, " p r e v e n t s r e c o v e r y 

by [BSC] of any ... sums" o t h e r than the damages awarded on 

i t s f r a u d c l a i m . 

BSC f i l e d a motion t o a l t e r or amend the judgment, i n 

which i t argued, among o t h e r t h i n g s , t h a t the damages s h o u l d 

be i n c r e a s e d by $1, 464.75 t o account f o r the v a l u e of the 

m ortar. The t r i a l c o u r t g r a n t e d t h a t element of BSC's motion 

and e n t e r e d an amended judgment, i n c r e a s i n g the judgment 
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a g a i n s t Regions Bank t o $5,214.75. BSC s u b s e q u e n t l y a p p e a l e d 

t o t h i s c o u r t , and Regions Bank c r o s s - a p p e a l e d . 

A n a l y s i s 

BSC advances f o u r arguments on a p p e a l : t h a t Regions Bank 

was u n j u s t l y e n r i c h e d because the c o n s t r u c t i o n on the house 

was completed u s i n g m a t e r i a l s t h a t BSC had s u p p l i e d t o Cosby 

on c r e d i t ; t h a t Herman's statements t o BSC r e g a r d i n g payment 

f o r m a t e r i a l s s h o u l d be e n f o r c e d a g a i n s t Regions Bank under an 

e s t o p p e l t h e o r y ; t h a t the a l l e g e d promises made by Herman and 

r e l i e d upon by BSC demonstrate t h a t t h e r e was a c o n t r a c t 

between BSC and Regions Bank, p u r s u a n t t o which, BSC a s s e r t s , 

Regions Bank agreed t o pay Cosby's debt f o r m a t e r i a l s s u p p l i e d 

on c r e d i t ; and t h a t Regions Bank, through Herman, f r a u d u l e n t l y 

m i s r e p r e s e n t e d i t s i n t e n t i o n t o pay BSC f o r the m a t e r i a l s t h a t 

BSC had s u p p l i e d t o Cosby on c r e d i t . 

I . E s t o p p e l and U n j u s t Enrichment 

F i r s t , we r e j e c t BSC's arguments on a p p e a l c o n c e r n i n g 

e s t o p p e l and u n j u s t enrichment. BSC advanced each of t h o s e 

arguments a t the end of i t s a p p e l l a t e b r i e f w i t h one 

c o n c l u s o r y sentence and one c i t a t i o n . T h e r e f o r e , BSC has not 

c o m p l i e d w i t h the r e q u i r e m e n t s of Rule 2 8 ( a ) ( 1 0 ) , A l a . R. App. 
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P. 

"Rule 28(a)(10) r e q u i r e s t h a t arguments i n b r i e f s 
c o n t a i n d i s c u s s i o n s of f a c t s and r e l e v a n t l e g a l 
a u t h o r i t i e s t h a t s u p p o r t the p a r t y ' s p o s i t i o n . I f 
they do not, the arguments are waived. Moore v. 
P r u d e n t i a l R e s i d e n t i a l S e r v s . L t d . P ' s h i p , 849 So. 
2d 914, 923 ( A l a . 2002); A r r i n g t o n v. M a t h i s , 929 
So. 2d 468, 470 n. 2 ( A l a . C i v . App. 2005); Hamm v. 
S t a t e , 913 So. 2d 460, 486 ( A l a . Crim. App. 2002). 
'This i s so, because " ' i t i s not the f u n c t i o n of 
t h i s C ourt t o do a p a r t y ' s l e g a l r e s e a r c h or t o make 
and address l e g a l arguments f o r a p a r t y based on 
u n d e l i n e a t e d g e n e r a l p r o p o s i t i o n s not s u p p o r t e d by 
s u f f i c i e n t a u t h o r i t y or argument.'"' Jimmy Day 
Plumbing & H e a t i n g , I n c . v. Smith, 964 So. 2d 1, 9 
( A l a . 2007) ( q u o t i n g B u t l e r v. Town of Argo, 871 So. 
2d 1, 20 ( A l a . 2003), q u o t i n g i n t u r n Dykes v. Lane 
T r u c k i n g , I n c . , 652 So. 2d 248, 251 ( A l a . 1 9 9 4 ) ) . " 

White Sands Group, L.L.C. v. PRS I I , LLC, 998 So. 2d 1042, 

1058 ( A l a . 2008). Because BSC has waived those arguments on 

a p p e a l , we w i l l not d e c i d e whether Regions Bank owes BSC the 

e n t i r e i n d e b t e d n e s s under the t h e o r y of u n j u s t enrichment or 

the t h e o r y of e s t o p p e l . However, because Regions Bank a s s e r t s 

on c r o s s - a p p e a l t h a t the t r i a l c o u r t ' s judgment of $5,214.75 

was improper, we w i l l address whether the t r i a l c o u r t ' s 

judgment c o u l d be a f f i r m e d on e i t h e r of those grounds. 

"'"One i s u n j u s t l y e n r i c h e d i f h i s r e t e n t i o n of a 
b e n e f i t would be u n j u s t . " ' Welch v. Montgomery Eye 
P h y s i c i a n s , P.C., 891 So. 2d 837, 843 ( A l a . 
2 0 0 4 ) ( q u o t i n g Jordan v. M i t c h e l l , 705 So. 2d 453, 
458 ( A l a . C i v . App. 1997)). The r e t e n t i o n of a 
b e n e f i t i s u n j u s t i f : 
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"'"(1) the donor of the b e n e f i t ... a c t e d 
under a m i s t a k e of f a c t or i n m i s r e l i a n c e 
on a r i g h t or duty, or (2) the r e c i p i e n t of 
the b e n e f i t ... engaged i n some 
u n c o n s c i o n a b l e conduct, such as f r a u d , 
c o e r c i o n , or abuse of a c o n f i d e n t i a l 
r e l a t i o n s h i p . In the absence of m i s t a k e or 
m i s r e l i a n c e by the donor or w r o n g f u l 
conduct by the r e c i p i e n t , the r e c i p i e n t may 
have been e n r i c h e d , but he i s not deemed t o 
have been u n j u s t l y e n r i c h e d . " ' 

"Welch, 891 So. 2d a t 843 ( q u o t i n g J ordan, 705 So. 
2d a t 458). The success or f a i l u r e of an 
u n j u s t - e n r i c h m e n t c l a i m depends on the p a r t i c u l a r 
f a c t s and c i r c u m s t a n c e s of each case. [ A v i s Rent A 
Car Sys., I n c . v.] Heilman, [876 So. 2d 1111 ( A l a . 
2 0 0 3 ) ] . " 

M a n t i p l y v. M a n t i p l y , 951 So. 2d 638, 654-55 ( A l a . 2006) 

Regions Bank argues on c r o s s - a p p e a l t h a t the t r i a l c o u r t 

c o u l d not have based i t s judgment i n f a v o r of BSC on u n j u s t 

enrichment because t h e r e was no e v i d e n c e t o e s t a b l i s h the 

v a l u e of the a l l e g e d b e n e f i t t o Regions Bank. BSC argues t h a t 

i t p r o v i d e d a b e n e f i t t o Regions Bank a f t e r r e l y i n g on the 

a l l e g e d promise made by Regions Bank. However, i t i s u n c l e a r 

whether Regions Bank r e t a i n e d the b r i c k s and mortar and what 

b e n e f i t i t c o u l d have r e c e i v e d even i f i t had r e t a i n e d them. 

Regions Bank was the l e n d e r t o the p r o p e r t y owner, G r i f f i n . 

BSC was a c r e d i t o r t o the c o n t r a c t o r , Cosby. A t the time of 

the a l l e g e d promise, Cosby or G r i f f i n owned the b r i c k s and 
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mortar. No ev i d e n c e was p r e s e n t e d i n d i c a t i n g t h a t Regions Bank 

r e t a i n e d and made use of the b r i c k s and mortar or t h a t the 

v a l u e of G r i f f i n ' s mortgage i n c r e a s e d as a r e s u l t of r e t a i n i n g 

the b r i c k s and mortar. T h e r e f o r e , the t r i a l c o u r t ' s judgment 

c o u l d not have been s u p p o r t e d by a c o n c l u s i o n t h a t Regions 

Bank was u n j u s t l y e n r i c h e d . 

In a d d i t i o n , the t h e o r y of e s t o p p e l has no a p p l i c a t i o n t o 

the f a c t s of t h i s case. 

"A more d e t a i l e d statement of the elements 
g e n e r a l l y r e q u i r e d t o s u p p o r t an e s t o p p e l i s g i v e n 
i n 3 Pomeroy, E q u i t y J u r i s p r u d e n c e § 805 (5th ed. 
1941): 

" ' . . . 1 . There must be c o n d u c t - - a c t s , 
language, or s i l e n c e - - a m o u n t i n g t o a 
r e p r e s e n t a t i o n or a concealment of m a t e r i a l 
f a c t s . 2. These f a c t s must be known t o the 
p a r t y estopped a t the time of h i s s a i d 
conduct, or a t l e a s t the c i r c u m s t a n c e s must 
be such t h a t knowledge of them i s 
n e c e s s a r i l y imputed t o him. 3. The t r u t h 
c o n c e r n i n g these f a c t s must be unknown t o 
the o t h e r p a r t y c l a i m i n g the b e n e f i t of the 
e s t o p p e l , a t the time when such conduct was 
done, and a t the time when i t was a c t e d 
upon by him. 4. The conduct must be done 
w i t h the i n t e n t i o n , or a t l e a s t w i t h the 
e x p e c t a t i o n , t h a t i t w i l l be a c t e d upon by 
the o t h e r p a r t y , or under such 
c i r c u m s t a n c e s t h a t i t i s bo t h n a t u r a l and 
p r o b a b l e t h a t i t w i l l be so a c t e d upon.... 
5. The conduct must be r e l i e d upon by the 
o t h e r p a r t y , and, thus r e l y i n g , he must be 
l e d t o a c t upon i t . 6. He must i n f a c t a c t 
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upon i t i n such a manner as t o change h i s 
p o s i t i o n f o r the worse; i n o t h e r words, he 
must so a c t t h a t he would s u f f e r a l o s s i f 
he were co m p e l l e d t o s u r r e n d e r or f o r e g o or 
a l t e r what he has done by reason of the 
f i r s t p a r t y b e i n g p e r m i t t e d t o r e p u d i a t e 
h i s conduct and t o a s s e r t r i g h t s 
i n c o n s i s t e n t w i t h i t '" 

Mazer v. Jackson I n s . Agency, 340 So. 2d 770, 773 ( A l a . 

1 9 7 6 ) ( f i r s t and l a s t emphasis added). In Mazer, a group of 

r e s i d e n t s t h a t opposed a n n e x a t i o n i n t o a m u n i c i p a l i t y r e l i e d 

on a n o n b i n d i n g r e s o l u t i o n , m i s r e p r e s e n t e d as b e i n g b i n d i n g on 

the r e s i d e n t s , i n w i t h d r a w i n g t h e i r o p p o s i t i o n t o the 

a n n e x a t i o n . A l t h o u g h the p r o p e r t y d e v e l o p e r s may not have 

known t h a t the r e s o l u t i o n was not b i n d i n g , the p r o p e r t y 

d e v e l o p e r s proposed the r e s o l u t i o n and p u r p o r t e d t o r e p r e s e n t 

the c i t y ' s p l a n n i n g commission. Mazer, 340 So. 2d a t 773. In 

t h i s case, BSC f a i l e d t o show t h a t Regions Bank p u r p o r t e d t o 

r e p r e s e n t Cosby. Regions Bank d i d not have any b u s i n e s s 

r e l a t i o n s h i p w i t h Cosby; Regions Bank was the l e n d e r t o 

G r i f f i n . BSC a l s o f a i l e d t o show t h a t Regions Bank knew t h a t 

Cosby was not g o i n g t o pay h i s debt. L a s t l y , BSC a d m i t t e d t h a t 

i t s o l d the b r i c k s and mortar t o Cosby w i t h o u t r e t a i n i n g a 

s e c u r i t y i n t e r e s t i n the m a t e r i a l s . BSC d i d not have a u t h o r i t y 

t o c o n f i s c a t e the b r i c k s and mortar. Thus, BSC c o u l d not have 
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been p l a c e d i n a worse p o s i t i o n by l e a v i n g the unused b r i c k s 

and mortar on G r i f f i n ' s p r o p e r t y . The judgment of the t r i a l 

c o u r t , t h e r e f o r e , cannot be based on the t h e o r y of e s t o p p e l . 

I I . Breach of C o n t r a c t 

BSC c l a i m s t h a t the a l l e g e d promises made by Herman 

sup p o r t a d e t e r m i n a t i o n t h a t Regions Bank e n t e r e d i n t o an 

o r i g i n a l agreement, not a c o l l a t e r a l agreement, t o answer f o r 

the debt of another -- namely, Cosby — and t h a t such an 

agreement i s not b a r r e d by the S t a t u t e of Frauds. Regions Bank 

argues t h a t any agreement, i f one e x i s t e d , i s b a r r e d by the 

S t a t u t e of Frauds. 

The t r i a l c o u r t found t h a t the S t a t u t e of Frauds b a r r e d 

any c l a i m s p r e m ised on an a l l e g e d promise t o pay f o r a l l 

Cosby's debt. The i s s u e whether Herman's statements 

c o n s t i t u t e d a promise by Regions Bank t o pay Cosby's debt 

would be r e v i e w e d under the ore tenus s t a n d a r d . "'"'[W]hen a 

t r i a l c o u r t h e a r s ore tenus t e s t i m o n y , i t s f i n d i n g s on 

d i s p u t e d f a c t s are presumed c o r r e c t and i t s judgment based on 

those f i n d i n g s w i l l not be r e v e r s e d u n l e s s the judgment i s 

p a l p a b l y erroneous or m a n i f e s t l y u n j u s t . ' " ' " R e t a i l D evelopers 

of Alabama, LLC v. E a s t Gadsden G o l f C l u b , I n c . , 985 So. 2d 
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924, 929 ( A l a . 2 0 0 7 ) ( q u o t i n g Water Works & S a n i t a r y Sewer Bd. 

v. P a r k s , 977 So. 2d 440, 443 ( A l a . 2007), q u o t i n g i n t u r n 

o t h e r c a s e s ) . However, the i s s u e whether any o r a l promise 

t h a t Regions Bank may have made i s b a r r e d by the S t a t u t e of 

Frauds i s r e v i e w e d de novo, because the ore tenus r u l e "'does 

not e x t e n d t o c l o a k w i t h a presumption of c o r r e c t n e s s a t r i a l 

judge's c o n c l u s i o n s of law or the i n c o r r e c t a p p l i c a t i o n of law 

t o the f a c t s . ' " R e t a i l D e v e l o p e r s , 985 So. 2d a t 929 ( q u o t i n g 

Waltman v. R o w e l l , 913 So. 2d 1083, 1086 ( A l a . 2005)). 

G e n e r a l l y , the S t a t u t e of Frauds v o i d s " [ e ] v e r y s p e c i a l 

promise t o answer f o r the debt, d e f a u l t or m i s c a r r i a g e of 

a n o t h e r " u n l e s s t h a t agreement i s " i n w r i t i n g and s u b s c r i b e d 

by the p a r t y t o be charged t h e r e w i t h or some o t h e r person by 

him t h e r e u n t o l a w f u l l y a u t h o r i z e d i n w r i t i n g . " § 8-9-2(3). 

However, some promises t o answer f o r the debt of another may 

be o u t s i d e the S t a t u t e of Frauds: 

" [ I ] n o r d e r t o determine i f an agreement i s w i t h i n 
§ 8-9-2(3) or not i t must f i r s t be d e t e r m i n e d i f an 
agreement i s ' c o l l a t e r a l ' or ' o r i g i n a l ' i n n a t u r e . 

" ' " C o l l a t e r a l " agreements are those i n which the 
o b j e c t of the promise i s t o become the g u a r a n t o r of 
a n o t h e r ' s debt; t h e s e are w i t h i n the s t a t u t e and 
must be i n w r i t i n g t o be e n f o r c e a b l e . ' F e n d l e y [v. 
D o z i e r Hardware Co.], 449 So. 2d [1236] a t 1238 
[ ( A l a . 1 9 8 4 ) ] ( q u o t i n g H e r r i n g t o n [v. C e n t r a l Soya 
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Co.] , 420 So. 2d [1] a t 3 [ ( A l a . 1 9 8 2 ) ] ) . 
' " O r i g i n a l " agreements are those i n which the e f f e c t 
of the promise i s t o pay the debt of another, but 
the o b j e c t of the promise i s t o promote some purpose 
of the p r o m i s o r . ' F e n d l e y , 449 So. 2d a t 1238 
( q u o t i n g H e r r i n g t o n , 420 So. 2d a t 3 ) . " 

Dykes R e s t . Supply, I n c . v. Grimes, 481 So. 2d 1149, 1151 

( A l a . C i v . App. 1985). Furthermore, "[a] promise t o pay the 

debt of another which i s based upon a new and v a l u a b l e 

c o n s i d e r a t i o n which i s b e n e f i c i a l t o the p r o m i s o r i s not 

w i t h i n the s t a t u t e . " P h i l l i p s Brokerage v. P r o f e s s i o n a l P e r s . 

C o n s u l t a n t s , 517 So. 2d 1, 2 ( A l a . C i v . App. 1987). 

BSC argues t h a t Regions Bank made an o r i g i n a l agreement 

t o answer f o r Cosby's debt t h a t i s o u t s i d e the S t a t u t e of 

Frauds. BSC bases i t s argument on a l l e g e d statements by Herman 

t h a t the " c o s m e t i c " v a l u e of the house would be d i m i n i s h e d i f 

the unused b r i c k s and mortar were r e t r i e v e d from the 

c o n s t r u c t i o n s i t e . BSC contends t h a t because i t agreed t o 

l e a v e the b r i c k s and mortar on the c o n s t r u c t i o n s i t e i n o r d e r 

t o s a t i s f y Regions Bank's d e s i r e f o r a c o s m e t i c a l l y a p p e a l i n g 

house, i t s f o r b e a r a n c e c r e a t e d a new and v a l u a b l e 

c o n s i d e r a t i o n t h a t was b e n e f i c i a l t o Regions Bank. T h e r e f o r e , 

a c c o r d i n g t o BSC, Regions Bank and BSC had an o r i g i n a l 

agreement t h a t f a l l s o u t s i d e the S t a t u t e of Frauds. 

12 
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However, t h e r e i s no e v i d e n c e i n the r e c o r d t o s u p p o r t 

BSC's a s s e r t i o n t h a t i t had an o r i g i n a l agreement w i t h Regions 

Bank. F i r s t , C h a r l e s Stough of BSC t e s t i f i e d t h a t "[Herman] 

might not have mentioned about the c o s m e t i c s " d u r i n g the 

t e l e p h o n e c a l l . Second, the t r i a l c o u r t i n d i c a t e d t h a t i t 

reached the o p p o s i t e c o n c l u s i o n by s t a t i n g t h a t " [ t ] h e S t a t u t e 

of Frauds p r e v e n t s r e c o v e r y by [BSC] of any ... sums" o t h e r 

than the damages awarded on BSC's f r a u d c l a i m . Thus, the 

t r i a l c o u r t must have found, a f t e r h e a r i n g ore tenus 

t e s t i m o n y , t h a t Regions Bank made a c o l l a t e r a l , r a t h e r than an 

o r i g i n a l , agreement and t h a t , t h e r e f o r e , the agreement was 

w i t h i n the S t a t u t e of Frauds. Because the t r i a l c o u r t ' s 

d e t e r m i n a t i o n on t h i s i s s u e i s s u p p o r t e d by the e v i d e n c e , the 

t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t any agreement was c o l l a t e r a l 

i n n a t u r e i s due t o be a f f i r m e d . 

Because the a l l e g e d agreement was c o l l a t e r a l i n n a t u r e , 

BSC's b r e a c h - o f - c o n t r a c t c l a i m i s p r e c l u d e d by the S t a t u t e of 

Frauds. A l t h o u g h we are not persuaded t h a t Herman's statement 

" t h a t t h i s would be worked out" c o n s t i t u t e d a promise, we need 

not d e c i d e t h a t q u e s t i o n t o r e s o l v e t h i s case. Because the 

a l l e g e d agreement t o answer f o r the debt of Cosby was not i n 

13 
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w r i t i n g , i t would be v o i d under the S t a t u t e of Frauds. See 

P a r k e r v. W i l l i a m s , 977 So. 2d 476, 480 ( A l a . 2007). Cosby 

e n t e r e d i n t o an agreement w i t h BSC t o o b t a i n m a t e r i a l s f o r the 

house t h a t G r i f f i n had h i r e d him t o b u i l d . Regions Bank 

extended G r i f f i n a l o a n , the proceeds of which were used t o 

pay Cosby. Thus, Cosby, not Regions Bank, owed a debt t o BSC. 

Furthermore, Regions Bank cannot be s a i d t o be under a 

c o n t r a c t u a l duty t o pay BSC e i t h e r f o r the f u l l debt or f o r 

the v a l u e of the unused b r i c k and mortar t h a t remained on the 

c o n s t r u c t i o n s i t e a f t e r Cosby q u i t . E i t h e r a l l e g e d promise 

r e p r e s e n t e d a promise by Regions Bank t o answer f o r the debt 

of Cosby. N e i t h e r a l l e g e d promise was i n w r i t i n g . T h e r e f o r e , 

an agreement based on e i t h e r a l l e g e d promise i s b a r r e d by the 

S t a t u t e of Frauds. P a r k e r , 977 So. 2d a t 480. 

I I I . F raud 

Regions Bank argues i n i t s c r o s s - a p p e a l t h a t the 

statements made by Herman d u r i n g her t e l e p h o n e c a l l t o BSC d i d 

not c o n s t i t u t e a promise t o pay Cosby's debt i n f u l l or i n 

p a r t and t h a t the t r i a l c o u r t e r r e d i n awarding BSC the v a l u e 

of the b r i c k s and mortar. Regions Bank f u r t h e r argues t h a t 

any agreement, i f one e x i s t e d , i s b a r r e d by the S t a t u t e of 

14 



2090467 

Frauds. BSC c l a i m s t h a t the a l l e g e d promises made d u r i n g the 

t e l e p h o n e c a l l c o n s t i t u t e an o r i g i n a l agreement and not a 

c o l l a t e r a l agreement t o answer f o r the debt of a nother; t h u s , 

BSC argues, the agreement i s not b a r r e d by the S t a t u t e of 

Frauds. 

The t r i a l c o u r t e n t e r e d a judgment a g a i n s t Regions Bank 

on BSC's f r a u d c l a i m because "[BSC] r e l i e d on [Regions Bank's] 

r e p r e s e n t a t i o n and d i d not p i c k up [the b r i c k s and m o r t a r ] . " 

Regions Bank p o i n t s out t h a t the f r a u d c l a i m c o u l d o n l y be a 

p r o m i s s o r y - f r a u d c l a i m , because an e s s e n t i a l element of 

f r a u d u l e n t m i s r e p r e s e n t a t i o n i s t h a t i t must concern a 

" m a t e r i a l e x i s t i n g f a c t . " Smith v. J.H. B e r r y R e a l t y Co., 528 

So. 2d 314, 316 ( A l a . 1988). I n s t e a d , Herman's statements on 

b e h a l f of Regions Bank c o n s t i t u t e a promise t o p e r f o r m an a c t 

i n the f u t u r e . See P a r k e r v. Hook, 554 So. 2d 382 ( A l a . 1989) 

( r e c i t i n g the elements of p r o m i s s o r y f r a u d ) . Thus, on c r o s s -

a p p e a l , Regions Bank c o r r e c t l y argues t h a t a promise found t o 

be b a r r e d by the S t a t u t e of Frauds cannot s u p p o r t an a c t i o n 

f o r p r o m i s s o r y f r a u d . "[A]n o r a l promise t h a t i s v o i d by 

o p e r a t i o n of the S t a t u t e of Frauds w i l l not s u p p o r t an a c t i o n 

a g a i n s t the p r o m i s o r f o r p r o m i s s o r y f r a u d . " Bruce v. C o l e , 854 
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So. 2d 47, 58 ( A l a . 2003). 

"[T]he S t a t u t e of Frauds i d e n t i f i e s d e f i n e d 
c a t e g o r i e s of o r a l promises t h a t are e s p e c i a l l y 
s u b j e c t t o f a b r i c a t i o n and e s p e c i a l l y unworthy of 
r e l i a n c e or enforcement. T h e r e f o r e , f o r the c o u r t s , 
on a t h e o r y of p r o m i s s o r y f r a u d , t o countenance a 
p l a i n t i f f ' s c l a i m t h a t he has r e l i e d on such a 
promise and t o r e d r e s s t h a t p l a i n t i f f ' s c l a i m t h a t 
he has s u f f e r e d from the bre a c h of such a promise, 
d e f i e s the p o l i c y and f r u s t r a t e s the e f f i c a c y of the 
S t a t u t e of Frauds." 

Bruce, 854 So. 2d a t 58. 

C o n c l u s i o n 

Because Regions Bank's a l l e g e d promises are v o i d under 

the S t a t u t e of Frauds, Region Bank's a l l e g e d promises cannot 

s u p p o r t a p r o m i s s o r y - f r a u d c l a i m . T h e r e f o r e , the judgment of 

the t r i a l c o u r t i s r e v e r s e d i n s o f a r as i t awarded BSC the 

v a l u e of the unused b r i c k and mortar a t the c o n s t r u c t i o n s i t e 

when Cosby q u i t . The t r i a l c o u r t ' s judgment i s a f f i r m e d i n 

a l l o t h e r r e s p e c t s , and the cause i s remanded f o r the t r i a l 

c o u r t t o e n t e r a judgment c o n s i s t e n t w i t h t h i s o p i n i o n . 

APPLICATION GRANTED; OPINION OF JULY 9, 2010, WITHDRAWN; 

OPINION SUBSTITUTED; APPEAL — AFFIRMED IN PART; REVERSED IN 

PART; AND REMANDED; CROSS-APPEAL -- REVERSED AND REMANDED. 

P i t t m a n , Moore, and Bryan, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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