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THOMAS, Judge. 

In A p r i l 2001, Matthew Dingman was employed by Caseco, 

LLC, as an i r o n worker, w o r k i n g on a c o n s t r u c t i o n p r o j e c t i n 

H u n t s v i l l e . On A p r i l 18, 2001, Dingman was i n j u r e d when 

a p p r o x i m a t e l y 3,000 pounds o f bar j o i s t s f e l l on h i s l e f t l e g 
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and a n k l e , p i n n i n g him t o the f l o o r . Dingman was f r e e d f r o m 

the bar j o i s t s by h i s f e l l o w employees and taken by p i c k u p 

t r u c k t o the h o s p i t a l . A t the emergency room, Dingman's l e g 

was x - r a y e d ; the X-rays r e v e a l e d a f r a c t u r e o f h i s a n k l e . 1 

Dingman was g i v e n p a i n m e d i c a t i o n and h i s l e g and a n k l e were 

i m m o b i l i z e d by a " b o o t " ; he was i n s t r u c t e d t o use c r u t c h e s and 

t o e l e v a t e h i s l e g . He was a l s o i n s t r u c t e d t o see an 

o r t h o p e d i c p h y s i c i a n i n one week. 

Dingman l e f t H u n t s v i l l e a f t e r the a c c i d e n t and went t o 

r e c u p e r a t e a t h i s mother's home i n A c a d i a , F l o r i d a . On A p r i l 

27, 2001, Dingman began t r e a t m e n t w i t h Dr. R o n a l d Heromin, an 

o r t h o p e d i s t i n F l o r i d a . Dr. Heromin's m e d i c a l r e c o r d s 

i n d i c a t e t h a t Dingman had a " n o n d i s p l a c e d t r i m a l l e o l a r 

f r a c t u r e , l e f t a n k l e . " Dr. Heromin p l a c e d Dingman's lower 

l e f t l e g i n a c a s t , i n s t r u c t e d Dingman t o p l a c e no weight on 

t h a t l e g , and p r e s c r i b e d V i o x x , a n o n s t e r o i d a l a n t i -

i n f l a m m a t o r y m e d i c a t i o n , and V i c o p r o f e n , a c o m b i n a t i o n o f 

hydrocodone and i b u p r o f e n . 

1 M e d i c a l r e c o r d s s t a t e t h a t Dingman s u f f e r e d an " a c u t e 
t r a n s v e r s e f r a c t u r e though the m e d i a l m a l l e o l u s . " 
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A f t e r removing Dingman's c a s t on J u l y 6, 2001, Dr. 

Heromin p e r m i t t e d Dingman t o r e t u r n t o work. Dr. Heromin's 

notes i n d i c a t e t h a t the a n k l e f r a c t u r e was h e a l i n g w e l l and 

"show[ed] good c o n s o l i d a t i o n . " Over the next n i n e months, 

Dingman v i s i t e d Dr. Heromin on two o c c a s i o n s and r e p o r t e d p a i n 

and s w e l l i n g a t those o f f i c e v i s i t s . Dr. Heromin's notes 

i n d i c a t e t h a t X-rays showed " t h e [ a n k l e ] m o r t i s e t o be i n t a c t 

and show[ed] the f r a c t u r e t o be i n good p o s i t i o n and a l i g n m e n t 

w i t h good c o n s o l i d a t i o n t h r o u g h o u t " and t h a t Dr. Heromin 

c o n c l u d e d t h a t Dingman had "a m i l d e f f u s i o n w i t h s y n o v i t i s i n 

the l e f t a n k l e . " To address Dingman's symptoms, Dr. Heromin 

a d m i n i s t e r e d s t e r o i d i n j e c t i o n s i n Dingman's a n k l e on December 

21, 2001, and A p r i l 4, 2002. Dr. Heromin's notes a l s o 

i n d i c a t e d t h a t Dingman "was a v e r y courageous man d o i n g what 

he does c o n s i d e r i n g h i s a n k l e p a i n " and noted t h a t Dingman had 

"worked through the p a i n . " 

By October 11, 2002, Dingman was c o m p l a i n i n g t o Dr. 

Heromin t h a t h i s a n k l e caused him p e r s i s t e n t p a i n and t h a t the 

p a i n had been i n c r e a s i n g and p r e v e n t e d him from s l e e p i n g . 

A c c o r d i n g t o Dr. Heromin's n o t e s , X - r a y s o f the l e f t a n k l e 

showed a complete c o n s o l i d a t i o n o f the f r a c t u r e ; however, Dr. 
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Heromin's notes a l s o r e f l e c t e d t h a t those X-rays r e v e a l e d 

p o s t t r a u m a t i c moderate t o mo d e r a t e l y severe d e g e n e r a t i v e j o i n t 

d i s e a s e , which had r e s u l t e d i n n a r r o w i n g through the a n k l e and 

o f the a n k l e m o r t i s e . Dr. Heromin's p h y s i c a l e x a m i n a t i o n 

r e v e a l e d t h a t Dingman's a r c s and ranges o f motion i n h i s a n k l e 

were d e c r e a s e d and t h a t Dingman had severe s w e l l i n g i n h i s 

a n k l e . Dr. Heromin a d m i n i s t e r e d another s t e r o i d i n j e c t i o n . 

H i s notes r e f l e c t t h a t Dingman s h o u l d remain o f f o f work 

because he c o u l d not c o m f o r t a b l y ambulate. Dr. Heromin 

p r e s c r i b e d i c i n g and e l e v a t i o n o f the a n k l e and i n d i c a t e d t h a t 

a f o l l o w - u p appointment s h o u l d be made i n t h r e e t o f o u r 

months. 

When Dingman r e t u r n e d t o Dr. Heromin's o f f i c e on December 

16, 2002, Dingman c o n t i n u e d t o complain o f " s e v e r e c o n s t a n t 

w e i g h t - b e a r i n g p a i n " i n h i s l e f t a n k l e . Dr. Heromin n o t e d 

t h a t the X-rays o f Dingman's a n k l e c o n t i n u e d t o show 

" d e g e n e r a t i v e o s t e o a r t h r i t i c changes c o r r e l a t i n g w i t h c h r o n i c 

p o s t t r a u m a t i c moderate t o mo d e r a t e l y severe d e g e n e r a t i v e j o i n t 

d i s e a s e " and r e v e a l e d another f r a c t u r e i n Dingman's a n k l e . 

Dr. Heromin o r d e r e d t h a t Dingman have an MRI and a CT scan t o 

4 



2090461 

f u r t h e r i n v e s t i g a t e the f r a c t u r e Dr. Heromin n o t i c e d on the X-

r a y . He a l s o a d m i n i s t e r e d another s t e r o i d i n j e c t i o n . 

On J a n u a r y 24, 2003, Dingman r e t u r n e d t o Dr. Heromin f o r 

a f o l l o w - u p appointment a f t e r h i s MRI and CT scan. Both 

t e s t s , a c c o r d i n g t o Dr. Heromin's n o t e s , r e v e a l e d t h a t the 

f r a c t u r e i n Dingman's a n k l e , a l t h o u g h j u s t d i s c o v e r e d on the 

X - r a y , was an o l d f r a c t u r e . At t h a t p o i n t , o n l y around a 

month a f t e r Dingman's f o u r t h s t e r o i d o b j e c t i o n , Dingman 

r e p o r t e d t h a t he was d o i n g w e l l ; the p h y s i c a l e x a m i n a t i o n 

performed by Dr. Heromin r e v e a l e d o n l y s l i g h t p a i n w i t h 

p a l p a t i o n and a good range o f motion i n the a n k l e . 

On September 2 3 , 2003, Dingman a g a i n saw Dr. Heromin. I n 

Dr. Heromin's n o t e s , he remarked t h a t Dingman c o n t i n u e d t o 

c omplain o f "some markedly e l e v a t e d p a i n i n h i s l e f t f o o t 

e s p e c i a l l y a f t e r h i s w a l k i n g around f o r a p e r i o d o f time 

d u r i n g the d a y t i m e . " Dingman r e t u r n e d t o Dr. Heromin one 

month l a t e r , on October 2 0 , 2003; Dr. Heromin's notes on t h a t 

date i n d i c a t e t h a t Dingman s u f f e r e d " i n c r e a s i n g c h r o n i c p a i n 

t o where he i s now t a k i n g a n t i - i n f l a m m a t o r i e s and p a i n 

m e d i c a t i o n on a r e g u l a r b a s i s . " Dr. Heromin's notes a l s o 

r e f l e c t t h a t a r e c e n t MRI o f Dingman's l e f t a n k l e " i s p r e t t y 
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d e m o n s t r a t i v e i n the d e s t r u c t i o n o f h i s l e f t a n k l e and notes 

[ s i c ] why he i s h a v i n g so much p a i n . " The r e c o r d s s t a t e t h a t 

the MRI "shows a r t h r o s i s o f the l e f t a n k l e w i t h s u b c h o n d r a l 

marrow changes w i t h i n the s u b t a l a r a r e a , " "a c h r o n i c d e l t o i d 

p a r t i a l t e a r , " "a c h r o n i c ATF t e a r , " and " a r t h r o s i s o f the 

a n t e r o l a t e r a l a s p e c t o f the t a l u s secondary t o r u b b i n g o f the 

f i b u l a . " Dr. Heromin r e f e r r e d Dingman t o Dr. Roy Sanders f o r 

a second o p i n i o n . 

Dr. Sanders's m e d i c a l r e c o r d s are e x h i b i t s t o the r e c o r d ; 

he d i d not t e s t i f y . Dr. Sanders performed t h r e e s u r g e r i e s on 

Dingman's l e f t a n k l e . The f i r s t s u r g e r y , performed i n 

F e b r u a r y 2004, was an a r t h r o s c o p i c debridement and l i g a m e n t 

r e c o n s t r u c t i o n . A f t e r the s u r g e r y , Dingman h e a l e d w e l l and 

was r e t u r n e d t o work w i t h o u t r e s t r i c t i o n s on June 1 5 , 2004. 

On J u l y 1 3 , 2004, however, Dr. Sanders's notes i n d i c a t e t h a t 

Dingman was c o m p l a i n i n g o f a c o n s i d e r a b l e amount o f p a i n i n 

the a n k l e and f o o t . A f t e r a CT scan c o n f i r m e d the e x i s t e n c e 

o f a r t h r i t i s i n Dingman's a n k l e t h a t was the cause o f the p a i n 

Dingman s u f f e r e d , Dr. Sanders i n f o r m e d Dingman t h a t a s u b t a l a r 

f u s i o n o f the a n k l e would be n e c e s s a r y i n the near f u t u r e ; 

however, Dr. Sanders recommended t h a t Dingman not have s u r g e r y 
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r i g h t away and Dingman agreed. Dr. Sanders c o n t i n u e d t o 

p r e s c r i b e a n t i - i n f l a m m a t o r y m e d i c a t i o n and p r e s c r i b e d no 

n a r c o t i c p a i n r e l i e v e r s . 

Dr. Sanders a g a i n d i s c u s s e d the p o s s i b i l i t y o f an a n k l e -

f u s i o n s u r g e r y w i t h Dingman i n F e b r u a r y 2005. Dr. Sanders's 

notes i n d i c a t e t h a t he e x p l a i n e d t h a t a f u s i o n s u r g e r y was the 

o n l y i n t e r v e n t i o n Dr. Sanders f e l t would b e n e f i t Dingman a t 

t h a t p o i n t . Dingman, however, a c c o r d i n g t o Dr. Sanders's 

n o t e s , was r e l u c t a n t t o c o n s i d e r another s u r g e r y . 

Dr. Sanders's c o l l e a g u e , Dr. David H e r s o n , a p a i n -

management s p e c i a l i s t , t r e a t e d Dingman f o r p a i n between March 

2005 and J a n u a r y 2006. Dr. Herson p r e s c r i b e d s e v e r a l 

d i f f e r e n t n a r c o t i c p a i n r e l i e v e r s f o r Dingman over the course 

of h i s t r e a t m e n t . I n J a n u a r y 2006, Dr. Herson a l s o p r e s c r i b e d 

P r o z a c f o r Dingman t o t r e a t d e p r e s s i o n . 

On January 17, 2006, Dingman r e t u r n e d t o Dr. Sanders f o r 

f u r t h e r t r e a t m e n t . Dr. Sanders notes r e f e r t o Dingman's 

p e r s i s t e n t p a i n and t o o s t e o p h y t e s w i t h i n the a n k l e s t r u c t u r e 

and p o s t t r a u m a t i c a r t h r i t i c changes i n the m e d i a l a s p e c t of 

the t i b i o t a l a r j o i n t . Dr. Sanders recommended another a n k l e 

a r t h r o s c o p y t o d e b r i d e the a n k l e and the o s t e o p h y t e s . Dr. 
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Sanders's notes i n d i c a t e t h a t the a r t h r o s c o p y would be a 

d i a g n o s t i c t o o l as w e l l , p e r m i t t i n g him t o " v i s u a l i z e the 

a r t h r i t i c changes i n the a n k l e j o i n t . " 

Dr. Sanders performed the second a r t h r o s c o p i c p r o c e d u r e 

on Dingman's a n k l e on January 26, 2006. Dr. Sanders's s u r g e r y 

notes i n d i c a t e t h a t Dingman's t i b i o t a l a r j o i n t was "almost 

c o m p l e t e l y socked i n by e x t e n s i v e h y p e r t r o p h i c f i b r o u s 

t i s s u e . " The r e p o r t a l s o i n d i c a t e s t h a t l a r g e o s t e o p h y t e s 

were p r e s e n t . The s u r g e r y notes i n d i c a t e t h a t the f i b r o u s 

t i s s u e was d e b r i d e d and t h a t the o s t e o p h y t e s were removed. 

Dr. Herson's notes i n d i c a t e t h a t he saw Dingman on 

F e b r u a r y 1, 2006, s h o r t l y a f t e r h i s s u r g e r y . A t t h a t p o i n t , 

Dingman a g a i n r e p o r t e d p a i n i n h i s a n k l e and t h a t he was not 

s l e e p i n g w e l l as a r e s u l t . Dr. Herson noted t h a t Dingman's 

g a i t was a n t a l g i c and t h a t he was u s i n g a w a l k e r . 

Dingman saw Dr. Sanders f o r a f o l l o w - u p appointment on 

F e b r u a r y 14, 2006. Dr. Sanders's notes i n d i c a t e t h a t he 

showed Dingman the o p e r a t i v e notes and t h a t he d i s c u s s e d w i t h 

him t h a t the a r t h r o s c o p y p r o c e d u r e r e v e a l e d "over 90% 

i n v o l v e m e n t of h i s t i b i o t a l a r j o i n t i n terms of grade I V 

c h o n d r a l changes w i t h e x t e n s i v e s c a r t i s s u e t h r o u g h o u t . " Dr. 
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Sanders's notes r e f l e c t t h a t Dingman r e p o r t e d no improvement 

i n h i s p a i n l e v e l a f t e r the January 26, 2006, a r t h r o s c o p y and 

t h a t Dingman d e s i r e d a more d e f i n i t i v e t r e a t m e n t . Dr. Sanders 

recommended an a n k l e - f u s i o n s u r g e r y , which Dingman agreed t o 

undergo. Dr. Sanders performed t h a t s u r g e r y on March 1, 

2006. 2 

Dingman next saw Dr. Herson f o r p a i n t r e a t m e n t on March 

10, 2006. Dr. Herson's notes i n d i c a t e t h a t Dingman complained 

of p a i n i n h i s l e f t a n k l e and t h a t the p a i n was improved but 

not r e l i e v e d by a n a r c o t i c p a i n r e l i e v e r . Dr. Herson noted 

t h a t Dingman's g a i t was a n t a l g i c . He p r e s c r i b e d Dingman more 

n a r c o t i c p a i n r e l i e v e r s and a d d i t i o n a l P r o z a c . I n A p r i l 2006, 

Dr. Herson's notes r e f l e c t t h a t Dingman r e t u r n e d , c o m p l a i n i n g 

of c o n t i n u e d p a i n , a l t h o u g h the p a i n had improved some. Dr. 

Herson changed Dingman's n a r c o t i c p a i n r e l i e v e r t o V i c o d i n , 

r e i s s u e d Dingman's P r o z a c p r e s c r i p t i o n , and p r e s c r i b e d E l a v i l , 

a n other p a i n r e l i e v e r . Dr. Herson a g a i n n oted t h a t Dingman's 

g a i t was a n t a l g i c . 

2The r e c o r d does not c o n t a i n an o p e r a t i v e or s u r g i c a l note 
r e g a r d i n g the March 1, 2006, a n k l e - f u s i o n s u r g e r y . 
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On May 3, 2006, Dingman a g a i n v i s i t e d Dr. Herson. A t 

t h a t p o i n t , a c c o r d i n g t o Dr. Herson's n o t e s , Dingman 

complained of p a i n of o n l y 3 on a 1 0 - p o i n t s c a l e and r e p o r t e d 

t h a t V i c o d i n had h e l p e d manage h i s p a i n . Dr. Herson's notes 

a l s o r e f l e c t t h a t P r o z a c was a s s i s t i n g Dingman w i t h h i s 

d e p r e s s i o n . A g a i n , Dr. Herson noted t h a t Dingman's g a i t was 

a n t a l g i c . 

On May 25, 2006, Dr. Sanders removed Dingman's c a s t . Dr. 

Sanders p l a c e d Dingman i n a boot, and he o r d e r e d Dingman not 

t o bear any weight on h i s l e f t a n k l e . On June 5, 2006, 

Dingman saw Dr. Herson a g a i n . A t t h a t t i m e , a c c o r d i n g t o Dr. 

Herson's n o t e s , Dingman r e p o r t e d t h a t h i s p a i n was a 5 on a 

1 0 - p o i n t s c a l e and t h a t V i c o d i n c o n t i n u e d t o h e l p w i t h the 

p a i n . Dr. Herson's notes a g a i n i n d i c a t e t h a t Dingman's g a i t 

was a n t a l g i c . 

On J u l y 6, 2006, Dr. Sanders's notes r e f l e c t t h a t Dingman 

was p e r m i t t e d t o b e g i n b e a r i n g weight on h i s l e f t a n k l e . Dr. 

Sanders's notes i n d i c a t e t h a t Dingman d i d not complain of p a i n 

and o n l y r e l a y e d e x p e r i e n c i n g m i n i m a l d i s c o m f o r t . Dingman 

next saw Dr. Herson on J u l y 12, 2006, a t which t i m e , a c c o r d i n g 

t o Dr. Herson's n o t e s , Dingman complained of p a i n of 5 on a 
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1 0 - p o i n t s c a l e . Dr. Herson's notes a g a i n i n d i c a t e t h a t 

Dingman's g a i t was a n t a l g i c . 

On August 15, 2006, Dr. Sanders's notes r e f l e c t t h a t 

Dingman had no c o m p l a i n t s . Dr. Sanders i n d i c a t e d i n h i s notes 

t h a t Dingman was a t f u l l w e i g h t b e a r i n g and t h a t he s h o u l d 

undergo a f u n c t i o n a l c a p a c i t i e s e v a l u a t i o n ("FCE"). Dingman 

saw Dr. Herson on August 16, 2006, a t which time he complained 

of p a i n of 6 on a 1 0 - p o i n t s c a l e . Dingman r e p o r t e d t o Dr. 

Herson t h a t V i c o d i n and E l a v i l h e l p e d h i s p a i n and t h a t 

V i c o d i n made i t e a s i e r f o r him t o w a l k ; however, Dingman 

r e p o r t e d t h a t w a l k i n g made h i s p a i n worse. A g a i n , Dr. 

Herson's notes d e s c r i b e Dingman's g a i t as a n t a l g i c . Dr. 

Herson c o n t i n u e d a l l Dingman's m e d i c a t i o n s , i n c l u d i n g h i s 

P r o z a c t o t r e a t d e p r e s s i o n . On September 13, 2006, however, 

Dr. Herson's notes i n d i c a t e t h a t Dingman r e p o r t e d the same 

l e v e l of p a i n , t h a t Dr. Herson changed Dingman's n a r c o t i c 

p r e s c r i p t i o n from V i c o d i n t o L o r t a b , and t h a t Dr. Herson 

changed Dingman's a n t i d e p r e s s a n t m e d i c a t i o n from P r o z a c t o 

Cymbalta. 

On October 6, 2006, and March 19, 2007, Dingman saw Dr. 

Herson t o r e p o r t c o n t i n u e d p a i n . Dr. Herson c o n t i n u e d t o 

11 



2090461 

t r e a t Dingman's p a i n w i t h n a r c o t i c p a i n r e l i e v e r s . N o t a b l y , 

on the notes from bo t h of those d a t e s , Dr. Herson r e p o r t e d 

t h a t Dingman's g a i t was normal. 

Dingman next saw a d o c t o r f o r h i s a n k l e i n J u l y 2008, 

a f t e r he r e l o c a t e d t o N a s h v i l l e , Tennessee. Dingman began 

tr e a t m e n t w i t h Dr. J e f f r e y W i l l e r s on J u l y 7, 2008. Dr. 

W i l l e r s t e s t i f i e d v i a d e p o s i t i o n . Dr. W i l l e r s t e s t i f i e d t h a t 

Dingman had d e v e l o p e d p o s t t r a u m a t i c a r t h r i t i s i n h i s s u b t a l a r 

j o i n t as a r e s u l t of h i s 2001 i n j u r y combined w i t h Dingman's 

use of h i s a n k l e t o walk, Dingman's extreme weight (290 pounds 

i n J u l y 2008), and the e f f e c t s of the s u r g e r i e s he had a l r e a d y 

had on h i s a n k l e . A c c o r d i n g t o Dr. W i l l e r s , a f t e r an a n k l e -

f u s i o n s u r g e r y l i k e the one Dingman had a l r e a d y undergone, 

development of a r t h r i t i s i n an a d j a c e n t j o i n t i s a normal 

o c c u r r e n c e . Dr. W i l l e r s agreed t h a t Dingman's weight and h i s 

use of h i s a n k l e w h i l e w a l k i n g and o t h e r w i s e p e r f o r m i n g h i s 

employment a c t i v i t i e s c o u l d have a c c e l e r a t e d the p r o g r e s s i o n 

of h i s a r t h r i t i s . However, Dr. W i l l e r s d i d not b e l i e v e t h a t 

Dingman's a r t h r i t i s was caused by h i s i n t e r v e n i n g employment 

w i t h DeSoto C o r r e c t i o n a l F a c i l i t y ("DeSoto"), a t which he had 

worked as a c o r r e c t i o n a l o f f i c e r from November 2002 t o January 
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2006, 3 or w i t h Schwann's Food S e r v i c e , a t which he had worked 

as a r o u t e saleseman from August 2007 t o August 2008. 

Dr. W i l l e r s performed a second a n k l e - f u s i o n s u r g e r y on 

Dingman on August 18, 2008. Dr. W i l l e r s t e s t i f i e d t h a t 

Dingman had a l o t of a r t h r i t i c changes i n h i s s u b t a l a r j o i n t 

and t h a t the f u s i o n s u r g e r y would h o p e f u l l y r e s o l v e some, but 

not a l l , of Dingman's p a i n . A l t h o u g h Dingman r e p o r t e d a 

decrease i n h i s p a i n d u r i n g October and November 2008, a f t e r 

he h e a l e d from s u r g e r y , Dingman r e p o r t e d i n c r e a s i n g d i s c o m f o r t 

i n h i s f o o t i n January 2009 and s a i d i t seemed l i k e the p a i n 

was worse than b e f o r e the s u r g e r y . A t h i s March 6, 2009, 

appointment, Dingman a l s o r e p o r t e d a p a i n o r i g i n a t i n g i n h i s 

lower back t h a t r a d i a t e d down h i s l e f t l e g t o h i s a n k l e . Dr. 

W i l l e r s noted t h a t , i n h i s o p i n i o n , the l i k e l i h o o d of a c a u s a l 

l i n k between the 2001 a c c i d e n t and Dingman's lower-back p a i n 

was " v e r y l o w . " However, he a d m i t t e d t h a t Dingman had l i m p e d , 

p r o b a b l y s i n c e h i s e a r l i e r f u s i o n i n 2006, and t h a t 

a l t e r a t i o n s i n g a i t c o u l d p o s s i b l y l e a d t o back problems. Dr. 

3 A l t h o u g h Dingman was employed a t DeSoto u n t i l March 2007, 
the r e c o r d r e f l e c t s t h a t he d i d not r e t u r n t o work a f t e r h i s 
January 2006 a n k l e a r t h r o s c o p y and h i s March 2006 a n k l e - f u s i o n 
s u r g e r y . 
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W i l l e r s a l s o t e s t i f i e d t h a t Dingman would always s u f f e r some 

degree of p a i n as a r e s u l t of h i s a n k l e i n j u r y . 

Dr. W i l l e r s d i d admit t h a t h i s notes r e f l e c t e d a b e l i e f 

t h a t Dingman's p a i n response appeared, i n h i s o p i n i o n , t o be 

ex a g g e r a t e d . Dr. W i l l e r s i n d i c a t e d t h a t Dingman's p a i n 

r e a c t i o n t o h i s e x a m i n a t i o n was more than would be t y p i c a l l y 

e x p e c t e d based on Dingman's h i s t o r y . Even a f t e r Dr. W i l l e r s 

p erformed s u r g e r y on Dingman, Dr. W i l l e r s s a i d t h a t he c o u l d 

f i n d no o b j e c t i v e b a s i s f o r the s e v e r i t y of Dingman's p a i n . 

However, Dr. W i l l e r s n oted t h a t p a i n was v e r y s u b j e c t i v e and 

t h a t i t would be h a r d t o know i f Dingman were a c t u a l l y 

m a g n i f y i n g h i s p a i n . Dr. W i l l e r s completed a c l i n i c a l p a i n 

assessment i n January 2009, on which he i n d i c a t e d t h a t 

Dingman's " p a i n [ w a s ] p r e s e n t t o such an e x t e n t as t o be 

d i s t r a c t i n g t o adequate performance of d a i l y a c t i v i t i e s or 

work" and t h a t " p h y s i c a l a c t i v i t y , such as w a l k i n g , s t a n d i n g , 

b ending, s t o o p i n g , moving of e x t r e m i t i e s " would " g r e a t l y 

i n c r e a s e [ ] p a i n and t o such a degree as t o cause d i s t r a c t i o n 

from t a s k or t o t a l abandonment of t a s k . " 4 A c c o r d i n g t o Dr. 

4Dr. Herson had g i v e n the same responses on a s i m i l a r 
assessment i n June 2005. 
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W i l l e r s , he based h i s answers on the assessment on Dingman's 

s u b j e c t i v e r e p o r t s of p a i n . I n t e r e s t i n g l y , D r . W i l l e r s n oted 

on the assessment form t h a t , t o h i s knowledge, Dingman was not 

on any m e d i c a t i o n s o t h e r than o v e r - t h e - c o u n t e r p a i n r e l i e v e r s . 

However, Dingman was b e i n g t r e a t e d f o r p a i n and was b e i n g 

p r e s c r i b e d n a r c o t i c p a i n r e l i e v e r s by D r . H i l l , as w i l l be 

d i s c u s s e d l a t e r i n t h i s o p i n i o n . 

A c c o r d i n g t o D r . W i l l e r s , Dingman c o u l d not r e t u r n t o any 

of h i s former o c c u p a t i o n s : i r o n worker, c o r r e c t i o n s o f f i c e r , 

or d e l i v e r y d r i v e r . However, D r . W i l l e r s s a i d he d i d not 

t h i n k t h a t Dingman was permanently and t o t a l l y d i s a b l e d as a 

r e s u l t of h i s a n k l e i n j u r y . D r . W i l l e r s a l s o noted t h a t 

Dingman had not r e p o r t e d or e x h i b i t e d any symptoms of 

d e p r e s s i o n t o him u n t i l J u l y 2009, when Dingman had t e l e p h o n e d 

the o f f i c e and had been d i r e c t e d t o c o n t a c t an emergency room 

f o r h i s s u i c i d a l t h o u g h t s . A f t e r Dingman r e c o v e r e d from h i s 

s u r g e r y , D r . W i l l e r s d e termined t h a t no o t h e r m e d i c a l or 

s u r g i c a l i n t e r v e n t i o n remained t o a s s i s t Dingman i n h i s 

r e c o v e r y from h i s a n k l e i n j u r y . D r . W i l l e r s then r e f e r r e d 

Dingman t o a pain-management s p e c i a l i s t , B r a d l e y C. H i l l , 

D.O., f o r the t r e a t m e n t of h i s c h r o n i c p a i n . 
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Dingman's f i r s t appointment w i t h D r . H i l l was on F e b r u a r y 

5, 2009. D r . H i l l a l s o t e s t i f i e d v i a d e p o s i t i o n . He 

e x p l a i n e d t h a t he t r e a t e d Dingman f o r h i s c h r o n i c p a i n w i t h 

n a r c o t i c p a i n m e d i c a t i o n , i n c l u d i n g low-dose morphine and 

Opana t o t r e a t s e m a t i c p a i n , a n t i - i n f l a m m a t o r y m e d i c a t i o n s 

l i k e R e l a f e n t o t r e a t i n f l a m m a t i o n , and N e u r o n t i n t o t r e a t 

n e u r o l o g i c a l p a i n . D r . H i l l a l s o p r e s c r i b e d Ambien as a s l e e p 

a i d f o r Dingman. L i k e D r . W i l l e r s , D r . H i l l o p i n e d t h a t 

Dingman's work a t DeSoto and w i t h Schwann's and Dingman's 

weight c o u l d have c o n t r i b u t e d t o the p a i n i n h i s a n k l e . 

I n June 2009, Dingman s p e c i f i c a l l y r e p o r t e d b e i n g 

d e p r e s s e d t o D r . H i l l ; a c c o r d i n g t o D r . H i l l , Dingman had 

e a r l i e r e x p r e s s e d f r u s t r a t i o n and a g g r a v a t i o n over the 

c o n t i n u e d problems w i t h h i s a n k l e and c h r o n i c p a i n r e s u l t i n g 

from h i s e a r l i e r i n j u r y . D r . H i l l n o t ed t h a t Dingman's 

d e p r e s s i o n was m u l t i f a c t o r i a l , b e i n g caused by the f a c t t h a t 

Dingman was h a v i n g f i n a n c i a l and m a r i t a l problems t r i g g e r e d by 

h i s i n a b i l i t y t o work because of h i s a n k l e i n j u r y and 

r e s u l t i n g c h r o n i c p a i n . D r . H i l l o p i n e d t h a t Dingman's a n k l e 

i n j u r y and c h r o n i c p a i n r e s u l t i n g from t h a t i n j u r y were the 

major c o n t r i b u t i n g f a c t o r t o Dingman's d e p r e s s i o n . I n August 
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2009, D r . H i l l s a i d t h a t Dingman r e l a y e d t o him s p e c i f i c 

s u i c i d a l i d e a t i o n s , i n c l u d i n g u s i n g a gun and p u l l i n g out i n 

f r o n t of an oncoming t r a c t o r - t r a i l e r . A c c o r d i n g t o D r . H i l l , 

c h r o n i c p a i n and d e p r e s s i o n "go hand i n hand" i n younger 

p a t i e n t s . D r . H i l l o p i n e d t h a t Dingman's d e p r e s s i o n would 

need t o be t r e a t e d b e f o r e he c o u l d r e s o l v e h i s p a i n i s s u e s . 

D r . H i l l o p i n e d t h a t Dingman i s not t o t a l l y d i s a b l e d as 

a r e s u l t of h i s a n k l e i n j u r y or h i s c h r o n i c p a i n . D r . H i l l 

s a i d t h a t he b e l i e v e d t h a t Dingman had a s i g n i f i c a n t and 

l e g i t i m a t e p a i n problem t h a t has p r o g r e s s e d f o r a l o n g p e r i o d 

and t h a t Dingman would have some degree of c h r o n i c p a i n f o r 

the r e s t of h i s l i f e . A c c o r d i n g t o D r . H i l l , p a i n i s p u r e l y 

s u b j e c t i v e ; he s a i d t h a t no one c o u l d say t h a t a f t e r an a n k l e -

f u s i o n s u r g e r y someone's p a i n s h o u l d be a t a c e r t a i n l e v e l 

based on c e r t a i n a c t i v i t i e s . D r . H i l l t e s t i f i e d t h a t Dingman 

wanted t o work but t h a t Dingman c o u l d not a d j u s t h i s 

e x p e c t a t i o n s . D r . H i l l s a i d t h a t Dingman needed t o acc e p t h i s 

i n j u r y and the r e s u l t i n g l i m i t a t i o n s and s e t new g o a l s f o r 

h i m s e l f . However, D r . H i l l a l s o n o t e d t h a t Dingman would have 

been d e v a s t a t e d by the news t h a t n o t h i n g more c o u l d be done t o 

improve h i s c o n d i t i o n and t h a t he c o u l d l i k e l y no l o n g e r work. 
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Dingman underwent an FCE on March 2, 2009. The r e s u l t s 

of t h a t FCE i n d i c a t e d t h a t Dingman c o u l d l i f t 40 pounds from 

the f l o o r t o h i s w a i s t , l i f t 25-30 pounds from h i s w a i s t t o 

overhead, s i t c o n s t a n t l y , s t a n d f r e q u e n t l y , and walk 

o c c a s i o n a l l y . A c c o r d i n g t o the FCE, Dingman s h o u l d a v o i d 

l a d d e r c l i m b i n g and s q u a t t i n g . Based on the FCE r e s u l t s , 

Dingman s h o u l d be a b l e t o p e r f o r m work i n the medium work 

c l a s s i f i c a t i o n . 

Dingman h i m s e l f t e s t i f i e d about h i s e d u c a t i o n a l and 

employment h i s t o r i e s , h i s 2001 a c c i d e n t , h i s a n k l e i n j u r y , h i s 

s u r g e r i e s , h i s p a i n , and the impact h i s a n k l e i n j u r y has had 

on h i s l i f e . Dingman, who was age 35 a t the time of the 

t r i a l , e x p l a i n e d t h a t he had dropped out of h i g h s c h o o l i n the 

10th grade b u t t h a t he had r e c e i v e d h i s GED. S i n c e h i g h 

s c h o o l , Dingman had un d e r t a k e n s e v e r a l forms of e d u c a t i o n , 

i n c l u d i n g a t h r e e - y e a r p e r i o d of s t u d y a t the Free G o s p e l 

B i b l e I n s t i t u t e , an u n a c c r e d i t e d i n s t i t u t i o n , a f t e r which he 

r e c e i v e d a c e r t i f i c a t e b ut no degree. Dingman had a l s o been 

t r a i n e d as an EMT d u r i n g a f o u r - t o f i v e - m o n t h p e r i o d of s t u d y 

a t E d i s o n Community C o l l e g e and as a c o r r e c t i o n a l o f f i c e r 

d u r i n g a six-month course i n c r i m i n a l j u s t i c e f o r c o r r e c t i o n s 
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o f f i c e r s a t South F l o r i d a Community C o l l e g e . Dingman a l s o 

r e c e i v e d t r a i n i n g as a v o l u n t e e r f i r e m a n and i n s e v e r a l 

d i s c i p l i n e s r e l e v a n t t o h i s c a r e e r as a c o r r e c t i o n s o f f i c e r , 

i n c l u d i n g weapons t r a i n i n g , c e l l e x t r a c t i o n , and emergency 

preparedness f o r c o r r e c t i o n a l o f f i c e r s . 

Dingman has had a s i g n i f i c a n t work h i s t o r y . He began 

work as a teenager as a bag boy f o r two d i f f e r e n t g r o c e r y 

s t o r e s . S i n c e t h a t time he has d e l i v e r e d p i z z a s , moved 

f u r n i t u r e , pumped gas and performed o i l changes, performed 

t r e e t r i m m i n g , c l e a r e d paths f o r l a n d s u r v e y o r s , performed 

body removal f o r the m e d i c a l examiner's o f f i c e , s e r v e d as a 

s e c u r i t y gate guard, and s e r v e d as a 911 emergency d i s p a t c h e r . 

Dingman then worked f o r Caseco, d u r i n g which time he was 

t r a i n e d i n two d i f f e r e n t t y pes of w e l d i n g and i n s t e e l 

f a b r i c a t i o n . 

A f t e r Caseco ceased o p e r a t i o n s i n J u l y 2002, Dingman 

l o o k e d f o r work i n F l o r i d a ; he was h i r e d as a c o r r e c t i o n a l 

o f f i c e r a t DeSoto i n A r c a d i a , F l o r i d a , i n November 2002. 

Dingman was employed a t DeSoto u n t i l March 2007, when he was 

asked t o r e s i g n from h i s p o s i t i o n because, he s a i d , he d i d not 
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"bounce back f a s t enough f o r them" from h i s f i r s t a n k l e - f u s i o n 

s u r g e r y i n March 2006. 

Dingman was unemployed f o r a s h o r t t i m e , and then he 

r e l o c a t e d t o Tennessee, where, i n August 2007, he began 

w o r k i n g as a r o u t e salesman f o r Schwann's, a company t h a t 

p r o v i d e s f r o z e n foods f o r consumers v i a d o o r - t o - d o o r s a l e s and 

home d e l i v e r y . Dingman drove a d e l i v e r y t r u c k and made 60 t o 

80, or sometimes as many as 100, c a l l s on customers each d a y ; 

Dingman o f t e n worked 12-hour days and worked 6 days per week. 

He would take o r d e r s and d e l i v e r o r d e r s t o h i s customers, 

which o f t e n r e q u i r e d t h a t he make more than one t r i p from h i s 

t r u c k t o the customer's door. A f t e r h i s second a n k l e - f u s i o n 

s u r g e r y i n August 2008, Dingman s a i d , Schwann's would not 

a l l o w him t o r e t u r n t o work. 5 

Dingman e x p l a i n e d the 2001 a c c i d e n t i n h i s t e s t i m o n y . He 

s a i d t h a t he was wo r k i n g w i t h a crew t o r a i s e b a r j o i s t s t o 

form the r o o f of a b u i l d i n g . A crane was moving a bundle of 

10 of the bar j o i s t s ; each b a r j o i s t was 3 f e e t wide and 35 

5However, Doug M i l l e r , a v o c a t i o n a l - r e h a b i l i t a t i o n 
c o u n s e l o r who t e s t i f i e d a t t r i a l , s t a t e d t h a t he had r e c e i v e d 
i n f o r m a t i o n i n d i c a t i n g t h a t Dingman had been f i r e d because he 
r e f u s e d t o take on a d i f f e r e n t r o u t e . 
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f e e t l o n g . As Dingman was s i g n a l i n g the boom o p e r a t o r t o 

lower the bundle of b a r j o i s t s , the s t r a p s e c u r i n g them came 

l o o s e and the b a r j o i s t s f e l l , l a n d i n g on the i n s i d e of 

Dingman's l e f t l e g , p i n n i n g him t o the f l o o r . 

Dingman s a i d t h a t he was x - r a y e d and i m m o b i l i z e d a t the 

emergency room but t h a t he was not o t h e r w i s e t r e a t e d . He d i d 

r e c e i v e p a i n m e d i c a t i o n . Dingman t e s t i f i e d t h a t he was 

i n s t r u c t e d t o see an o r t h o p e d i c p h y s i c i a n as soon as p o s s i b l e . 

Dingman e x p l a i n e d t h a t he went t o Dr. Heromin f o r t r e a t m e n t , 

which t r e a t m e n t Dingman d e s c r i b e d as " c a s t [ i n g ] i t " and 

" k e e p [ i n g ] me on V i c o d i n " ; Dingman a l s o s a i d t h a t Dr. Heromin 

gave him c o r t i s o n e s h o t s . Dingman s a i d he r e t u r n e d t o work a t 

Caseco on J u l y 7, 2001. 

Dingman s a i d t h a t Dr. Heromin r e f e r r e d him t o Dr. 

Sanders, who preformed t h r e e s u r g e r i e s on Dingman's a n k l e . 

Dingman s a i d t h a t Dr. Sanders performed an a r t h o s c o p y on h i s 

an k l e i n Febr u a r y 2004 and i n January 2006. A c c o r d i n g t o 

Dingman, n e i t h e r a r t h r o s c o p i c p r o c e d u r e a f f o r d e d him any 

b e n e f i t , so, a t Dr. Sanders's recommendation, Dingman s a i d , 

he chose t o have a n k l e - f u s i o n s u r g e r y , which Dr. Sanders 

performed i n March 2006. Dingman s a i d t h a t the a n k l e - f u s i o n 
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s u r g e r y a l s o f a i l e d t o b e n e f i t him; he s a i d t h a t he had t o 

l e a r n t o w alk a g a i n and t h a t he had "walked funny" ever s i n c e 

the 2006 a n k l e - f u s i o n s u r g e r y . 

When Dingman moved to Tennessee i n 2007, he began 

t r e a t m e n t w i t h Dr. W i l l e r s . A c c o r d i n g t o Dingman, Dr. W i l l e r s 

m o n i t o r e d h i s c o n d i t i o n f o r some time and then recommended a 

second a n k l e - f u s i o n s u r g e r y , which Dr. Sanders had p r e v i o u s l y 

e x p l a i n e d would e v e n t u a l l y be n e c e s s a r y . Dr. W i l l e r s 

performed the second a n k l e - f u s i o n s u r g e r y i n August 2008. 

Dingman s a i d t h a t the 2008 a n k l e - f u s i o n s u r g e r y d i d not 

b e n e f i t him i n any way. He s a i d "I'm not r i g h t and I don't 

b e l i e v e I ever w i l l be u n l e s s I do d e c i d e t o have an 

a m p u t a t i o n . " 

Dingman complained t h a t , s i n c e h i s i n j u r y i n 2001 and the 

subsequent s u r g e r i e s i n 2004, 2006, and 2008, he has d e v e l o p e d 

lower back p a i n and nerve p a i n t h a t b e g i n s a t h i s l e f t h i p and 

runs t o h i s a n k l e , which began i n January or F e b r u a r y 2009. 

Dingman d e s c r i b e d t h i s p a i n as " c r i p p l i n g " and s a i d t h a t i t 

" b u r n s " " l i k e ... e l e c t r i c i t y " A f t e r Dr. W i l l e r s 

d e t ermined t h a t no o t h e r i n t e r v e n t i o n would improve h i s a n k l e , 
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Dingman began t r e a t m e n t w i t h Dr. H i l l f o r Dingman's c h r o n i c 

p a i n . 

Dingman t e s t i f i e d t h a t he i s on e i g h t d i f f e r e n t 

m e d i c a t i o n s t o h e l p him c o n t r o l h i s p a i n and as t o the e f f e c t s 

o f h i s p a i n on h i s l i f e . He takes Opana, a n a r c o t i c p a i n 

r e l i e v e r , on a d a i l y b a s i s and Opana IR, an i n s t a n t - r e l e a s e 

form of the same p a i n r e l i e v e r , f o r b r e a k - t h r o u g h p a i n . 

Dingman t a k e s N e u r o n t i n f o r n e r v e - r e l a t e d p a i n and uses 

V o l t a r e n g e l , a t o p i c a l p a i n r e l i e v e r t h a t he rubs i n t o h i s 

h i p and a n k l e . He a l s o t a k e s S k e l a x i n , which i s a muscle 

r e l a x e r . Because the use o f c e r t a i n m e d i c a t i o n s have r e s u l t e d 

i n a problem w i t h a c i d r e f l u x , Dingman ta k e s P r o t o n i x f o r t h a t 

symptom. Because Dingman has t r o u b l e s l e e p i n g , he takes 

Ambien CR. F i n a l l y , Dingman ta k e s A l e v e , an o v e r - t h e - c o u n t e r 

a n t i - i n f l a m m a t o r y m e d i c a t i o n . 

Dingman t e s t i f i e d t h a t , d e s p i t e the use o f Ambien CR, he 

does not s l e e p w e l l . He e x p l a i n e d h i s t y p i c a l s l e e p p a t t e r n . 

Dingman s a i d t h a t he goes t o bed between 10:00 and 11:00 p.m. 

o n l y t o s t a y awake u n t i l around 3:00 or 4:00 a.m., a t which 

time he might f a l l i n t o a r e s t l e s s s l e e p from which he awakens 

s e v e r a l t i m e s . He s a i d t h a t he f i n a l l y awakens and g e t s out 
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of bed a t around 10:00 or 11:00 a.m. Dingman s a i d t h a t , " i f 

he i s l u c k y , " he g e t s t h r e e or f o u r hours o f a c t u a l s l e e p per 

n i g h t . 

Dingman s a i d t h a t i n a t y p i c a l day he spends no more than 

a combined t o t a l of 2 H t o 3 hours w a l k i n g around d u r i n g any 

24-hour p e r i o d . He e x p l a i n e d t h a t he would not be up and 

around d u r i n g the e n t i r e p e r i o d but t h a t he might be up f o r 

some s h o r t p e r i o d s throughout the day between r e s t i n g on the 

couch. The remainder of the day, he s a i d , he spent r e c l i n i n g 

on the couch. 

Dingman d e s c r i b e d h i s p a i n l e v e l as e x c e e d i n g a 10 on a 

1 0 - p o i n t s c a l e . He s a i d t h a t he would r a t h e r be k i c k e d by a 

horse than t o go through what he goes through. He t e s t i f i e d 

t h a t he spends a l a r g e p o r t i o n of h i s day on the couch because 

of the p a i n . Dingman d e s c r i b e d h a v i n g d i f f i c u l t y sometimes 

a r i s i n g from the couch w i t h o u t f a l l i n g ; he e x p l a i n e d t h a t , a t 

t i m e s , the p a i n would "put me on the f l o o r " and t h a t he would 

have t o c r a w l on the f l o o r u n t i l he c o u l d f i n d a way t o get 

back up t o a s t a n d i n g p o s i t i o n . Dingman s a i d t h a t any day 

t h a t he d i d not f a l l he c o n s i d e r e d a good day. 
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Dingman a l s o t e s t i f i e d about the s i d e e f f e c t s of h i s 

m e d i c a t i o n s . He s a i d t h a t h i s p a i n m e d i c a t i o n s make him " f e e l 

l i k e he i s i n zombie l a n d . " He a l s o s a i d t h a t he s u f f e r s from 

c o n s t i p a t i o n as a r e s u l t o f h i s m e d i c a t i o n s . However, Dingman 

t e s t i f i e d t h a t the most s e r i o u s s i d e e f f e c t o f h i s m e d i c a t i o n s 

was the d e p r e s s i o n from which he s u f f e r e d . He s a i d t h a t he 

was dep r e s s e d because of a c o m b i n a t i o n o f t h i n g s i n h i s l i f e , 

a l l of which stemmed from h i s 2001 i n j u r y , the r e s u l t i n g 

s u r g e r i e s , and the c h r o n i c p a i n from which he s u f f e r s . 

Dingman e x p l a i n e d t h a t h i s d e p r e s s i o n , i n the months l e a d i n g 

up t o t r i a l , had worsened t o such an e x t e n t as t o make him 

attempt t o take h i s own l i f e t hrough o v e r d o s i n g on h i s p a i n 

m e d i c a t i o n s . 

Dingman e x p l a i n e d t h a t he f e l t t h a t , a t age 35, he was i n 

the prime of h i s l i f e and y e t he c o u l d not work and p r o v i d e 

f o r h i s f a m i l y because of the i n j u r y , the s u r g e r i e s , and the 

r e s u l t i n g c h r o n i c p a i n . He s a i d t h a t he s u f f e r e d from 

f i n a n c i a l problems and m a r i t a l problems t h a t he d i r e c t l y 

t r a c e d t o h i s i n a b i l i t y t o work due t o the 2001 i n j u r y . 

A c c o r d i n g t o Dingman, he went from "making good money t o 

n o t h i n g . " He s a i d t h a t h i s w i f e had g o t t e n t i r e d of h i s 
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i n a b i l i t y t o work and make a l i v i n g and t h a t she was a l s o 

t i r e d o f h i s "not b e i n g i n h i s r i g h t mind because of the 

m e d i c a t i o n . " He f u r t h e r t e s t i f i e d t h a t "not b e i n g a b l e t o do 

what [he] need[ed] t o do, whether i t be around the house or 

wo r k i n g a j o b , i t ' s j u s t p r e t t y much pushed [him] over the 

edge." 

Dingman s a i d t h a t he had f i r s t sought m e d i c a l a s s i s t a n c e 

f o r h i s s u i c i d a l thoughts on J u l y 29, 2009, when he t e l e p h o n e d 

Dr. W i l l e r s ' s o f f i c e c o m p l a i n i n g of f e e l i n g d e p r e s s e d and 

s u i c i d a l . Dr. W i l l e r s ' s nurse d i r e c t e d him t o the emergency 

room. Dingman went t o Cumberland M e d i c a l Center ("CMC"), but 

the s t a f f t h e r e s e n t him home w i t h i n s t r u c t i o n s t o see 

Cumberland M e n t a l H e a l t h . Dingman s a i d he t r i e d t o secure an 

appointment a t Cumberland M e n t a l H e a l t h but t h a t he was t o l d 

t h a t he needed t o pay $200 up f r o n t b e f o r e b e i n g seen and 

t r e a t e d . On August 13, 2009, he r e t u r n e d t o CMC, a t which 

time he t o l d the s t a f f t h a t he was not t r y i n g t o k i l l h i m s e l f 

a l t h o u g h he had i n g e s t e d an overdose of h i s m e d i c a t i o n s . 

On September 11, 2009, Dingman went t o C o o k e v i l l e M e d i c a l 

Center a f t e r another overdose o f h i s m e d i c a t i o n s . He was kept 

o v e r n i g h t and r e l e a s e d t o P l a t e a u M e n t a l H e a l t h . Dingman s a i d 
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t h a t he had r e a l l y wanted t o end i t a l l a t the time o f t h i s 

attempt a t s u i c i d e . 

Dingman t e s t i f i e d t h a t he had not i n j u r e d h i s a n k l e i n 

any way w h i l e employed a t DeSoto or by Schwann's. He d e n i e d 

i n j u r i n g h i s a n k l e w h i l e employed a t DeSoto when he i n j u r e d 

h i s knee f a l l i n g o f f of a horse when the s t i r r u p broke. 

Dingman s a i d t h a t he had i n j u r e d h i s knee when he f e l l from 

the horse and t h a t he had had knee s u r g e r y as a r e s u l t ; 

however, he d e n i e d any l a s t i n g e f f e c t s from the knee i n j u r y . 

Dingman s a i d t h a t he and Dr. W i l l e r s had d i s c u s s e d h i s 

c o n t i n u e d c h r o n i c p a i n and h i s i n a b i l i t y t o s l e e p and h i s need 

t o l i e down f o r extended p e r i o d s each day. A c c o r d i n g t o 

Dingman, Dr. W i l l e r s had t o l d him t h a t t h e r e was n o t h i n g more 

t h a t c o u l d be done f o r Dingman's a n k l e and t h a t Dr. W i l l e r s 

had s a i d t h a t Dingman c o u l d not r e t u r n t o h i s o l d jo b s as a 

i r o n worker, c o r r e c t i o n a l o f f i c e r , or d e l i v e r y d r i v e r . Dr. 

W i l l e r s , s a i d Dingman, a d v i s e d Dingman t o c o n s i d e r a p p l y i n g 

f o r S o c i a l S e c u r i t y d i s a b i l i t y b e n e f i t s . Dingman s a i d t h a t he 

had a p p l i e d f o r d i s a b i l i t y b e n e f i t s but t h a t h i s a p p l i c a t i o n 

was s t i l l p e nding. 
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Dingman t e s t i f i e d t h a t he had always had as h i s g o a l t o 

r e t u r n t o work. He s a i d t h a t the p a i n had become 

s i g n i f i c a n t l y worse s i n c e the 2008 a n k l e - f u s i o n s u r g e r y . He 

c h a r a c t e r i z e d i t as "going d o w n h i l l d r a s t i c a l l y " and compared 

h i s c u r r e n t s t a t e u n f a v o r a b l y w i t h h i s c o n d i t i o n b e f o r e the 

2008 s u r g e r y , when he had worked, on average, a 6-day week of 

12-hour days. Dingman t e s t i f i e d t h a t he had sought work. He 

s t a t e d t h a t he had put i n over 100 o n l i n e a p p l i c a t i o n s a t 

v a r i o u s employers but t h a t he had had o n l y 10 i n t e r v i e w s , none 

of which had r e s u l t e d i n an o f f e r o f employment. He i n d i c a t e d 

t h a t two p o t e n t i a l employers had d e c l i n e d t o h i r e him, i n 

p a r t , because of the m e d i c a t i o n s he was t a k i n g and t h e i r 

e f f e c t on him. He a l s o n oted t h a t one o f those p o t e n t i a l 

employers had i n d i c a t e d t h a t he would not be p e r m i t t e d t o get 

up and move around d u r i n g the workday and another had 

q u e s t i o n e d h i s a b i l i t y t o p e r f o r m the j o b g i v e n h i s a n k l e 

f u s i o n and the l i m i t a t i o n s on h i s a b i l i t y t o walk. 

Two v o c a t i o n a l - r e h a b i l i t a t i o n c o u n s e l o r s t e s t i f i e d a t 

t r i a l : Doug M i l l e r , who t e s t i f i e d f o r Caseco, and Joe M i l l e r , 

who t e s t i f i e d f o r Dingman. Both c o u n s e l o r s conducted 

t e l e p h o n e i n t e r v i e w s w i t h Dingman, and n e i t h e r performed any 
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academic t e s t i n g because Dingman had been t e s t e d i n October 

2002 i n c o n j u n c t i o n w i t h h i s a p p l i c a t i o n f o r employment a t 

DeSoto. The t e s t s from 2002 i n d i c a t e d t h a t Dingman re a d a t 

the 12th grade l e v e l , p erformed math a t the 11th grade l e v e l , 

and had a grasp of E n g l i s h a t the 12th grade l e v e l . 

Joe M i l l e r t e s t i f i e d t h a t Dingman c o u l d no l o n g e r p e r f o r m 

the j o b d u t i e s a s s o c i a t e d w i t h h i s employment a t Caseco, a t 

DeSoto, or w i t h Schwann's. A l t h o u g h Joe M i l l e r n o ted t h a t 

Dingman had the a p t i t u d e and the a b i l i t y t o be r e t r a i n e d and 

t h a t Dingman p o s s e s s e d some t r a n s f e r r a b l e s k i l l s , Joe M i l l e r 

c o n c l u d e d t h a t Dingman's i n a b i l i t y t o work a r e g u l a r s c h e d u l e 

and h i s c o n t i n u i n g m e d i c a l problems would p r e c l u d e h i s r e e n t r y 

i n t o the j o b market. Joe M i l l e r s a i d t h a t Dingman's 

u n s t e a d i n e s s on h i s f e e t , h i s f r e q u e n t f a l l s , h i s need t o l i e 

down and r e s t t o a l l e v i a t e h i s c h r o n i c p a i n , and the s i d e 

e f f e c t s of h i s m e d i c a t i o n s made i t d i f f i c u l t t o f i n d 

employment s u i t a b l e f o r Dingman. Joe M i l l e r a l s o s a i d t h a t 

Dingman's n a r c o t i c m e d i c a t i o n s , which would l i k e l y need t o be 

d i s c l o s e d t o a p r o s p e c t i v e employer, c o u l d p o t e n t i a l l y 

f r i g h t e n o f f an employer and p r e c l u d e d j o b s t h a t would r e q u i r e 

d r i v i n g . A c c o r d i n g t o Joe M i l l e r , the p a i n forms completed by 
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Dr. W i l l e r s and Dr. Herson i n d i c a t e d t h a t Dingman would be 

d i s t r a c t e d from h i s j o b d u t i e s by h i s c h r o n i c p a i n and t h a t 

employers would not be l i k e l y t o h i r e an i n d i v i d u a l knowing 

t h a t he might f r e q u e n t l y abandon h i s t a s k s o r , i f an employer 

were t o h i r e him, t h a t employer would be l i k e l y t o t e r m i n a t e 

h i s employment once a p a t t e r n of abandoning t a s k s o c c u r r e d . 

Joe M i l l e r o p i n e d t h a t Dingman was 100% v o c a t i o n a l l y d i s a b l e d 

based on h i s p a i n , h i s c o n t i n u i n g m e d i c a l d i f f i c u l t i e s , and 

h i s problems w i t h a m b u l a t i o n . 

Doug M i l l e r , i n c o n t r a s t , t e s t i f i e d t h a t , i n h i s o p i n i o n , 

Dingman had s u f f e r e d between 42% and 47% v o c a t i o n a l 

d i s a b i l i t y . Doug M i l l e r based h i s o p i n i o n l a r g e l y on the f a c t 

t h a t Dingman's FCE r e s u l t s had i n d i c a t e d t h a t he c o u l d p e r f o r m 

work i n the medium l a b o r c l a s s i f i c a t i o n . Doug M i l l e r 

e x p r e s s e d some r e s e r v a t i o n w i t h Dingman's a b i l i t y t o p e r f o r m 

a m e d i u m - c l a s s i f i c a t i o n j o b , n o t i n g t h a t many r e q u i r e d the 

a b i l i t y t o d r i v e , which Doug M i l l e r o p i n e d , based on the 

e v i d e n c e , was p r e c l u d e d by Dingman's m e d i c a t i o n s . However, 

Doug M i l l e r o p i n e d t h a t Dingman c o u l d p e r f o r m a s e d e n t a r y or 

l i g h t - c l a s s i f i c a t i o n j o b , l i k e h o t e l - d e s k c l e r k , d a t a - e n t r y 

c l e r k , t e l e p h o n e - o r d e r c l e r k , a n s w e r i n g - s e r v i c e o p e r a t o r , a 
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gate guard, or perhaps a d i s p a t c h i n g j o b f o r a l o c a l company. 

A l t h o u g h Doug M i l l e r a d m i t t e d t h a t , i f one b e l i e v e d Dingman's 

t r i a l t e s t i m o n y about h i s p a i n , one c o u l d conclude t h a t 

Dingman would not be employable, Doug M i l l e r n o ted t h a t Dr. 

W i l l e r s had s u s p e c t e d Dingman had m a g n i f i e d h i s p a i n and t h a t 

Dingman's FCE i n d i c a t e d t h a t he had g i v e n c o n s i s t e n t e f f o r t , 

which would seem t o be i n c o n s i s t e n t w i t h h i s c o m p l a i n t s of 

d e b i l i t a t i n g p a i n . Doug M i l l e r t e s t i f i e d t h a t Dingman was 

b r i g h t and t h a t some of h i s j o b s k i l l s from p r i o r employment 

s h o u l d t r a n s f e r t o c e r t a i n j o b s t h a t Doug M i l l e r f e l t t h a t 

Dingman c o u l d p e r f o r m . In summary, Doug M i l l e r c o u l d not 

conclude t h a t Dingman was unemployable based on h i s FCE 

r e s u l t s and the t e s t i m o n y o f h i s p h y s i c i a n s , n e i t h e r of which 

b e l i e v e d t h a t he was permanently and t o t a l l y d i s a b l e d as a 

r e s u l t of h i s a n k l e i n j u r y . 

A f t e r t r i a l , the t r i a l c o u r t e n t e r e d a judgment i n f a v o r 

o f Dingman, c o n c l u d i n g t h a t Dingman was permanently and 

t o t a l l y d i s a b l e d and awarding b e n e f i t s a c c o r d i n g l y . The t r i a l 

c o u r t s p e c i f i c a l l y d e t e rmined t h a t Dingman s u f f e r e d a 

nonscheduled i n j u r y t o the body as a whole based on i t s 

c o n c l u s i o n s t h a t (1) Dingman's e x c e s s i v e p a i n was such t h a t i t 
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took Dingman's a n k l e i n j u r y o u t s i d e the s c h e d u l e f o r permanent 

p a r t i a l d i s a b i l i t y p r o v i d e d i n A l a . Code 1975, § 25-5-

5 7 ( a ) ( 3 ) ; (2) t h a t Dingman's back problems and back p a i n had 

r e s u l t e d from an a l t e r e d g a i t caused by Dingman's a n k l e - f u s i o n 

s u r g e r i e s , thus removing the a n k l e i n j u r y from the p u r v i e w o f 

the s c h e d u l e ; and (3) t h a t Dingman had s u f f e r e d a nonscheduled 

p s y c h o l o g i c a l i n j u r y — severe d e p r e s s i o n — t h a t o c c u r r e d as 

a r e s u l t of h i s 2001 a n k l e i n j u r y , h i s f o u r s u r g e r i e s , and the 

c h r o n i c p a i n a s s o c i a t e d w i t h h i s a n k l e i n j u r y . Caseco f i l e d 

a postjudgment motion, which the t r i a l c o u r t d e n i e d . Caseco 

a p p e a l s . 

Our r e v i e w of t h i s case i s governed by the Workers' 

Compensation A c t , A l a . Code 1975, § 25-5-1 e t seq., which 

s t a t e s , i n p e r t i n e n t p a r t : " I n r e v i e w i n g pure f i n d i n g s of 

f a c t , the f i n d i n g o f the c i r c u i t c o u r t s h a l l not be r e v e r s e d 

i f t h a t f i n d i n g i s s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . " A l a . 

Code 1975, § 2 5 - 5 - 8 1 ( e ) ( 2 ) . T h e r e f o r e , t h i s c o u r t " w i l l view 

the f a c t s i n the l i g h t most f a v o r a b l e t o the f i n d i n g s o f the 

t r i a l c o u r t . " W h i t s e t t v. BAMSI, I n c . , 652 So. 2d 287, 290 

( A l a . C i v . App. 1994), o v e r r u l e d on o t h e r grounds, Ex p a r t e  

T r i n i t y Indus., I n c . , 680 So. 2d 262, 269 ( A l a . 1996). 
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F u r t h e r , the t r i a l c o u r t ' s f i n d i n g o f f a c t i s s u p p o r t e d by 

s u b s t a n t i a l e v i d e n c e i f i t i s " s u p p o r t e d by 'evidence of such 

weight and q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e o f 

i m p a r t i a l judgment can r e a s o n a b l y i n f e r the e x i s t e n c e o f the 

f a c t sought t o be p r o v e d . ' " Ex p a r t e T r i n i t y Indus., 680 So. 

2d a t 269 ( q u o t i n g West v. Founders L i f e Assurance Co. of  

F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1989), and c i t i n g § 12-21-

1 2 ( d ) ) . Our r e v i e w o f l e g a l i s s u e s i s w i t h o u t a presumption 

of c o r r e c t n e s s . A l a . Code 1975, § 2 5 - 5 - 8 1 ( e ) ( 1 ) ; see a l s o Ex  

p a r t e T r i n i t y Indus., 680 So. 2d a t 268. 

On a p p e a l , Caseco makes s e v e r a l arguments r e g a r d i n g the 

t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t Dingman s u f f e r e d a 

nonscheduled i n j u r y t o the body as a whole i n s t e a d o f a 

scheduled-member i n j u r y t o h i s f o o t or l e g . Caseco a t t a c k s 

each of the t r i a l c o u r t ' s s e p a r a t e c o n c l u s i o n s t h a t Dingman's 

i n j u r y was not a scheduled-member i n j u r y because of Dingman's 

p a i n , h i s back problems, and h i s d e p r e s s i o n . Because Caseco 

c h a l l e n g e s the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t Dingman's 

i n j u r y s h o u l d be compensated o u t s i d e the s c h e d u l e , Caseco a l s o 

argues t h a t the t r i a l c o u r t e r r e d by p e r m i t t i n g e v i d e n c e of 

v o c a t i o n a l d i s a b i l i t y . Caseco f u r t h e r argues t h a t the t r i a l 
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c o u r t e r r e d by c o n c l u d i n g t h a t Dingman's c u r r e n t a n k l e 

problems are r e l a t e d t o the a n k l e i n j u r y s u s t a i n e d i n the 2001 

a c c i d e n t and by d e t e r m i n i n g t h a t Dingman was permanently and 

t o t a l l y d i s a b l e d . 

We w i l l f i r s t address whether the t r i a l c o u r t e r r e d i n 

c o n c l u d i n g t h a t Dingman's c u r r e n t c o n d i t i o n r e s u l t e d from h i s 

2001 a c c i d e n t and was not caused by i n j u r i e s o c c u r r i n g d u r i n g 

Dingman's employment a t DeSoto or w i t h Schwann's. Caseco 

argues t h a t Dingman's work a t DeSoto and w i t h Schwann's was 

p h y s i c a l l y demanding and t h a t b o t h o f those j o b s c o u l d have 

a g g r a v a t e d Dingman's c o n d i t i o n such t h a t Caseco would cease 

b e i n g r e s p o n s i b l e f o r t h a t c o n d i t i o n . Caseco r e l i e s on the 

l a s t - i n j u r i o u s - e x p o s u r e r u l e , which governs a d e t e r m i n a t i o n o f 

which of m u l t i p l e i n s u r a n c e c a r r i e r s or employers are 

r e s p o n s i b l e f o r an employee's c o n d i t i o n when the employee 

s u f f e r s s u c c e s s i v e w o r k - r e l a t e d i n j u r i e s . 

"'Under the l a s t - i n j u r i o u s - e x p o s u r e r u l e , the 
c a r r i e r c o v e r i n g the r i s k a t the time o f the most 
r e c e n t compensable i n j u r y b e a r i n g a c a u s a l r e l a t i o n 
t o the d i s a b i l i t y b ears the r e s p o n s i b i l i t y t o make 
the r e q u i r e d workers' compensation payments. "The 
c h a r a c t e r i z a t i o n of the second i n j u r y as a new 
i n j u r y , an a g g r a v a t i o n o f a p r i o r i n j u r y , or a 
r e c u r r e n c e of an o l d i n j u r y d etermines which i n s u r e r 
i s l i a b l e . " ' " 
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Hooker C o n s t r . , I n c . v. Walker, 825 So. 2d 838, 845 ( A l a . C i v . 

App. 2001) ( q u o t i n g Ex p a r t e P i k e County Comm'n, 740 So. 2d 

1080, 1083 ( A l a . 1999)) ( i n t e r n a l c i t a t i o n s o m i t t e d i n 

W a l k e r ) ; see a l s o K o h l e r Co. v. M i l l e r , 921 So. 2d 436 ( A l a . 

C i v . App. 2005) ( a p p l y i n g the l a s t - i n j u r i o u s - e x p o s u r e r u l e t o 

s u c c e s s i v e e m p l o y e r s ) . The terms " a g g r a v a t i o n " and 

" r e c u r r e n c e " themselves are not s e l f - e x p l a n a t o r y , so our cases 

have endeavored t o c l a r i f y the d i f f e r e n c e between the two. 

"A c o u r t f i n d s a r e c u r r e n c e when 'the second 
[ i n j u r y ] does not c o n t r i b u t e even s l i g h t l y t o the 
c a u s a t i o n of the [ d i s a b i l i t y ] . ' 4 A. L a r s o n , The Law  
of Workmen's Compensation, § 95.23 a t 17-142 (1989). 
' [ T ] h i s group a l s o i n c l u d e s the k i n d o f case i n 
which a worker has s u f f e r e d a back s t r a i n , f o l l o w e d 
by a p e r i o d o f work w i t h c o n t i n u i n g symptoms 
i n d i c a t i n g t h a t the o r i g i n a l c o n d i t i o n p e r s i s t s , and 
c u l m i n a t i n g i n a second p e r i o d o f d i s a b i l i t y 
p r e c i p i t a t e d by some l i f t or e x e r t i o n . ' 4 A. L a r s o n , 
§ 95.23 a t 17-152. A c o u r t f i n d s an ' a g g r a v a t i o n of 
an i n j u r y ' when the 'second [ i n j u r y ] c o n t r i b u t e d 
i n d e p e n d e n t l y t o the f i n a l d i s a b i l i t y . ' 4 A. L a r s o n , 

§ 95.22 a t 17-141." 

U n i t e d S t a t e s F i d . and Guar. Co. v. Stepp, 642 So. 2d 712, 715 

( A l a . C i v . App. 1994). 

The t r i a l c o u r t s o u n d l y r e j e c t e d Caseco's argument t h a t 

Dingman had s u f f e r e d a new i n j u r y a t one of h i s two subsequent 

employments. I n s t e a d , the t r i a l c o u r t c o n c l u d e d , the 

e v i d e n c e , i n c l u d i n g most i m p o r t a n t l y the t e s t i m o n y from Dr. 
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W i l l e r s , s u p p o r t e d the c o n c l u s i o n t h a t Dingman's o r i g i n a l 2001 

a n k l e i n j u r y was the cause of the subsequent problems w i t h 

Dingman's a n k l e j o i n t . In f a c t , as the t r i a l c o u r t p o i n t e d 

out, Dr. W i l l e r s s t a t e d t h a t he c o u l d not a t t r i b u t e Dingman's 

p o s t t r a u m a t i c a r t h r i t i s t o h i s employment a t DeSoto or w i t h 

Schwann's. A l t h o u g h Caseco emphasized the i n c i d e n t where 

Dingman f e l l o f f the horse w h i l e employed a t DeSoto, the t r i a l 

c o u r t found t h a t the r e c o r d c o n t a i n e d no e v i d e n c e s u p p o r t i n g 

a c o n c l u s i o n t h a t Dingman's a n k l e c o n d i t i o n was worsened as a 

r e s u l t of t h a t f a l l . Based on our r e v i e w of the r e c o r d , 

i n d u l g i n g the presumption i n f a v o r of the t r i a l c o u r t ' s 

r e s o l u t i o n of c o n f l i c t i n g e v i d e n c e and i t s e v a l u a t i o n o f the 

v e r a c i t y of the w i t n e s s e s b e f o r e i t , see Walker, 825 So. 2d at 

842 ( q u o t i n g M a y f i e l d T r u c k i n g v. N a p i e r , 724 So. 2d 22, 25 

( A l a . C i v . App. 1998)) ("'The r e s o l u t i o n of c o n f l i c t i n g 

e v i d ence i s w i t h i n the e x c l u s i v e p r o v i n c e of the t r i a l c o u r t , 

and t h i s c o u r t i s f o r b i d d e n to invade t h a t p r o v i n c e upon 

re v i e w . ... F u r t h e r , i t i s w e l l e s t a b l i s h e d t h a t the t r i a l 

c o u r t i s i n the b e s t p o s i t i o n to observe the demeanor and 

c r e d i b i l i t y of the employee and o t h e r w i t n e s s e s i n a workers' 

compensation c a s e . ' " ) , we conclude t h a t the t r i a l c o u r t ' s 
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d e t e r m i n a t i o n t h a t Dingman's an k l e c o n d i t i o n arose s o l e l y as 

a r e s u l t of h i s 2001 a c c i d e n t at Caseco i s s u p p o r t e d by 

s u b s t a n t i a l e v i d e n c e . 

We now t u r n t o Caseco's argument t h a t the t r i a l c o u r t 

i m p r o p e r l y c o n c l u d e d t h a t Dingman's a n k l e i n j u r y s h o u l d be 

compensated o u t s i d e the s c h e d u l e d e s p i t e the f a c t t h a t the 

a n k l e would be c o n s i d e r e d a s c h e d u l e d member. As noted above, 

the t r i a l c o u r t s p e c i f i c a l l y found t h r e e independent bases 

upon which i t based i t s d e t e r m i n a t i o n t h a t Dingman's a n k l e 

i n j u r y s h o u l d be compensated o u t s i d e the s c h e d u l e : Dingman's 

c h r o n i c p a i n , Dingman's back problems, and Dingman's severe 

d e p r e s s i o n . Dingman p o i n t s out t h a t i f even one of these 

bases i s l e g a l l y sound, the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t 

the a n k l e i n j u r y may be compensated o u t s i d e o f the s c h e d u l e 

must be a f f i r m e d . Because we have determined t h a t the i s s u e 

whether Dingman's d e p r e s s i o n w i l l s u f f i c e t o a v o i d the 

a p p l i c a t i o n o f the s c h e d u l e i s d e t e r m i n a t i v e , we p r e t e r m i t 

d i s c u s s i o n of whether Dingman's c h r o n i c p a i n or h i s back 

problems would a l s o s u p p o r t the t r i a l c o u r t ' s c o n c l u s i o n t h a t 

Dingman i s not r e s t r i c t e d t o r e c o v e r y of b e n e f i t s p r e s c r i b e d 

by the s c h e d u l e . See F a v o r i t e Market S t o r e v. Waldrop, 924 
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So. 2d 719, 723 ( A l a . C i v . App. 2005) ( s t a t i n g t h a t t h i s c o u r t 

would p r e t e r m i t d i s c u s s i o n of f u r t h e r i s s u e s i n l i g h t o f 

d i s p o s i t i v e n a t u r e of another i s s u e ) . 

Caseco argues t h a t the t r i a l c o u r t c o u l d not base i t s 

d e t e r m i n a t i o n t h a t Dingman's d e p r e s s i o n would s u f f i c e t o take 

h i s i n j u r y o u t s i d e the s c h e d u l e because, i t says, the e v i d e n c e 

d i d not i n d i c a t e t h a t Dingman's d e p r e s s i o n was p r o x i m a t e l y 

caused by h i s 2001 a n k l e i n j u r y . Caseco i s c o r r e c t i n a r g u i n g 

t h a t , i n o r d e r t o r e c e i v e workers' compensation b e n e f i t s based 

upon a p s y c h o l o g i c a l d i s o r d e r , an employee must demonstrate 

t h a t he or she " s u f f e r e d a p h y s i c a l i n j u r y t o the body and 

[ t h a t ] t h a t p h y s i c a l i n j u r y [ i s ] a p r o x i m a t e cause of the 

p s y c h o l o g i c a l d i s o r d e r [ ] . " Ex p a r t e Vongsouvanh, 795 So. 2d 

625, 628 ( A l a . 2000). Thus, we must determine whether the 

e v i d e n c e a t t r i a l s u p p o r t s the t r i a l c o u r t ' s c o n c l u s i o n t h a t 

Dingman's 2001 a n k l e i n j u r y was the p r o x i m a t e cause of h i s 

d e p r e s s i o n . 

The t r i a l c o u r t e x p r e s s l y r e l i e d on Dr. H i l l ' s t e s t i m o n y 

t h a t c h r o n i c p a i n and d e p r e s s i o n o f t e n "go hand i n hand" and 

Dr. H i l l ' s statement t h a t Dingman's a n k l e i n j u r y was a major 

c o n t r i b u t i n g f a c t o r i n Dingman's d e p r e s s i o n i n c o n c l u d i n g t h a t 
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Dingman's d e p r e s s i o n was p r o x i m a t e l y caused by h i s a n k l e 

i n j u r y . Other t e s t i m o n y r e c i t e d by the t r i a l c o u r t i n s u p p o r t 

of i t s c o n c l u s i o n was Dingman's t e s t i m o n y t h a t he had wanted 

t o r e t u r n t o work and t h a t Dingman had b e l i e v e d t h a t he would 

e v e n t u a l l y do so u n t i l Dr. W i l l e r s t o l d him t h a t n o t h i n g more 

c o u l d be done t o a l l e v i a t e h i s a n k l e problems and t h a t he 

c o u l d not r e t u r n t o any o f h i s t h r e e most r e c e n t o c c u p a t i o n s . 

Dr. H i l l ' s t e s t i m o n y t h a t such news would have been 

" d e v a s t a t i n g " t o Dingman a l s o persuaded the t r i a l c o u r t t h a t 

Dingman's d e p r e s s i o n was l i n k e d t o h i s a n k l e i n j u r y , which had 

worsened over time and had l e d t o c h r o n i c p a i n w i t h which, the 

e v i d e n c e i n d i c a t e d , Dingman would l i k e l y have to l i v e w i t h i n 

some degree f o r the r e s t of h i s l i f e . Based on the t r i a l 

c o u r t ' s b e l i e f i n Dingman's t e s t i m o n y t h a t he had d e s i r e d a t 

a l l times t o remedy h i s a n k l e problems and r e t u r n t o work, the 

t r i a l c o u r t c o n c l u d e d t h a t f a c i n g the f a c t t h a t he would not 

be a b l e t o r e s o l v e h i s a n k l e problems and r e t u r n t o m e a n i n g f u l 

employment prompted Dingman's d e p r e s s i o n . A l t h o u g h , as Caseco 

vehemently argues, the r e c o r d suggests t h a t f i n a n c i a l and 

m a r i t a l problems are a l s o f a c t o r s i n Dingman's d e p r e s s i o n , the 

law does not r e q u i r e t h a t the employee's i n j u r y be the s o l e 
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cause of h i s d e p r e s s i o n . Ex p a r t e Vongsouvanh, 795 So. 2d a t 

627 ("Based on t h i s e v i d e n c e , we f i n d i t c l e a r t h a t 

Vongsouvanh's mental d i s o r d e r s o r i g i n a t e d from both p h y s i c a l 

and e m o t i o n a l f a c t o r s . Thus, the t r i a l c o u r t s h o u l d have 

a p p l i e d the ' c o n t r i b u t i n g - c a u s e ' s t a n d a r d s e t f o r t h i n [Ex  

p a r t e ] V a l d e z [ , 636 So. 2d 401, ( A l a . 19 9 4 ) ] . " ) ; see a l s o CVS  

Corp. v. Smith, 981 So. 2d 1128, 1136 ( A l a . C i v . App. 2007) 

( a f f i r m i n g a t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t an employee's 

p s y c h o l o g i c a l d i s o r d e r was p r o x i m a t e l y caused by her on-the-

j o b i n j u r y when the e v i d e n c e i n d i c a t e d t h a t the i n j u r y 

" ' c o n t r i b u t e d t o and/or e x a c e r b a t e d ' any p s y c h o l o g i c a l 

problems [the employee] was e x p e r i e n c i n g as a r e s u l t of her 

p r e e x i s t i n g p a i n " ) . In l i g h t of our s t a n d a r d of r e v i e w i n 

w orkers' compensation cases, we cannot agree w i t h Caseco t h a t 

the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t Dingman's d e p r e s s i o n was 

p r o x i m a t e l y caused by h i s 2001 a n k l e i n j u r y i s not s u p p o r t e d 

by s u b s t a n t i a l e v i d e n c e . Thus, we must a f f i r m t h a t f i n d i n g 

and the r e s u l t i n g c o n c l u s i o n t h a t Dingman i s not r e s t r i c t e d t o 

compensation under the s c h e d u l e . 6 

6Caseco a l s o argues on a p p e a l t h a t the t r i a l c o u r t e r r e d 
by p e r m i t t i n g the i n t r o d u c t i o n of e v i d e n c e r e g a r d i n g 
v o c a t i o n a l d i s a b i l i t y d e s p i t e the f a c t t h a t Dingman's i n j u r y 
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F i n a l l y , we must address Caseco's argument t h a t the t r i a l 

c o u r t ' s c o n c l u s i o n t h a t Dingman i s permanently and t o t a l l y 

d i s a b l e d i s not s u p p o r t e d by the e v i d e n c e . 

"With r e g a r d t o d e t e r m i n i n g whether an employee i s 
permanently and t o t a l l y d i s a b l e d , t h i s c o u r t has 
s t a t e d : 

"'"The t e s t f o r t o t a l and permanent 
d i s a b i l i t y i s the i n a b i l i t y t o p e r f o r m 
one's t r a d e and the i n a b i l i t y t o f i n d 
g a i n f u l employment." Fuqua v. C i t y of  
F a i r h o p e , 628 So. 2d 758, 759 ( A l a . C i v . 
App. 1993). See a l s o L i b e r t y T r o u s e r s v.  
K i n g , 627 So. 2d 422, 424 ( A l a . C i v . App. 
1993). A "permanent t o t a l d i s a b i l i t y " i s 
d e f i n e d as i n c l u d i n g "any p h y s i c a l i n j u r y 
or mental impairment r e s u l t i n g from an 
a c c i d e n t , which i n j u r y or impairment 
permanently and t o t a l l y i n c a p a c i t a t e s the 
employee from w o r k i n g a t and b e i n g 
r e t r a i n e d f o r g a i n f u l employment." 
2 5 - 5 - 5 7 ( a ) ( 4 ) d . , A l a . Code 1975; R u s s e l l  
Beech Aerospace S e r v i c e s , I n c . , 598 So. 2d 

v. 
598 So. 

991, 992 ( A l a . C i v . App. 1992).' 

"Alabama C a t f i s h , I n c . v. James, 669 So. 2d 917, 918 
( A l a . C i v . App. 1995) . See a l s o Boyd B r o s . Transp.,  
In c . v. Asmus, 540 So. 2d 757, 759 ( A l a . C i v . App. 

was t o a s c h e d u l e d member. See Wehadkee Yarn M i l l s v. H a r r i s , 
31 So. 3d 150, 159 ( A l a . C i v . App. 2009) ( q u o t i n g Smith v.  
M i c h e l i n N o r t h America, I n c . , 785 So. 2d 1155, 1159 ( A l a . C i v . 
App. 2000)) ("[W]hen compensation i s governed by the s c h e d u l e , 
'evidence of v o c a t i o n a l d i s a b i l i t y cannot s e r v e t o f u r t h e r any 
r e c o v e r y . ' " ) . Because we are a f f i r m i n g the t r i a l c o u r t ' s 
c o n c l u s i o n t h a t Dingman i s not r e s t r i c t e d t o r e c o v e r y under 
the s c h e d u l e , we need not c o n s i d e r Caseco's argument on t h i s 
p o i n t . 
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1988) ( s t a t i n g t h a t § 2 5 - 5 - 5 7 ( a ) ( 4 ) d . , A l a . Code 
1975, ' r e q u i r e s t h a t the employee be unable t o 
p e r f o r m h i s t r a d e or unable t o o b t a i n r e a s o n a b l y 
g a i n f u l employment')." 

CVS Corp., 981 So. 2d a t 1136. 

Caseco argues t h a t o n l y one w i t n e s s t e s t i f i e d t h a t 

Dingman was unable t o r e t u r n t o g a i n f u l employment: Joe 

M i l l e r , Dingman's v o c a t i o n a l e x p e r t . Dingman's p h y s i c i a n s , 

Caseco contends, t e s t i f i e d t h a t Dingman was not permanently 

and t o t a l l y d i s a b l e d . In a d d i t i o n , Caseco notes t h a t Dingman 

h i m s e l f t e s t i f i e d t h a t he d e s i r e d t o work and t h a t he a d m i t t e d 

t h a t he had a t t e s t e d t h a t he was ready, a b l e , and w i l l i n g t o 

work when he a p p l i e d f o r unemployment b e n e f i t s i n the S t a t e of 

Tennessee. 7 Caseco f u r t h e r p o i n t s out t h a t Dingman's FCE 

7Caseco argues b r i e f l y on appea l t h a t Dingman s h o u l d be 
j u d i c i a l l y e stopped from c l a i m i n g t h a t he i s unable t o work i n 
or d e r t o seek workers' compensation b e n e f i t s i n l i g h t of h i s 
a d m i s s i o n t h a t , when he a p p l i e d f o r unemployment compensation, 
he a f f i r m e d t h a t he was "ready, w i l l i n g , and a b l e t o r e t u r n t o 
work." A l t h o u g h the f a c t t h a t Dingman had a s s e r t e d t h a t he 
was "ready, w i l l i n g , and a b l e t o r e t u r n t o work" was mentioned 

Caseco's p o s t t r i a l b r i e f as a b a s i s f o r r e j e c t i n g Dingman's 
gument t h a t h i s p a i n was so severe t h a t i t s h o u l d remove h i s 

a n k l e i n j u r y from the s c h e d u l e , Caseco never once mentioned 
the t h e o r y of j u d i c i a l e s t o p p e l or p r o v i d e d any l e g a l argument 
c o n c e r n i n g j u d i c i a l e s t o p p e l t o the t r i a l c o u r t . T h e r e f o r e , 
we cannot c o n s i d e r Caseco's j u d i c i a l - e s t o p p e l argument. Ex  
p a r t e F a r l e y , 981 So. 2d 392, 393 ( A l a . 2007) (Andrews v.  
M e r r i t t O i l Co., 612 So. 2d 409, 410 ( A l a . 1992)) ("'This 
C o u r t cannot c o n s i d e r arguments r a i s e d f o r the f i r s t time on 
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r e s u l t s i n d i c a t e t h a t he i s capable of p e r f o r m i n g work i n the 

medium c l a s s i f i c a t i o n and t h a t Dingman had a c t u a l l y worked a 

demanding sched u l e w i t h Schwann's up u n t i l h i s 2008 a n k l e -

f u s i o n s u r g e r y . F i n a l l y , Caseco r e l i e s on the f a c t t h a t 

Dingman has shown " s t e l l a r c a p a c i t y t o l e a r n new s k i l l s , " as 

demonstrated by h i s y e a r s of t r a i n i n g d u r i n g h i s employment 

h i s t o r y . 

A l t h o u g h we agree t h a t Dr. W i l l e r s i n d i c a t e d t h a t he d i d 

not t h i n k t h a t Dingman was permanently and t o t a l l y d i s a b l e d , 

we note t h a t Dr. W i l l e r s d i d i n d i c a t e on a pain-assessment 

form t h a t Dingman's p a i n was such t h a t i t would i n t e r f e r e w i t h 

c o n c e n t r a t i o n and both d a i l y and work t a s k s even t o such an 

e x t e n t as t o cause Dingman t o abandon some t a s k s . Dr. H i l l 

a l s o s t a t e d t h a t he d i d not t h i n k Dingman was permanently and 

t o t a l l y d i s a b l e d as a r e s u l t of h i s a n k l e i n j u r y ; however, Dr. 

H i l l a l s o t e s t i f i e d t h a t Dingman would b e l i e v e t h a t he was 

d i s a b l e d i f a p h y s i c i a n , l i k e Dr. W i l l e r s , i n d i c a t e d t h a t 

Dingman might be d i s a b l e d by s u g g e s t i n g t h a t Dingman seek 

d i s a b i l i t y b e n e f i t s . Dr. H i l l a l s o n oted t h a t he b e l i e v e d 

a p p e a l ; r a t h e r , our r e v i e w i s r e s t r i c t e d t o the e v i d e n c e and 
arguments c o n s i d e r e d by the t r i a l c o u r t . ' " ) . 
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t h a t Dingman s u f f e r e d from s i g n i f i c a n t c h r o n i c p a i n and t h a t 

the c h r o n i c p a i n and i t s i n t e r f e r e n c e w i t h Dingman's a c t i v i t y 

l e v e l l e d t o h i s se v e r e d e p r e s s i o n ; Dr. H i l l o p i n e d t h a t 

Dingman's d e p r e s s i o n had t o be add r e s s e d b e f o r e Dingman's 

s i t u a t i o n c o u l d change. Dr. H i l l a l s o a d m i t t e d t h a t r e t u r n i n g 

Dingman t o m e a n i n g f u l employment would take "some work and 

e d u c a t i o n " and c o u l d not occur u n t i l Dingman a c c e p t e d h i s 

i n j u r y and i t s r e s u l t i n g l i m i t a t i o n s . 

The t r i a l c o u r t found t h a t Dingman's t e s t i m o n y was 

c r e d i b l e . The t r i a l c o u r t r e c o u n t e d t h a t Dingman spent 21 

hours out of e v e r y 24-hour p e r i o d l y i n g down t o r e l i e v e h i s 

p a i n , t h a t Dingman managed o n l y 2 t o 4 hours of r e s t l e s s s l e e p 

per n i g h t , and t h a t Dingman took 3 p a i n m e d i c a t i o n s on a d a i l y 

b a s i s , 2 of which had had dosage i n c r e a s e s i n the months 

b e f o r e t r i a l t o address i n c r e a s e d p a i n . As Caseco admits, Joe 

M i l l e r t e s t i f i e d t h a t Dingman was 100% v o c a t i o n a l l y d i s a b l e d . 

F i n a l l y , the t r i a l c o u r t n oted t h a t Doug M i l l e r , Caseco's 

v o c a t i o n a l e x p e r t , had t e s t i f i e d t h a t , i f the t r i a l c o u r t 

b e l i e v e d the l i m i t a t i o n s i n d i c a t e d i n the pain-assessment form 

completed by Dr. W i l l e r s were an a c c u r a t e r e f l e c t i o n of the 
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e f f e c t on Dingman's a b i l i t y t o f u n c t i o n , Dingman would not be 

employable. 

The t e s t f o r permanent t o t a l d i s a b i l i t y does not r e q u i r e 

a b s o l u t e h e l p l e s s n e s s . Dolgencorp., I n c . v. Hudson, 924 So. 

2d 727, 734 ( A l a . C i v . App. 2005). A l t h o u g h a t r i a l c o u r t i s 

c e r t a i n l y f r e e t o b e l i e v e the t e s t i m o n y of the e x p e r t 

w i t n e s s e s p r e s e n t e d by the p a r t i e s , i t i s not bound by t h a t 

t e s t i m o n y . E l i t e Transp. S e r v s . v. Humphreys, 690 So. 2d 439, 

441 ( A l a . C i v . App. 1997). As p a r t of i t s duty of r e c o n c i l i n g 

c o n f l i c t i n g t e s t i m o n y , a t r i a l c o u r t "may c o n s i d e r a worker's 

t e s t i m o n y c o n c e r n i n g s u b j e c t i v e p a i n i n i t s d e t e r m i n a t i o n of 

d i s a b i l i t y . " Humphreys, 690 So. 2d a t 441; See a l s o Hudson, 

924 So. 2d a t 735. The t e s t i m o n y i n the p r e s e n t case, 

a l t h o u g h c o n f l i c t i n g , i s s u f f i c i e n t t o s u p p o r t the c o n c l u s i o n 

t h a t Dingman, because of h i s a n k l e i n j u r y , the c h r o n i c p a i n 

r e s u l t i n g t h e r e f r o m , the s i d e e f f e c t s of h i s m e d i c a t i o n s , and 

h i s d e p r e s s i o n , i s permanently and t o t a l l y d i s a b l e d from 

g a i n f u l employment. 

Based on our s t a n d a r d of r e v i e w , which r e q u i r e s us t o 

view the ev i d e n c e i n the l i g h t most f a v o r a b l e t o the f i n d i n g s 

of the t r i a l c o u r t and t o a f f i r m the f a c t u a l f i n d i n g s of the 
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t r i a l c o u r t i f they are s u p p o r t e d by s u b s t a n t i a l e v i d e n c e , we 

must conclude t h a t the r e c o r d s u p p o r t s the t r i a l c o u r t ' s 

f i n d i n g s t h a t Dingman's c u r r e n t c o n d i t i o n r e s u l t e d from h i s 

2001 a n k l e i n j u r y and t h a t Dingman s u f f e r s from d e p r e s s i o n 

p r o x i m a t e l y caused by h i s 2001 a n k l e i n j u r y . C o n s i d e r i n g 

those f a c t u a l f i n d i n g s , we cannot d i s a g r e e w i t h the t r i a l 

c o u r t ' s l e g a l c o n c l u s i o n t h a t Dingman i s not r e s t r i c t e d t o the 

workers' compensation b e n e f i t s p r o v i d e d by the schedu l e f o r 

the i n j u r y t o h i s a n k l e because of the p s y c h o l o g i c a l i n j u r y he 

has s u f f e r e d , which i s an u n s c h e d u l e d i n j u r y . The t r i a l 

c o u r t ' s c o n c l u s i o n t h a t the ev i d e n c e proves t h a t Dingman i s 

permanently and t o t a l l y d i s a b l e d as a r e s u l t of h i s a n k l e 

i n j u r y , the r e s u l t i n g s u r g e r i e s , h i s c h r o n i c p a i n , and h i s 

d e p r e s s i o n i s a l s o s u p p o r t e d by the r e c o r d . Thus, we a f f i r m 

the t r i a l c o u r t ' s judgment awarding Dingman b e n e f i t s f o r 

permanent and t o t a l d i s a b i l i t y . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n and Bryan, J J . , concur. 

Moore, J . , concurs s p e c i a l l y . 
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MOORE, Judge, c o n c u r r i n g s p e c i a l l y . 

I concur w i t h the main o p i n i o n t h a t the t r i a l c o u r t d i d 

not e r r i n f i n d i n g t h a t a l l Matthew Dingman's c u r r e n t a n k l e 

problems r e l a t e t o h i s 2001 i n j u r y . As the p a r t y a s s e r t i n g 

t h a t Dingman i n j u r e d h i s a n k l e i n subsequent employment so 

t h a t the subsequent employers would be l i a b l e f o r h i s b e n e f i t s 

under the l a s t - i n j u r i o u s - e x p o s u r e r u l e , see, e.g., K o h l e r v.  

M i l l e r , 921 So. 2d 436, 444-45 ( A l a . C i v . App. 2005), I 

b e l i e v e t h a t Caseco, LLC, bore the burden of p r o o f as t o t h a t 

i s s u e . I t s most c o m p e l l i n g argument on a p p e a l i s t h a t 

r a d i o g r a p h i c images showed t h a t Dingman s u s t a i n e d new l i g a m e n t 

damage i n h i s a n k l e i n 2003, which Caseco a t t r i b u t e s t o the 

r e p e t i t i v e w a l k i n g i n which Dingman engaged w h i l e w o r k i n g a t 

DeSoto C o r r e c t i o n a l F a c i l i t y . However, Caseco d i d not p r e s e n t 

any e x p e r t m e d i c a l t e s t i m o n y to the t r i a l c o u r t on t h a t p o i n t , 

and, i n the absence of such e v i d e n c e , I cannot p l a c e the t r i a l 

c o u r t i n e r r o r f o r f a i l i n g t o a c c e p t t h a t t h e o r y . See Hokes  

B l u f f Welding & F a b r i c a t i o n v. Cox, 33 So. 3d 592, 603 ( A l a . 

C i v . App. 2008) ( h o l d i n g t h a t employee s h o u l d have p r e s e n t e d 

m e d i c a l e x p e r t t e s t i m o n y i n s u p p o r t of t h e o r y t h a t he had 

s u s t a i n e d a new i n j u r y or an a g g r a v a t i o n of an o l d i n j u r y i n 
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l i g h t of employer's m e d i c a l e v i d e n c e t o the c o n t r a r y ) . 

Furthermore, I agree t h a t the t r i a l c o u r t r e a s o n a b l y c o u l d 

have c o n c l u d e d t h a t the p a i n Dingman e x p e r i e n c e d i n the a n k l e 

w h i l e w o r k i n g i n subsequent employment c o n s t i t u t e d o n l y 

r e c u r r e n t symptoms of the o r i g i n a l i n j u r y . In e i t h e r case, 

Caseco would remain l i a b l e f o r the i n j u r y under the l a s t -

i n j u r i o u s - e x p o s u r e r u l e . K o h l e r , s u p r a . 

I a l s o concur i n the h o l d i n g t h a t Dingman's d e p r e s s i o n 

t a k e s the case o u t s i d e the s c h e d u l e . In i t s b r i e f t o t h i s 

c o u r t , Caseco argues s o l e l y t h a t the d e p r e s s i o n Dingman 

s u f f e r s s h o u l d not take the case o u t s i d e the schedul e because, 

i t s a y s, t h a t p s y c h o l o g i c a l c o n d i t i o n i s not caused by the 

an k l e i n j u r y . 8 However, b i n d i n g caselaw r e c o g n i z e s t h a t i f a 

compensable p h y s i c a l i n j u r y p r o x i m a t e l y c o n t r i b u t e s t o a 

p s y c h o l o g i c a l c o n d i t i o n , t h a t p s y c h o l o g i c a l c o n d i t i o n i s 

i t s e l f compensable. See Ex p a r t e Vongsouvanh, 795 So. 2d 625, 

628 ( A l a . 2000). I b e l i e v e t h a t , under t h i s l i b e r a l 

8Caseco does not argue t h a t a p s y c h o l o g i c a l c o n d i t i o n 
caused by p h y s i c a l p a i n i s o l a t e d i n a s c h e d u l e d member f a i l s 
t o meet the t e s t s s e t out i n Ex p a r t e Drummond Co., 837 So. 2d 
831 ( A l a . 2002), and/or N o r a n d a l U.S.A., I n c . v. Graben, 18 
So. 3d 405 ( A l a . C i v . App. 2009), f o r d e v i a t i n g from the 
sc h e d u l e , so I do not address t h a t p o i n t . 
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" c o n t r i b u t i n g cause" s t a n d a r d , the d e p r e s s i o n s u f f e r e d by 

Dingman i s compensable. Had Dingman d e v e l o p e d d e p r e s s i o n 

s o l e l y from a n x i e t y over h i s l o s s of employment and income and 

any r e s u l t i n g a l i e n a t i o n of h i s f a m i l y , the Vongsouvanh t e s t 

would not be s a t i s f i e d . The r e c o r d , however, c o n t a i n s 

s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t the p a i n from the a n k l e 

i n j u r y a l s o p r o x i m a t e l y c o n t r i b u t e s t o Dingman's p s y c h o l o g i c a l 

c o n d i t i o n so t h a t the presence of those o t h e r c o n t r i b u t i n g 

f a c t o r s d i d not p r e c l u d e the t r i a l c o u r t from f i n d i n g the 

d e p r e s s i o n t o be compensable. Thus, the main o p i n i o n 

c o r r e c t l y r e j e c t s the l a c k - o f - c a u s a t i o n argument made by 

Caseco. 

F i n a l l y , I b e l i e v e the main o p i n i o n c o r r e c t l y r e j e c t s the 

arguments a s s e r t e d by Caseco d i r e c t e d toward the t r i a l c o u r t ' s 

f i n d i n g t h a t Dingman s u s t a i n e d a permanent t o t a l d i s a b i l i t y . 9 

With the e x c e p t i o n of the j u d i c i a l - e s t o p p e l argument, which I 

9Caseco does not argue t h a t Dingman s h o u l d not be 
c o n s i d e r e d permanently and t o t a l l y d i s a b l e d because he i s 
capable of b e i n g r e t r a i n e d f o r g a i n f u l employment. See § 25-
5 - 5 7 ( a ) ( 4 ) d . , A l a . Code 1975 ( d e f i n i n g "permanent t o t a l 
d i s a b i l i t y " as "any p h y s i c a l i n j u r y or mental impairment 
r e s u l t i n g from an a c c i d e n t , which i n j u r y or impairment 
permanently and t o t a l l y i n c a p a c i t a t e s the employee from 
w o r k i n g a t and b e i n g r e t r a i n e d f o r g a i n f u l employment"). 
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agree has been waived, see So. 3d a t n.7, those 

arguments e s s e n t i a l l y p o i n t out t h a t s u b s t a n t i a l e v i d e n c e 

e x i s t s t h a t Dingman can p e r f o r m g a i n f u l employment. However, 

" [ o ] u r r e v i e w i s r e s t r i c t e d t o a d e t e r m i n a t i o n of 
whether the t r i a l c o u r t ' s f a c t u a l f i n d i n g s are 
s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . A l a . Code 1975, 
§ 2 5 - 5 - 8 1 ( e ) ( 2 ) . T h i s s t a t u t o r i l y mandated scope of 
r e v i e w does not p e r m i t t h i s c o u r t t o r e v e r s e the 
t r i a l c o u r t ' s judgment based on a p a r t i c u l a r f a c t u a l 
f i n d i n g on the ground t h a t s u b s t a n t i a l e v i d e n c e 
s u p p o r t s a c o n t r a r y f a c t u a l f i n d i n g ; r a t h e r , i t 
p e r m i t s t h i s c o u r t t o r e v e r s e the t r i a l c o u r t ' s 
judgment o n l y i f i t s f a c t u a l f i n d i n g i s not 
s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . See Ex p a r t e M &  
D Mech. C o n t r a c t o r s , I n c . , 725 So. 2d 292 ( A l a . 
1998). A t r i a l c o u r t ' s f i n d i n g s of f a c t on 
c o n f l i c t i n g e v i d e n c e are c o n c l u s i v e i f they are 
s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . Edwards v. J e s s e  
S t u t t s , I n c . , 655 So. 2d 1012 ( A l a . C i v . App. 1995). 
Thus, i f s u b s t a n t i a l e v i d e n c e s u p p o r t s a f i n d i n g 
t h a t the employee has s u s t a i n e d [a permanent and 
t o t a l ] l o s s of e a r n i n g c a p a c i t y , t h i s c o u r t may not 
r e v e r s e a judgment based on t h a t f i n d i n g even i f the 
g r e a t weight of the e v i d e n c e i n d i c a t e s t h a t the 
employee has s u s t a i n e d a [ l e s s e r ] d i s a b i l i t y . " 

Landers v. Lowe's Home C t r s . , I n c . , 14 So. 3d 144, 151 ( A l a . 

C i v . App. 2007). 

50 


