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m a t e r i a l f a c t e x i s t e d as t o w h e t h e r James H a r r i s v i o l a t e d § 3¬

1-5, A l a . Code 1975. 
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F a c t s and P r o c e d u r a l H i s t o r y 

S t e p h e n s was d r i v i n g h i s m o t o r c y c l e when he c o l l i d e d w i t h 

a dog. The dog was c h a s i n g a c a r on t h e l e f t s i d e o f t h e r o a d 

when i t r a n i n f r o n t o f S t e p h e n s . S t e p h e n s was t h r o w n f r o m 

t h e m o t o r c y c l e and s l i d down t h e roadway. The dog was k i l l e d 

and S t e p h e n s s u s t a i n e d i n j u r i e s i n t h e c o l l i s i o n . H a r r i s 

a r r i v e d a t t h e s c e n e and removed t h e dog f r o m t h e roadway. 

H a r r i s t o l d t h e s t a t e t r o o p e r on t h e s c e n e t h a t t h e dog 

b e l o n g e d t o him. 

S t e p h e n s s u e d H a r r i s and h i s e x - w i f e , C a r o l y n H a r r i s , 

a l l e g i n g t h a t t h e H a r r i s e s were n e g l i g e n t and wanton f o r 

a l l o w i n g t h e dog t o roam away f r o m t h e i r p r o p e r t y i n v i o l a t i o n 

o f § 3-1-5. H a r r i s f i l e d a m o t i o n f o r a summary j u d g m e n t , 

c l a i m i n g t h a t he was n o t n e g l i g e n t b e c a u s e C a r o l y n owned t h e 

d o g . 1 The t r i a l c o u r t e n t e r e d a summary judgment i n f a v o r o f 

H a r r i s . S t e p h e n s a p p e a l e d t o o u r supreme c o u r t , w h i c h 

t r a n s f e r r e d t h i s c a s e t o t h i s c o u r t p u r s u a n t t o § 1 2 - 2 - 7 ( 6 ) , 

A l a . Code 1975. 

1 I n the t r i a l c o u r t , C a r o l y n f i l e d a motion t o s t a y the 
a c t i o n pending the r e s o l u t i o n her b a n k r u p t c y p r o c e e d i n g , which 
was g r a n t e d . However, the summary judgment as i t p e r t a i n s t o 
James H a r r i s was made f i n a l p u r s u a n t t o R u l e 5 4 ( b ) , A l a . R. 
C i v . P. 
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I s s u e s 

S t e p h e n s p r e s e n t s one i s s u e on a p p e a l : w h e t h e r t h e r e i s 

a g e n u i n e i s s u e o f m a t e r i a l f a c t as t o w h e t h e r H a r r i s owned o r 

had c h a r g e o f t h e dog a t t h e t i m e o f t h e a c c i d e n t . 

S t a n d a r d o f R e v i e w 

"'We a p p l y t h e same s t a n d a r d o f r e v i e w t h e 
t r i a l c o u r t u s e d i n d e t e r m i n i n g w h e t h e r t h e 
e v i d e n c e p r e s e n t e d t o t h e t r i a l c o u r t 
c r e a t e d a g e n u i n e i s s u e o f m a t e r i a l f a c t . 
Once a p a r t y m o v i n g f o r a summary judgment 
e s t a b l i s h e s t h a t no g e n u i n e i s s u e o f 
m a t e r i a l f a c t e x i s t s , t h e b u r d e n s h i f t s t o 
t h e nonmovant t o p r e s e n t s u b s t a n t i a l 
e v i d e n c e c r e a t i n g a g e n u i n e i s s u e o f 
m a t e r i a l f a c t . " S u b s t a n t i a l e v i d e n c e " i s 
" e v i d e n c e o f s u c h w e i g h t and q u a l i t y t h a t 
f a i r - m i n d e d p e r s o n s i n t h e e x e r c i s e o f 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r t h e 
e x i s t e n c e o f t h e f a c t s o u g h t t o be p r o v e d . " 
I n r e v i e w i n g a summary j u d g m e n t , we v i e w 
t h e e v i d e n c e i n t h e l i g h t most f a v o r a b l e t o 
t h e nonmovant and e n t e r t a i n s u c h r e a s o n a b l e 
i n f e r e n c e s as t h e j u r y w o u l d have been f r e e 

t o d r a w . ' " 

A m e r i c a n L i b e r t y I n s . Co. v. AmSouth Bank, 825 So. 2d 786, 790 

( A l a . 2 0 0 2 ) ( q u o t i n g N a t i o n w i d e P r o p . & Cas. I n s . Co. v. DPF  

A r c h i t e c t s , P.C., 792 So. 2d 369, 372 ( A l a . 2 0 0 0 ) ) . 

A n a l y s i s 

I n h i s m o t i o n f o r a summary j u d g m e n t , H a r r i s c o n t e n d e d 

t h a t he d i d n o t owe S t e p h e n s a d u t y upon w h i c h a c l a i m o f 
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n e g l i g e n c e o r w a n t o n n e s s c o u l d be b a s e d . S t e p h e n s a r g u e s t h a t 

H a r r i s v i o l a t e d § 3-1-5, w h i c h g i v e s r i s e t o a d u t y t o c o n f i n e 

one's dog t o one's p r e m i s e s , and i s n e g l i g e n t p e r s e . T hus, 

we f i r s t l o o k t o t h e s t a n d a r d f o r n e g l i g e n c e p e r se and t h e n 

t o w h e t h e r H a r r i s v i o l a t e d § 3-1-5. The s t a n d a r d f o r 

n e g l i g e n c e p e r se i s s e t f o r t h i n P r o c t o r : 

' V i o l a t i o n o f s t a t u t e s or s t a t u t e s or o r d i n a n c e s 
may be n e g l i g e n c e . V i n e s v. P l a n t a t i o n  
Motor Lodge, 336 So. 2d 1338 ( A l a . 1976). 
I f the s t a t u t e or o r d i n a n c e v i o l a t e d was 
e n a c t e d or promulgated f o r the p r o t e c t i o n 
o f the person c l a i m i n g t o have been i n j u r e d 
by reason o f the v i o l a t i o n , the v i o l a t i o n 
o f the s t a t u t e may be n e g l i g e n c e per se or 
n e g l i g e n c e as a m a t t e r of law. A l l m a n v.  
Beam, 272 A l a . 110, 130 So. 2d 194 
(1961).'" 

P r o c t o r v. C l a s s i c Auto., I n c . , 20 So. 3d 1281, 1287 ( A l a . 

C i v . App. 2009) ( q u o t i n g Keeton v. F a y e t t e County, 558 So. 2d 

884, 887 ( A l a . 1989)). S e c t i o n 3-1-5 p r o v i d e s , i n p e r t i n e n t 
p a r t : 

"(a) E v e r y person owning or h a v i n g i n charge any 
dog or dogs s h a l l a t a l l times c o n f i n e such dog or 
dogs t o the l i m i t s of h i s own p r e m i s e s or the 
premises on which such dog or dogs i s or are 
r e g u l a r l y kept. N o t h i n g i n t h i s s e c t i o n s h a l l 
p r e v e n t the owner of any dog or dogs or o t h e r person 
or persons h a v i n g such dog or dogs i n h i s or t h e i r 
charge from a l l o w i n g such dog or dogs t o accompany 
such owner or o t h e r p e r s o n or persons elsewhere than 
on the premises on which such dog or dogs i s or are 
r e g u l a r l y kept. Any p e r s o n v i o l a t i n g t h i s s e c t i o n 
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s h a l l be g u i l t y o f a misdemeanor and s h a l l be f i n e d 
not l e s s than $2.00 nor more than $50.00." 

A r e v i e w o f the e v i d e n c e i n the r e c o r d d i s c l o s e s a 

genuine i s s u e o f m a t e r i a l f a c t as t o whether H a r r i s owned the 

dog or had charge o f the dog a t the time of the a c c i d e n t . 

H a r r i s b o t h a d m i t t e d and d e n i e d he owned the dog. In h i s 

d e p o s i t i o n , H a r r i s a d m i t t e d t h a t he had t o l d the s t a t e t r o o p e r 

" t h a t ' s my dog." H a r r i s contends t h a t t h i s statement t o the 

s t a t e t r o o p e r was f a l s e . H a r r i s e x p l a i n e d i n h i s d e p o s i t i o n 

t h a t C a r o l y n was about t o take a t e s t and t h a t H a r r i s d i d not 

want t o t e l l her the dog was dead. 

H a r r i s p o i n t s t o o t h e r e v i d e n c e c o n t a i n e d i n the r e c o r d 

t o s u p p o r t h i s argument t h a t the e v i d e n c e p r e s e n t e d was 

i n s u f f i c i e n t t o overcome h i s motion f o r a summary judgment. 

H a r r i s p o i n t s t o the d i v o r c e agreement s t a t i n g t h a t h i s ex-

w i f e , C a r o l y n , was awarded " a l l a s s e t s p r e s e n t l y t i t l e d i n her 

name." H a r r i s f u r t h e r r e l i e s on v e t e r i n a r y r e c o r d s , which 

l i s t C a r o l y n as the owner o f the dog. Taken t o g e t h e r , H a r r i s 

argues, those documents e s t a b l i s h t h a t the dog was an a s s e t 

t i t l e d i n C a r o l y n ' s name. 

V i e w i n g the e v i d e n c e i n the l i g h t most f a v o r a b l e t o 

Stephens, however, a r e a s o n a b l e j u r o r c o u l d p l a c e more 
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emphasis on H a r r i s ' s a d m i s s i o n of ownership, i n s t e a d o f a 

c o n v e n i e n t e x p l a n a t i o n and d e n i a l , and i n f e r t h a t H a r r i s owned 

the dog. The v e t e r i n a r y r e c o r d s do not n e c e s s a r i l y negate the 

statement H a r r i s made a t the scene of the a c c i d e n t . Thus, a 

genuine i s s u e o f m a t e r i a l f a c t e x i s t s as t o whether H a r r i s 

owned the dog. 

E v i d e n c e c r e a t i n g a genuine i s s u e of m a t e r i a l f a c t a l s o 

e x i s t s as t o whether H a r r i s was i n charge of the dog a t the 

time of the a c c i d e n t . H a r r i s ' s d e p o s i t i o n t e s t i m o n y i n d i c a t e s 

t h a t he undertook r e s p o n s i b i l i t i e s r e g a r d i n g the dog. H a r r i s 

r e g u l a r l y f e d the dog and p a i d f o r i t s food. H a r r i s ' s 

c h i l d r e n c a r e d f o r the dog, under h i s d i r e c t i o n . S i m i l a r 

f a c t s have been used t o e v a l u a t e whether a p r o p e r t y owner i s 

c o n s i d e r e d the keeper of a dog. See Humphries v. R i c e , 600 So. 

2d 975, 977 ( A l a . 1992) ( f i n d i n g t h a t a p r o p e r t y owner who d i d 

not take any r e s p o n s i b i l i t i e s w i t h r e g a r d t o the dog c o u l d not 

be c o n s i d e r e d a keeper of the dog). Furthermore, c o u r t s i n 

o t h e r j u r i s d i c t i o n s have taken a s i m i l a r approach i n d e f i n i n g 

a dog keeper. See Stroman v. U n i t e d S t a t e s , 905 A.2d 194, 195 

(D.C. 2006) ( " [ a ] p p e l l a n t ' s a d m i s s i o n s t o the p o l i c e [ t h a t she 

owned the dog] and her p o s s e s s i o n o f the dog c r a t e , l o c a t e d i n 
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the c e n t e r of her l i v i n g room, and dog food s u f f i c e [ d ] t o show 

' c u s t o d y ' " ) . 

Under the r a t i o n a l e of Humphries, j u r o r s would be f r e e t o 

e v a l u a t e the e v i d e n c e p r e s e n t e d t o determine whether H a r r i s 

was i n charge of the dog a t the time of the a c c i d e n t . The 

e v i d e n c e t h a t H a r r i s kept the dog on h i s p r o p e r t y and t h a t he 

p u r c h a s e d the dog food and r e g u l a r l y f e d the dog must be 

viewed i n the l i g h t most f a v o r a b l e Stephens. So viewed, a 

r e a s o n a b l e j u r o r c o u l d e v a l u a t e the e v i d e n c e and i n f e r t h a t 

H a r r i s was i n charge of the dog. 

There are genuine i s s u e s of m a t e r i a l f a c t as t o whether 

H a r r i s owned the dog and as t o whether H a r r i s had charge of 

the dog. Thus, a j u r y c o u l d i n f e r t h a t H a r r i s owed Stephens 

a duty under § 3-1-5. T h e r e f o r e , the q u e s t i o n whether H a r r i s 

v i o l a t e d t h a t d u t y and was n e g l i g e n t per se i s a q u e s t i o n o f 

f a c t a p p r o p r i a t e f o r a j u r y . 

Stephens a l s o a l l e g e d t h a t H a r r i s was wanton by not 

k e e p i n g the dog on h i s p r e m i s e s . "'To e s t a b l i s h wantonness, 

the p l a i n t i f f must prove t h a t the defendant, w i t h r e c k l e s s 

i n d i f f e r e n c e t o the consequences, c o n s c i o u s l y and 

i n t e n t i o n a l l y d i d some w r o n g f u l a c t or o m i t t e d some known 
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du t y . ' " P r o c t o r , 20 So. 3d a t 1287 ( q u o t i n g M a r t i n v. A r n o l d , 

643 So. 2d 564, 567 ( A l a . 1994)). H a r r i s argued i n h i s motion 

f o r a summary judgment o n l y t h a t he owed no duty t o Stephens. 

Because we have c o n c l u d e d t h a t a genuine i s s u e of m a t e r i a l 

f a c t e x i s t s r e g a r d i n g whether H a r r i s owned or was i n charge o f 

the dog, and thus whether H a r r i s owed a d u t y t o Stephens, we 

r e v e r s e the summary judgment i n f a v o r o f H a r r i s on Stephens's 

wantonness c l a i m as w e l l . 

C o n c l u s i o n 

Because a genuine i s s u e o f m a t e r i a l f a c t e x i s t s as t o 

whether H a r r i s was i n charge of or owned the dog, the summary 

judgment i s due t o be r e v e r s e d . 

REVERSED AND REMANDED. 

Pi t t m a n , B r yan, and Moore, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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