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PITTMAN, Judge. 

T h i s mandamus p r o c e e d i n g was i n i t i a t e d by T.C. ("the 

f a t h e r " ) , who i s the p r i m a r y c u s t o d i a l p a r e n t of A.C. and 
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Tr.C. ("the c h i l d r e n " ) ; the f a t h e r seeks r e v i e w o f , among 

o t h e r t h i n g s , a " s t a t u s quo" o r d e r e n t e r e d by the B a l d w i n 

J u v e n i l e C o u r t i n f a v o r of the c h i l d r e n ' s mother, C.E. ("the 

mother"), who has sought m o d i f i c a t i o n of the cust o d y of the 

c h i l d r e n i n l i g h t of the f a t h e r ' s i n t e n t t o r e l o c a t e w i t h the 

c h i l d r e n t o Vernon, New York. T h i s i s the second time t h a t 

t h e s e p a r t i e s have appeared b e f o r e t h i s c o u r t . In our o p i n i o n 

i n T.C. v. C.E., [Ms. 2080763, December 11, 2009] So. 3d 

___ ( A l a . C i v . App. 2009), we summarized some of the p e r t i n e n t 

f a c t u a l and l e g a l b a c k g r o u n d : 

"The r e c o r d r e f l e c t s t h a t the j u v e n i l e c o u r t 
awarded p r i m a r y p h y s i c a l c u s t o d y of the c h i l d r e n t o 
the f a t h e r i n 2006. On November 25, 2008, the 
f a t h e r sent the mother a l e t t e r by c e r t i f i e d m a i l 
n o t i f y i n g her of h i s p l a n t o r e l o c a t e w i t h the 
c h i l d r e n t o Vernon, New York, a t the end of the 
2008-2009 s c h o o l y e a r ; t h a t n o t i c e was i n 
s u b s t a n t i a l compliance w i t h the r e q u i r e m e n t s of the 
Alabama P a r e n t - C h i l d R e l a t i o n s h i p P r o t e c t i o n A c t 
('the A c t ' ) , A l a . Code 1975, § 30-3-160 e t seq., 
c o n c e r n i n g the form of such n o t i c e s . See g e n e r a l l y 
A l a . Code 1975, § 30-3-165. In p a r t i c u l a r , the 
n o t i c e s t a t e d t h a t the mother had ' t h i r t y days from 
the date of [the] n o t i c e t o o b j e c t t o the r e l o c a t i o n 
by f i l i n g a p r o c e e d i n g w i t h the Court or the 
r e l o c a t i o n w i l l be p e r m i t t e d . ' 

" Although the mother, through her c o u n s e l , 
a p p a r e n t l y sent a l e t t e r t o the f a t h e r on December 
2, 2008, i n d i c a t i n g t h a t she o b j e c t e d t o the 
proposed r e l o c a t i o n , the r e c o r d does not i n d i c a t e 
t h a t the mother i n i t i a t e d a c i v i l a c t i o n i n the 
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j u v e n i l e c o u r t o b j e c t i n g t o the proposed r e l o c a t i o n 
u n t i l F e b r u a r y 9, 2009, more than 30 days a f t e r 
r e c e i p t of the n o t i c e . The f a t h e r f i l e d a motion t o 
d i s m i s s the mother's a c t i o n , a s s e r t i n g t h a t the 
mother had not brought her a c t i o n w i t h i n 30 days of 
r e c e i p t of the n o t i c e of the p l a n n e d r e l o c a t i o n as 
r e q u i r e d by A l a . Code 1975, § 30-3-169. The 
j u v e n i l e c o u r t , a t the o u t s e t of t r i a l on May 6, 
2009, d e n i e d the f a t h e r ' s motion, s t a t i n g : ' I am not 
g o i n g t o be t h a t s t r i c t w i t h a law t h a t has had v e r y 
l i t t l e i n t e r p r e t a t i o n anywhere. I am not g o i n g t o 
be t h a t s t r i c t on the form s t u f f . I would r a t h e r 
d e a l [with] substance so I am g o i n g t o deny your 
motion t o d i s m i s s . ' A f t e r r e c e i v i n g t e s t i m o n y and 
documentary e v i d e n c e , the j u v e n i l e c o u r t s t a t e d on 
the r e c o r d t h a t i t would 'deny the r e q u e s t f o r the 
move, because I j u s t t h i n k i t ' s i n the b e s t i n t e r e s t 
f o r y ' a l l t o be i n t h i s p l a c e . ' The j u v e n i l e c o u r t 
then e n t e r e d a judgment denying l e a v e t o r e l o c a t e , 
from which the f a t h e r ... t i m e l y a p p e a l e d . " 

___ So. 3d a t ___ . We r e v e r s e d the j u v e n i l e c o u r t ' s judgment 

i n the r e l o c a t i o n a c t i o n , h o l d i n g t h a t the mother's f a i l u r e t o 

f i l e a c i v i l a c t i o n w i t h i n 30 days of r e c e i v i n g n o t i c e of the 

proposed r e l o c a t i o n , as s p e c i f i e d i n the Alabama P a r e n t - C h i l d 

R e l a t i o n s h i p P r o t e c t i o n A c t ("the A c t " ) , § 30-3-160 e t seq., 

A l a . Code 1975, amounted t o a w a i v e r of her r i g h t under the 

A c t t o b r i n g an a c t i o n o b j e c t i n g t o the proposed r e l o c a t i o n . 

In d o i n g so, we s t a t e d t h a t "the L e g i s l a t u r e has seen f i t t o 

c o n f e r upon a p r i m a r y c u s t o d i a l p a r e n t the a b s o l u t e r i g h t t o 

r e l o c a t e upon p r o v i d i n g n o t i c e i n c o n f o r m i t y w i t h the A c t i f 

no c i v i l a c t i o n o b j e c t i n g t o the proposed r e l o c a t i o n i s 
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i n i t i a t e d w i t h i n 30 days of r e c e i p t of the n o t i c e . " ___ So. 3d 

a t ___ . We remanded the cause w i t h i n s t r u c t i o n s t o the 

j u v e n i l e c o u r t t o d i s m i s s the r e l o c a t i o n a c t i o n . ___ So. 3d a t 

___ . A f t e r the mother's a p p l i c a t i o n f o r r e h e a r i n g was 

o v e r r u l e d by t h i s c o u r t , the mother sought r e v i e w i n the 

Alabama Supreme Court by p e t i t i o n i n g f o r a w r i t of c e r t i o r a r i ; 

t h a t p e t i t i o n remains pending i n t h a t c o u r t , and t h i s c o u r t ' s 

c e r t i f i c a t e of judgment has not y e t been i s s u e d i n Case no. 

2080763. 

E i g h t days a f t e r our o p i n i o n was i s s u e d i n Case no. 

2080763, the mother i n i t i a t e d a new a c t i o n i n the B a l d w i n 

J u v e n i l e Court i n which she sought a m o d i f i c a t i o n of t h a t 

c o u r t ' s p r e v i o u s judgment as i t p e r t a i n e d t o the c h i l d r e n ' s 

c u s t o d y . In her c o m p l a i n t , the mother a v e r r e d t h a t the 

f a t h e r ' s i n t e n d e d move t o New York w i t h the c h i l d r e n amounted 

t o a m a t e r i a l change i n c i r c u m s t a n c e s w a r r a n t i n g a change i n 

the c h i l d r e n ' s c u s t o d i a l or v i s i t a t i o n arrangements. The 

f a t h e r f i l e d a motion t o d i s m i s s the mother's m o d i f i c a t i o n 

a c t i o n ; however, the j u v e n i l e c o u r t , a f t e r a h e a r i n g , e n t e r e d 

a " s t a t u s quo" o r d e r d i r e c t i n g t h a t the c h i l d r e n were t o 

remain i n Alabama pending a f i n a l h e a r i n g on the mother's 
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c o m p l a i n t . In response t o t h a t o r d e r , the f a t h e r f i l e d i n 

t h i s c o u r t a p e t i t i o n f o r a w r i t of mandamus i n which he 

a s s e r t e d t h a t the j u v e n i l e c o u r t had a c t e d o u t s i d e i t s 

j u r i s d i c t i o n i n e n t e r i n g the " s t a t u s quo" o r d e r r e q u i r i n g t h a t 

the c h i l d r e n remain i n Alabama. T h i s c o u r t c a l l e d f o r answers 

and b r i e f s , which were f i l e d , and the cause was t h e r e a f t e r 

s u b m i t t e d f o r a d e c i s i o n . 

As our Supreme Court noted i n Ex p a r t e P r o g r e s s i v e  

S p e c i a l t y I n s u r a n c e Co., 31 So. 3d 661, 663 ( A l a . 2009), 

q u e s t i o n s of a t r i a l c o u r t ' s s u b j e c t - m a t t e r j u r i s d i c t i o n are 

r e v i e w a b l e by means of a p e t i t i o n f o r a w r i t of mandamus. 

F u r t h e r , our r e v i e w of such q u e s t i o n s i s not l i m i t e d t o 

grounds s p e c i f i c a l l y r a i s e d i n a mandamus p e t i t i o n because a 

l a c k of s u b j e c t - m a t t e r j u r i s d i c t i o n i s not s u b j e c t t o w a i v e r 

by the p a r t i e s , and i t i s our duty t o c o n s i d e r a l a c k of 

s u b j e c t - m a t t e r j u r i s d i c t i o n ex mero motu. I d . a t 662 n.1. 

A l t h o u g h the f a t h e r contends i n h i s mandamus p e t i t i o n t h a t the 

j u v e n i l e c o u r t l a c k s j u r i s d i c t i o n t o hear the mother's 

m o d i f i c a t i o n a c t i o n because of t h i s c o u r t ' s o p i n i o n i n , and 

the pending c e r t i o r a r i p r o c e e d i n g s i n , the r e l o c a t i o n a c t i o n , 
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we b e l i e v e t h a t the mother's m o d i f i c a t i o n a c t i o n s u f f e r s from 

a more fundamental j u r i s d i c t i o n a l d e f e c t . 

Under form e r law, "once a j u v e n i l e c o u r t o b t a i n [ e d ] 

j u r i s d i c t i o n i n any case i n v o l v i n g a c h i l d , " such as the 

c h i l d r e n i n t h i s case, " t h a t c o u r t r e t a i n [ e d ] j u r i s d i c t i o n 

over t h a t case u n t i l the c h i l d reaches the age o f 21 yea r s or 

u n t i l the c o u r t , by i t s own o r d e r , t e r m i n a t e [ d ] t h a t 

j u r i s d i c t i o n . " W.B.G.M. v. P.S.T., 999 So. 2d 971, 973 ( A l a . 

C i v . App. 2008) ( c i t i n g former §§ 12-15-32(a) & 26-17-10(e), 

A l a . Code 1975). Thus, under former law, "[w]hen a j u v e n i l e 

c o u r t h a [ d ] j u r i s d i c t i o n t o make an i n i t i a l c h i l d - c u s t o d y 

d e t e r m i n a t i o n , i t r e t a i n [ e d ] j u r i s d i c t i o n over a p e t i t i o n t o 

modify t h a t c u s t o d y judgment t o the e x c l u s i o n of any o t h e r 

s t a t e c o u r t u n t i l the c h i l d r e a c h e [ d ] 21 yea r s of age or the 

j u v e n i l e c o u r t t e r m i n a t e [ d ] i t s j u r i s d i c t i o n . " I d . a t 974. 

I f the a p p l i c a b l e s t a t u t o r y framework had remained unchanged 

from t h a t a p p l i e d i n W.B.G.M., t h i s c o u r t would l i k e l y have 

d e n i e d the f a t h e r ' s mandamus p e t i t i o n , as i s s u e s of p a r e n t a l 

r e l o c a t i o n a re me r e l y one f a c e t of the l a r g e r q u e s t i o n of 

whether a cust o d y judgment s h o u l d remain i n f o r c e or s h o u l d be 
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m o d i f i e d . C f ^ Clements v. Clements, 906 So. 2d 952, 958 ( A l a . 

C i v . App. 2005), and A l a . Code 1975, § 30-3-169.3(a). 

However, as the s p e c i a l c o n c u r r e n c e i n W.B.G.M. noted, 

the L e g i s l a t u r e has mandated a c o n t r a r y r u l e as t o cust o d y 

cases f i l e d a f t e r J a n u a r y 1, 2009: 

"Act No. 2008-277, A l a . A c t s 2008, r e p l a c e s ... 
§ 12-15-32[] w i t h a new Code s e c t i o n , A l a . Code 
1975, § 12-15-117, t h a t l i m i t s a j u v e n i l e c o u r t ' s 
r e t a i n e d j u r i s d i c t i o n t o cases i n which 'a c h i l d has  
been a d j u d i c a t e d dependent, d e l i n [ q ] u e n t , or i n need  
of s u p e r v i s i o n ' (emphasis added [ i n W.B.G.M.]). 
That new Code s e c t i o n , which t a k e s e f f e c t J a n u a r y 1, 
2009, l e g i s l a t i v e l y a b rogates H e l l e r v. H e l l e r , 558 
So. 2d 961 ( A l a . C i v . App. 1990), and M.U. v. K.W., 
751 So. 2d 22 ( A l a . C i v . App. 1999), as t o f u t u r e 
c a s e s , t h e r e b y l i m i t i n g (but not e l i m i n a t i n g ) the 
p r o s p e c t i v e p r e c e d e n t i a l v a l u e t h a t the main o p i n i o n 
i n t h i s case might o t h e r w i s e have had. S i m i l a r l y , 
... § 26-17-10(e), which i s a l s o c i t e d by the main 
o p i n i o n , has been r e p e a l e d e f f e c t i v e J a n u a r y 1, 
2009. See A c t No. 2008-376, A l a . A c t s 2008, § 1." 

999 So. 2d a t 975 ( P i t t m a n , J . , c o n c u r r i n g s p e c i a l l y ) . To 

l i k e e f f e c t i s § 12-15-114(a), which p r o v i d e s t h a t a l t h o u g h a 

j u v e n i l e c o u r t has o r i g i n a l j u r i s d i c t i o n t o d e c i d e an a c t i o n 

a l l e g i n g t h a t a c h i l d i s dependent, "[a] dependency a c t i o n 

s h a l l not i n c l u d e a cust o d y d i s p u t e between p a r e n t s . " The 

c l e a r i n t e n t of the L e g i s l a t u r e was t o p r o v i d e t h a t the 

j u v e n i l e c o u r t s of t h i s s t a t e s h o u l d no l o n g e r be d e c i d i n g 

c u s t o d y d i s p u t e s except i n s o f a r as t h e i r r e s o l u t i o n i s 

7 



2090433 

d i r e c t l y i n c i d e n t a l t o core j u v e n i l e - c o u r t j u r i s d i c t i o n (such 

as i n o r i g i n a l p a t e r n i t y a c t i o n s , see A l a . Code 1975, § 26-17¬

104). Thus, the j u v e n i l e c o u r t e r r e d i n e x e r c i s i n g 

j u r i s d i c t i o n over the mother's c o m p l a i n t t h a t , under c u r r e n t 

law, i s d e n i e d t o t h a t c o u r t . 

Our c o n c l u s i o n s h o u l d not be rea d as h o l d i n g t h a t the 

j u v e n i l e c o u r t ' s 2006 cus t o d y judgment i s v o i d f o r l a c k of 

j u r i s d i c t i o n , nor as mandating t h a t t h a t judgment must remain 

i n e f f e c t r e g a r d l e s s of the c i r c u m s t a n c e s f o r l a c k of a forum 

w i t h j u r i s d i c t i o n t o modify i t . To the e x t e n t t h a t a j u v e n i l e 

c o u r t has p r o p e r l y made an i n i t i a l c u s t o d y award, or has 

p r o p e r l y m o d i f i e d a custody judgment under t he s t a t u t o r y 

framework s e t f o r t h i n the main o p i n i o n i n W.B.G.M. , those 

judgments remain v a l i d and e n f o r c e a b l e n o t w i t h s t a n d i n g the 

enactment of A c t Nos. 2008-277 and 2008-376, A l a . A c t s 2008. 

Any such judgments would, however, be p r o s p e c t i v e l y m o d i f i a b l e 

i n Alabama o n l y by the c i r c u i t c o u r t s , which are 

c o n s t i t u t i o n a l l y c o n s t i t u t e d as " t r i a l c o u r t [ s ] of g e n e r a l 

j u r i s d i c t i o n . " A l a . Const. 1901, § 139(a) (Off. Recomp.). 

The f a t h e r ' s p e t i t i o n f o r the w r i t of mandamus i s 

g r a n t e d . The j u v e n i l e c o u r t i s d i r e c t e d t o v a c a t e the " s t a t u s 
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quo" o r d e r and t o d i s m i s s the mother's m o d i f i c a t i o n a c t i o n 

f o r t h w i t h . 

PETITION GRANTED; WRIT ISSUED. 

Bryan, Thomas, and Moore, J J . , concur. 

Thompson, P.J., concurs i n p a r t and concurs i n the 

r e s u l t , w i t h w r i t i n g . 
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THOMPSON, P r e s i d i n g Judge, c o n c u r r i n g i n p a r t and c o n c u r r i n g 

i n t he r e s u l t . 

W h i l e s e r v i n g as a member of the J u v e n i l e Code R e v i s i o n 

Committee, I v o i c e d my o p p o s i t i o n t o the committee's proposed 

r e v i s i o n s t o § 12-15-32(a), A l a . Code 1975, which d e a l t w i t h 

the r e t e n t i o n and t e r m i n a t i o n of the j u v e n i l e c o u r t ' s 

j u r i s d i c t i o n . 1 The committee u l t i m a t e l y adopted t h o s e 

proposed r e v i s i o n s , and the l e g i s l a t u r e i n c o r p o r a t e d them i n 

the new j u v e n i l e code. 

As the main o p i n i o n s t a t e s , the p r i o r law p r o v i d e d t h a t 

a j u v e n i l e c o u r t , once i t had p r o p e r l y o b t a i n e d j u r i s d i c t i o n 

i n any case i n v o l v i n g a c h i l d , would r e t a i n j u r i s d i c t i o n over 

t h a t case u n t i l the c h i l d reached 21 y e a r s of age, u n l e s s 

j u r i s d i c t i o n was t e r m i n a t e d e a r l i e r by an o r d e r of the 

j u v e n i l e c o u r t . W.B.G.M. v. P.S.T., 999 So. 2d 971, 973 ( A l a . 

C i v . App. 2008) ( c i t i n g §§ 12-15-32(a) and 26-17-10(e), A l a . 

Code 1975). The new law p r o v i d e s t h a t the j u v e n i l e c o u r t w i l l 

r e t a i n j u r i s d i c t i o n over o n l y those cases i n which a c h i l d has 

been found t o be dependent, i n need of s u p e r v i s i o n , or 

1 S e c t i o n 12-15-32 has been amended and renumbered as § 12¬
15-117, A l a . Code 1975. 
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d e l i n q u e n t . 2 A f t e r r e v i e w i n g t h i s case, my o p i n i o n remains 

u n a l t e r e d w i t h r e g a r d t o those r e v i s i o n s . The changes i n the 

r e t e n t i o n law a f f e c t cases l i k e p a t e r n i t y cases, i n which 

i s s u e s of c u s t o d y , v i s i t a t i o n , and c h i l d s u p p o r t are r o u t i n e l y 

d e c i d e d . 

T h i s case i l l u s t r a t e s the e f f e c t of the r e v i s i o n s i n a 

" r e a l - l i f e " s e t t i n g . In the p r e s e n t a p p e a l , the j u v e n i l e 

c o u r t t h a t has p r e s i d e d over the case has more f a m i l i a r i t y 

w i t h the h i s t o r y of the case, the p a r t i e s i n v o l v e d , and the 

i s s u e s t o be a d d r e s s e d than does any o t h e r c o u r t . Any c u s t o d y 

o r d e r s t o be m o d i f i e d would be those t h a t the j u v e n i l e c o u r t 

i n i t i a l l y e n t e r e d . That c o u r t a l s o would be i n a s u p e r i o r 

p o s i t i o n t o know what i s i n the b e s t i n t e r e s t of the c h i l d r e n . 

Yet the new law d i c t a t e s t h a t i t no l o n g e r has j u r i s d i c t i o n 

over the case. The p a r t i e s are l e f t t o p r a c t i c a l l y s t a r t anew 

b e f o r e another judge. I b e l i e v e the b e t t e r p r a c t i c e would be 

t o l e a v e the case i n the c o u r t of i t s o r i g i n . 

2 S e c t i o n 12-15-117(c) a l s o p r o v i d e s t h a t the j u v e n i l e 
c o u r t r e t a i n s j u r i s d i c t i o n "over an i n d i v i d u a l of any age f o r 
the enforcement of any p r i o r o r d e r s of the j u v e n i l e c o u r t 
r e q u i r i n g the payment of f i n e s , c o u r t c o s t s , r e s t i t u t i o n , or 
o t h e r money o r d e r e d by the j u v e n i l e c o u r t u n t i l p a i d i n f u l l . " 
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I must, however, concur w i t h t h a t p o r t i o n of the main 

o p i n i o n h o l d i n g t h a t t he j u v e n i l e c o u r t e r r e d i n e x e r c i s i n g 

j u r i s d i c t i o n over the mother's c o m p l a i n t . I t i s the duty of 

the l e g i s l a t u r e t o enact the laws and the duty of the c o u r t s 

t o a p p l y t h o s e laws as w r i t t e n . I concur i n the r e s u l t w i t h 

the remainder of the m a j o r i t y o p i n i o n . 
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