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PER CURIAM. 

G.H. ("the mother"), the mother of E.B. and C.B. ("the 

c h i l d r e n " ) , two minor c h i l d r e n made the s u b j e c t of p r o c e e d i n g s 

brought by the Cleburne County Department of Human Resources 

("DHR") i n the Cl e b u r n e J u v e n i l e C o u r t , appeals from two 
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judgments of t h a t c o u r t d e t e r m i n i n g the c h i l d r e n t o be 

dependent and awarding c u s t o d y of the c h i l d r e n t o t h e i r 

f a t h e r , J.R.B. ("the f a t h e r " ) . 

In November 2009, DHR f i l e d p e t i t i o n s i n the j u v e n i l e 

c o u r t a l l e g i n g , i n p e r t i n e n t p a r t , t h a t the c h i l d r e n were 

dependent because, DHR a v e r r e d , the mother and her c u r r e n t 

husband were u s i n g the i l l i c i t drug methamphetamine and were 

c a r i n g f o r the c h i l d r e n under the i n f l u e n c e o f t h a t d r u g ; i t 

was a l s o a v e r r e d t h a t domestic v i o l e n c e had o c c u r r e d i n the 

mother's home i n the presence of the c h i l d r e n . Pursuant t o a 

s h e l t e r - c a r e o r d e r , pendente l i t e c u s t o d y of the c h i l d r e n was 

p l a c e d w i t h DHR pending a t r i a l on the p e t i t i o n s . A f t e r a 

t r i a l , the j u v e n i l e c o u r t e n t e r e d two judgments d e c l a r i n g the 

c h i l d r e n t o be dependent and awarding c u s t o d y of the c h i l d r e n 

t o the f a t h e r , a G e o r g i a r e s i d e n t who had appeared i n the 

a c t i o n s and r e q u e s t e d c u s t o d y . The mother's postjudgment 

motions were a u t o m a t i c a l l y d e n i e d by o p e r a t i o n of R u l e 1 ( B ) , 

A l a . R. Juv. P., prompting her a p p e a l s (which were 

c o n s o l i d a t e d by t h i s c o u r t ex mero motu); because the 

j u v e n i l e - c o u r t judge c e r t i f i e d the r e c o r d as adequate f o r 

a p p e l l a t e r e v i e w , we have a p p e l l a t e j u r i s d i c t i o n p u r s u a n t t o 
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Rule 2 8 ( A ) ( 1 ) , A l a . R. Juv. P. The mother r a i s e s f o u r i s s u e s : 

she contends t h a t the j u v e n i l e c o u r t ' s judgments are v o i d f o r 

l a c k o f s u b j e c t - m a t t e r j u r i s d i c t i o n , t h a t the judgments are 

not s u p p o r t e d by the e v i d e n c e , t h a t the d i s p o s i t i o n was not i n 

the b e s t i n t e r e s t s o f the c h i l d r e n , and t h a t the mother's 

v i s i t a t i o n was i m p e r m i s s i b l y made s u b j e c t t o the f a t h e r ' s 

d i s c r e t i o n . 

Many of the l e g a l p r i n c i p l e s g o v e r n i n g our e x a m i n a t i o n o f 

the j u v e n i l e c o u r t ' s judgments were summarized i n J.W. v.  

C.H., 963 So. 2d 114 ( A l a . C i v . App. 2007), i n c l u d i n g the 

s t a n d a r d of r e v i e w a p p l i c a b l e t o the b u l k o f the i s s u e s 

p r e s e n t e d : 

" ' I n m a t t e r s c o n c e r n i n g c h i l d c u s t o d y and 
dependency, the t r i a l c o u r t ' s judgment i s presumed 
c o r r e c t on a p p e a l and w i l l not be r e v e r s e d u n l e s s 
p l a i n l y and p a l p a b l y wrong.' Ex p a r t e T.L.L., 597 
So. 2d 1363, 1364 ( A l a . C i v . App. 1992); see a l s o Ex 
p a r t e R.E.C., 899 So. 2d 272, 279 ( A l a . 2004). 
A d d i t i o n a l l y , i n Ex p a r t e Anonymous, 803 So. 2d 542 
( A l a . 2001), the Alabama Supreme Co u r t s t a t e d : 

"'The ore tenus r u l e p r o v i d e s t h a t a 
t r i a l c o u r t ' s f i n d i n g s o f f a c t based on 
o r a l t e s t i m o n y "have the e f f e c t o f a j u r y ' s 
v e r d i c t , " and t h a t " [ a ] judgment, grounded 
on such f i n d i n g s , i s accorded, on a p p e a l , 
a presumption of c o r r e c t n e s s which w i l l not 
be d i s t u r b e d u n l e s s p l a i n l y erroneous or 
m a n i f e s t l y u n j u s t . " Noland Co. v. Southern  
Dev. Co., 445 So. 2d 266, 268 ( A l a . 1984). 
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"The ore tenus r u l e i s grounded upon the 
p r i n c i p l e t h a t when the t r i a l c o u r t hears 
o r a l t e s t i m o n y i t has an o p p o r t u n i t y t o 
e v a l u a t e the demeanor and c r e d i b i l i t y of 
w i t n e s s e s . " H a l l v. Mazzone, 486 So. 2d 
408, 410 ( A l a . 1986).' 

"803 So. 2d a t 546. 

"... [B]ecause the j u v e n i l e c o u r t r e c e i v e d ore 
tenus e v i d e n c e and observed the w i t n e s s e s ' 
demeanors, t h i s c o u r t cannot r e v e r s e the j u v e n i l e 
c o u r t ' s judgment u n l e s s i t i s uns u p p o r t e d by the 
evi d e n c e so as t o be c l e a r l y and p a l p a b l y wrong. 
E v e r e t t v. E v e r e t t , 660 So. 2d 599, 602 ( A l a . C i v . 
App. 19 95)." 

963 So. 2d a t 119-20. Of co u r s e , the mother's s u b j e c t - m a t t e r -

j u r i s d i c t i o n c o n t e n t i o n i n v o k e s de novo r e v i e w . See A.C. v.  

C.C., [Ms. 2090424, May 21, 2010] So. 3d , ( A l a . 

C i v . App. 2010). 

The r e c o r d r e v e a l s t h a t DHR r e c e i v e d a c h i l d - a b u s e - a n d -

n e g l e c t r e p o r t on August 4, 2009, as t o the c h i l d r e n t o the 

e f f e c t t h a t the mother and her husband were u s i n g 

methamphetamine. 1 D u r i n g DHR's subsequent i n v e s t i g a t i o n , the 

mother a d m i t t e d t h a t b o t h she and her husband were c u r r e n t l y 

1DHR's r e c o r d s i n d i c a t e t h a t the mother has been i n v o l v e d 
w i t h methamphetamine use s i n c e 2004, whereas the mother, who 
was 32 years o l d a t the time o f t r i a l , t e s t i f i e d t o h a v i n g 
used methamphetamine s i n c e she was " [ p ] r o b a b l y 19 or 20." 
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u s i n g methamphetamine, t h a t she b e l i e v e d t h a t her husband was 

m a n u f a c t u r i n g methamphetamine, and t h a t she had purchased c o l d 

m e d i c i n e s f o r her husband t o use i n m a n u f a c t u r i n g the drug; 

f u r t h e r , she s t a t e d t h a t her husband was no l o n g e r welcome i n 

the f a m i l y home and t h a t she had had t o use c h a i r s t o b r a c e 

doors i n an e f f o r t t o b l o c k h i s r e g u l a r e f f o r t s a t b r e a k i n g 

and e n t e r i n g the home — e f f o r t s made i n the presence of the 

c h i l d r e n . The c h i l d r e n were then p l a c e d under an out-of-home 

s a f e t y p l a n p u r s u a n t t o which a m a t e r n a l aunt would c a r e f o r 

the c h i l d r e n . The f a t h e r , who had r e c e i v e d v i s i t a t i o n 

p u r s u a n t t o a judgment d i v o r c i n g him from the mother, 

c o n t i n u e d t o e x e r c i s e v i s i t a t i o n w i t h the c h i l d r e n under DHR's 

s a f e t y p l a n ; he sought c u s t o d y o f the c h i l d r e n once DHR had 

f i l e d i t s p e t i t i o n s . 

DHR recommended t h a t the mother complete a drug 

assessment, which she d i d , and she began a t t e n d i n g weekly 

support-group meetings; s u b s e q u e n t l y , she completed a 28-day 

i n p a t i e n t d r u g - t r e a t m e n t program as w e l l . However, the mother 

d i d not i n i t i a t e d i v o r c e or p r o t e c t i o n - f r o m - a b u s e p r o c e e d i n g s 

as t o her husband, nor d i d she r e p o r t him t o p o l i c e or 
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p r o s e c u t i n g a u t h o r i t i e s f o r any c r i m i n a l a c t i v i t y ; 2 f u r t h e r , 

DHR's i n v e s t i g a t o r observed a t t r i a l t h a t the mother had no 

income or j o b , and she and DHR's caseworker c u r r e n t l y a s s i g n e d 

t o the case b o t h o p i n e d t h a t the mother had not, as of 

December 2009, r e c e i v e d s e r v i c e s f o r a s u f f i c i e n t p e r i o d so as 

t o w a r r a n t r e t u r n o f the c h i l d r e n t o her home i n l i g h t o f her 

methamphetamine-use h i s t o r y (which, t he mother a d m i t t e d a t 

t r i a l , had resumed i n June 2008, soon a f t e r the deaths o f her 

grandmother and mother). I t was f u r t h e r r e v e a l e d a t t r i a l 

t h a t the mother, a t the time of t r i a l , was the s u b j e c t o f 

pending f e l o n y charges t o the e f f e c t t h a t she had c o n s p i r e d 

t o manufacture methamphetamine by b u y i n g o v e r - t h e - c o u n t e r c o l d 

m e d i c i n e s . The mother's p r i n c i p a l d r u g - t r e a t m e n t c o u n s e l o r , 

w h i l e p r a i s i n g t he mother's p r o g r e s s i n t h a t t r e a t m e n t and 

o p i n i n g t h a t DHR's c o n t i n u e d p h y s i c a l c u s t o d y of the c h i l d r e n 

was unnecessary, t e s t i f i e d t h a t the mother's r e m a i n i n g drug-

f r e e d u r i n g a span of 18 months would make a s i g n i f i c a n t 

d i f f e r e n c e i n the l i k e l i h o o d t h a t the mother would not r e l a p s e 

2The mother's husband was, however, u l t i m a t e l y charged 
w i t h h a v i n g committed drug o f f e n s e s , and the mother t e s t i f i e d 
t h a t she p l a n n e d t o seek a d i v o r c e from him because " [ h ] e ' s 
l o o k i n g a t years i n p r i s o n . " 
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i n t o methamphetamine use and t h a t the mother had not been 

" c l e a n " f o r a " s u b s t a n t i a l amount of t i m e " as o f t r i a l . 

The f a t h e r t e s t i f i e d a t t r i a l t h a t he l i v e d i n a f o u r -

bedroom, two-bathroom r e s i d e n c e i n Haddock, G e o r g i a , w i t h h i s 

new w i f e and t h e i r t w o - a n d - a - h a l f - y e a r - o l d daughter and t h a t 

he was p u r c h a s i n g the r e s i d e n c e w h i l e w o r k i n g f o r a n a t u r a l -

gas p i p i n g c o n t r a c t o r , a j o b he had h e l d d u r i n g the p r e c e d i n g 

3 c a l e n d a r y e a rs i n a f i e l d where he had worked f o r the 

p r e c e d i n g 15 y e a r s . The f a t h e r t e s t i f i e d t h a t he and the 

mother had d i v o r c e d a p p r o x i m a t e l y f o u r y e a rs e a r l i e r and t h a t 

s i n c e t h a t time he had r e g u l a r l y e x e r c i s e d monthly weekend 

v i s i t a t i o n w i t h the c h i l d r e n and two weeks' worth of 

v i s i t a t i o n d u r i n g summers, e i t h e r as s c h e d u l e d or on a "make¬

up" b a s i s . The f a t h e r a l s o o f f e r e d , and the j u v e n i l e c o u r t 

a c c e p t e d i n t o e v i d e n c e , photographs of h i s r e s i d e n c e d e p i c t i n g 

the c h i l d r e n ' s c u r r e n t s l e e p i n g q u a r t e r s d u r i n g t h e i r 

v i s i t a t i o n p e r i o d s w i t h the f a t h e r i n G e o r g i a . At the 

c o n c l u s i o n of t e s t i m o n y , the f a t h e r agreed t h a t i f the 

c h i l d r e n were p l a c e d i n h i s home, he would a l l o w the c h i l d r e n 

t o v i s i t w i t h the mother's o t h e r c h i l d , M.C., t h e i r h a l f 
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s i s t e r , who was a p p a r e n t l y d e s t i n e d t o remain i n f o s t e r c a r e 

i n the home of the f a t h e r ' s b r o t h e r and s i s t e r - i n - l a w . 3 

The f a t h e r a d m i t t e d t o h a v i n g used i l l e g a l drugs i n the 

p a s t , but he t e s t i f i e d t h a t he ceased h i s usage i n 2004 when 

he e n t e r e d a four-month in-house d r u g - r e h a b i l i t a t i o n program 

i n A l bany, G e o r g i a , t h a t he s u b s e q u e n t l y completed. A l t h o u g h 

the f a t h e r a d m i t t e d on c r o s s - e x a m i n a t i o n t h a t a t e s t o f h i s 

u r i n e on a p r e v i o u s h e a r i n g date had been deemed i n v a l i d 

because of h i s h a v i n g e x c r e t e d an i n s u f f i c i e n t amount o f 

d i s c o l o r e d u r i n e , r e s u l t s of a b l o o d t e s t a d m i n i s t e r e d t h a t 

same day and a d m i t t e d on r e d i r e c t e x a m i n a t i o n showed the 

f a t h e r not t o have i n g e s t e d drugs. In a d d i t i o n , a t t r i a l , the 

mother's c o u n s e l o r answered i n the a f f i r m a t i v e a h y p o t h e t i c a l 

q u e s t i o n posed by c o u n s e l f o r the f a t h e r c o n c e r n i n g whether, 

i f someone were " o f f drugs" f o r a p p r o x i m a t e l y f i v e y e a r s , had 

h e l d a l o n g - t e r m j o b , had c a r e d f o r a t w o - a n d - a - h a l f - y e a r - o l d 

c h i l d i n h i s home w i t h no problems, and was f i n a n c i a l l y 

s u p p o r t i n g c h i l d r e n o u t s i d e h i s home and v i s i t i n g w i t h them 

r e g u l a r l y , t h a t person c o u l d p r o p e r l y be deemed " s t a b l e and 

3The a p p e l l a t e r e c o r d c o n t a i n s no i n d i c a t i o n as t o any 
permanent c u s t o d i a l d i s p o s i t i o n of M.C. 
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s u c c e s s f u l i n [ h i s ] s u s t a i n e d r e h a b i l i t a t i o n " and i n 

" s u s t a i n e d r e c o v e r y . " 

A t the c l o s e o f the t r i a l , the j u v e n i l e - c o u r t judge 

remarked t h a t the mother's home " c o n t i n u e [ d ] t o cause [him] a 

l o t o f c o n c e r n . " A l t h o u g h the judge "applaud[ed] [the mother] 

f o r a l l [she had] a c c o m p l i s h e d , " he observed t h a t , i n h i s 

e x p e r i e n c e , " f o r anybody t o s t a y s t r a i g h t i s r e a l l y a l o t when 

i t comes t o meth." In the j u v e n i l e - c o u r t judge's view, the 

mother's p r o g r e s s had been " s h o r t term," and he "want[ed] t o 

see a l o n g e r p a t t e r n e s t a b l i s h e d " b e f o r e a l l o w i n g the c h i l d r e n 

t o r e t u r n t o the mother's home. 

We f i r s t c o n s i d e r whether the j u v e n i l e c o u r t p r o p e r l y 

e x e r c i s e d s u b j e c t - m a t t e r j u r i s d i c t i o n as t o the dependency 

p e t i t i o n s , a q u e s t i o n t h a t a l s o i n v o l v e s the c o r r e c t n e s s of 

the dependency d e t e r m i n a t i o n s c o n t a i n e d t h e r e i n . The 

p l e a d i n g s commencing the dependency cases i n v o l v i n g the 

c h i l d r e n were not f i l e d by the f a t h e r or another f a m i l y 

member; r a t h e r , t h e y were f i l e d by DHR a c t i n g as parens 

p a t r i a e , and t h e y were endorsed by the j u v e n i l e - c o u r t i n t a k e 

o f f i c e r , p u r s u a n t t o § 12-15-120(b), A l a . Code 1975, as b e i n g 

w i t h i n the s u b j e c t - m a t t e r j u r i s d i c t i o n of the c o u r t and as 
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amounting t o f i l i n g s i n the b e s t i n t e r e s t s of the p u b l i c and 

the c h i l d r e n . F u r t h e r , the j u v e n i l e c o u r t i n t h i s case found  

the c h i l d r e n dependent. T h i s case i s thus not p a r a l l e l t o 

cases such as E.H. v. N.L., 992 So. 2d 740 ( A l a . C i v . App. 

2008), c i t e d by the mother, or K.C.G. v. S.J.R., [Ms. 2080973, 

March 26, 2010] So. 3d ( A l a . C i v . App. 2010), i n which 

a c h i l d ' s r e l a t i v e a s s e r t s a c h i l d ' s dependency i n an i n i t i a l 

p l e a d i n g b ut, a t t r i a l , f a i l s t o prove the c h i l d ' s dependency. 

F i n a l l y , t o the e x t e n t t h a t the mother seeks t o contend t h a t 

the dependency d e t e r m i n a t i o n s are not s u p p o r t e d by the 

e v i d e n c e , we c onclude from the f o r e g o i n g f a c t s o f r e c o r d t h a t 

(a) the mother has a r e c u r r i n g a d d i c t i o n t o methamphetamine 

t h a t has l a s t e d f o r the p r e c e d i n g decade; (b) the mother had 

managed t o remain d r u g - f r e e f o r o n l y a few weeks b e f o r e t r i a l 

a f t e r c o m p l e t i n g a d r u g - t r e a t m e n t program; (c) the mother i s 

f a c i n g f e l o n y drug charges; and (d) DHR r e p r e s e n t a t i v e s do not 

b e l i e v e t h a t the mother i s yet a b l e t o resume c u s t o d y o f the 

c h i l d r e n . From t h a t e v i d e n c e , and i n l i g h t o f A l a . Code 1975, 

§ 12-15-102(8)a.6., which i n c l u d e s w i t h i n the d e f i n i t i o n o f a 

"dependent c h i l d " a c h i l d "[w]hose p a r e n t ... i s unable or 

u n w i l l i n g t o d i s c h a r g e h i s or her r e s p o n s i b i l i t i e s t o and f o r 
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the c h i l d " (emphasis added), the j u v e n i l e c o u r t c o u l d p r o p e r l y 

c o n c l u d e , as i t d i d , t h a t the c h i l d r e n were dependent 

n o t w i t h s t a n d i n g the mother's p r o t e s t a t i o n s of f i t n e s s . 

The s p e c i a l w r i t i n g c o n c u r r i n g i n the r e s u l t t o a f f i r m 

s uggests t h a t the Alabama Supreme C o u r t , i n d e c i d i n g Ex p a r t e 

L.E.O. , [Ms. 1090565, September 17, 2010] So. 3d ( A l a . 

2010), has r u l e d i n a manner c o n s i s t e n t w i t h the j u v e n i l e 

c o u r t ' s judgment i n t h i s case, but p o s i t s t h a t the supreme 

c o u r t has e r r e d i n so r u l i n g and t h a t t h a t c o u r t s h o u l d 

o v e r r u l e t h a t o p i n i o n . However, the p r o p o s i t i o n a c c e p t e d by 

a m a j o r i t y of the supreme c o u r t i n Ex p a r t e L.E.O. -- t h a t a 

c h i l d w i t h a f i t n o n c u s t o d i a l p a r e n t w i l l i n g t o assume c u s t o d y 

can p r o p e r l y be d e c l a r e d dependent -- i s c o n s i s t e n t w i t h b o t h 

J . J . v. J.H.W., 27 So. 3d 519 ( A l a . C i v . App. 2008), and F l o y d  

v. Alabama Department of Human Resources, 550 So. 2d 980 ( A l a . 

C i v . App. 1988), a f f ' d , 550 So. 2d 982 ( A l a . 1989), i n which 

t h i s c o u r t (and, i n F l o y d , the Alabama Supreme Court as w e l l ) 

a f f i r m e d judgments d e t e r m i n i n g c h i l d r e n t o be dependent and 

awarding p h y s i c a l c u s t o d y o f those c h i l d r e n t o t h e i r f a t h e r s . 

The mother a l s o contends t h a t t he j u v e n i l e c o u r t e r r e d i n 

i t s c u s t o d y d i s p o s i t i o n . C o n t r a r y t o the mother's i n t i m a t i o n s 
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r e g a r d i n g the p r e v a i l i n g s t a n d a r d i n m o d i f i c a t i o n - o f - c u s t o d y 

p r o c e e d i n g s i n v o l v i n g p a r e n t s , under A l a . Code 1975, § 12-15-

3 1 4 ( a ) ( 3 ) c . and ( a ) ( 4 ) , a j u v e n i l e c o u r t i s empowered, i n 

d i s p o s i n g of the c u s t o d y of a dependent c h i l d , t o " [ t ] r a n s f e r 

l e g a l c u s t o d y t o ... [a] r e l a t i v e " or t o "[m]ake any ... o r d e r 

as t he j u v e n i l e c o u r t i n i t s d i s c r e t i o n s h a l l deem t o be f o r 

the w e l f a r e and b e s t i n t e r e s t s of the c h i l d . " In t h i s case, 

t h e r e was ample e v i d e n c e adduced t o the e f f e c t t h a t (a) the 

f a t h e r had remained d r u g - f r e e f o r the p r e c e d i n g f i v e years 

b e f o r e t r i a l , (b) the f a t h e r had m a i n t a i n e d a s t e a d y j o b and 

had a c q u i r e d a s u i t a b l e home t o p r o v i d e f o r the m a t e r i a l needs 

of the c h i l d r e n , (c) the f a t h e r had v i s i t e d w i t h the c h i l d r e n 

r e g u l a r l y s i n c e the mother and the f a t h e r had d i v o r c e d f i v e 

y ears p r e v i o u s l y , and (d) the f a t h e r was w i l l i n g t o a c c e p t 

c u s t o d y of the c h i l d r e n and t o a l l o w them t o v i s i t w i t h t h e i r 

h a l f s i s t e r (who a p p a r e n t l y remains i n f o s t e r c a r e ) . A l t h o u g h 

the mother argues t h a t the f a t h e r has a " h i s t o r y " o f domestic 

v i o l e n c e and has not r e c e i v e d c o u n s e l i n g as t o t h a t i s s u e , the 

r e c o r d shows no i n d i c a t i o n t h a t t h a t v i o l e n c e was d i r e c t e d a t 

the c h i l d r e n , and the f a t h e r t e s t i f i e d t h a t t h e r e had been 

mutual a c t s o f v i o l e n c e between t h e f a t h e r and the mother 
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d u r i n g t h e i r m a r r i a g e . The j u v e n i l e c o u r t c o u l d p r o p e r l y have 

conclude d , as i t d i d , t h a t c u s t o d y of the c h i l d r e n s h o u l d be 

awarded t o "a w i l l i n g , f i t , and a b l e r e l a t i v e " such as the 

f a t h e r . A l a . Code 1975, § 12-15-314(a) (3)c. 

F i n a l l y , we note the mother's c o n t e n t i o n t h a t her 

v i s i t a t i o n r i g h t s have been i m p r o p e r l y l i m i t e d . The j u v e n i l e 

c o u r t , i n i t s judgment, s t a t e d t h a t the mother would have 

" v i s i t a t i o n s e t under such terms and c o n d i t i o n s as a v a i l a b l e 

t hrough her j u v e n i l e case i n v o l v i n g [M.C.,] her o t h e r minor 

c h i l d who i s not the c h i l d of [the f a t h e r ] , " and d i r e c t e d the 

f a t h e r " t o c ooperate w i t h the i m p l e m e n t a t i o n o f s a i d 

v i s i t a t i o n . " The c o u r t f u r t h e r n oted i t s " i n t e n t ... t o 

p r o v i d e such p r e c a u t i o n s and p r o t e c t i o n s as are n e c e s s a r y t o 

p r o v i d e f o r the s a f e t y of the [ c h i l d r e n ] but t o a l s o a l l o w the 

v i s i t a t i o n t o expand as the mother's p r o g r e s s w i t h s e r v i c e s 

c o n t i n u e s . " 

A l t h o u g h the mother contends t h a t t h a t p r o v i s i o n mandates 

t h a t the mother's v i s i t a t i o n r i g h t s w i t h the c h i l d r e n are " t o 

be d e t e r m i n e d by the [ i n d i v i d u a l i z e d - s e r v i c e - p l a n ] team," the 

r e c o r d does not c o n t a i n a copy of any of the p l e a d i n g s , 

o r d e r s , or judgments i n the " j u v e n i l e case i n v o l v i n g " M.C. by 

13 
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which we may a s s e s s whether the mother's v i s i t a t i o n i s 

i m p e r m i s s i b l y c o n s t r a i n e d by the whims of an i n d i v i d u a l i z e d -

s e r v i c e - p l a n team, the whims of the f a t h e r , or b o t h . The 

mother, as the a p p e l l a n t , has the burden of e n s u r i n g t h a t the 

r e c o r d c o n t a i n s s u f f i c i e n t e v i d e n c e t o w a r r a n t r e v e r s a l , see  

Kimbrough v. Kimbrough, 963 So. 2d 663, 665 ( A l a . C i v . App. 

2007), and we cannot p r o p e r l y p r e d i c a t e e r r o r based upon 

a l l e g e d l y improper p r o v i s i o n s o f a judgment we cannot f i n d i n 

the r e c o r d . Even were the judgment p e r t a i n i n g t o M.C. 

p r e s e n t i n the r e c o r d , and even were t h a t judgment t o p r o v i d e 

f o r v i s i t a t i o n as p e r m i t t e d by a t h i r d - p a r t y e n t i t y , such as 

an i n d i v i d u a l i z e d - s e r v i c e - p l a n team c o n s t i t u t e d under 

a d m i n i s t r a t i v e a u t h o r i t y and i n c l u d i n g the mother h e r s e l f , see 

A l a . Admin. Code (DHR), Rule 660-5-47-.04(3)(a), we would 

v e n t u r e f a r a f i e l d of our h o l d i n g s i n K.B. v. Cleburne County  

Department of Human Resources, 897 So. 2d 379 ( A l a . C i v . App. 

2004), and o t h e r cases p r o s c r i b i n g c u s t o d i a n s from e x e r c i s i n g 

a b s o l u t e v e t o powers over v i s i t a t i o n i f we were t o h o l d , as 

the mother would have us h o l d , t h a t the j u v e n i l e c o u r t d i d not 

have the d i s c r e t i o n i n t h i s case t o a l l o w g r a d u a l e x p a n s i o n o f 
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the mother's v i s i t a t i o n upon a showing o f her c o n t i n u e d 

demonstrated p r o g r e s s toward s o b r i e t y . 

Based upon the f o r e g o i n g f a c t s and a u t h o r i t i e s , the 

judgments of the j u v e n i l e c o u r t are due t o be a f f i r m e d . 

2090431 -- AFFIRMED. 

2090432 -- AFFIRMED. 

Thompson, P.J., and P i t t m a n and Thomas, J J . , concur. 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

Moore, J . , concurs i n the r e s u l t , w i t h w r i t i n g . 
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MOORE, Judge, c o n c u r r i n g i n the r e s u l t . 

T h i s a p p e a l a r i s e s from a judgment d e c l a r i n g E.B. and 

C.B., the two c h i l d r e n of G.H. ("the mother") and J.R.B. ("the 

f a t h e r " ) , dependent and awarding t h e i r c u s t o d y t o the f a t h e r . 4 

The mother argues t h a t the C l e b u r n e J u v e n i l e Court ("the 

j u v e n i l e c o u r t " ) l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n over what 

she d e s c r i b e s as a c u s t o d y d i s p u t e between the p a r e n t s and, 

t h e r e f o r e , t h a t the j u v e n i l e c o u r t e r r e d i n t r a n s f e r r i n g 

c u s t o d y of the c h i l d r e n t o the f a t h e r on the grounds of t h e i r 

dependency. 

G e n e r a l l y s p e a k i n g , j u v e n i l e c o u r t s have s u b j e c t - m a t t e r 

j u r i s d i c t i o n over a c t i o n s i n which a c h i l d i s a l l e g e d t o be 

dependent. A l a . Code 1975, § 12-15-114(a). 5 However, a 

4The j u v e n i l e c o u r t a l s o awarded the mother v i s i t a t i o n 
c o n s i s t e n t w i t h a v i s i t a t i o n o r d e r e n t e r e d r e g a r d i n g the 
mother's o t h e r c h i l d , M.C. The mother argues on a p p e a l t h a t 
the j u v e n i l e c o u r t e r r e d i n f a s h i o n i n g an award of v i s i t a t i o n 
t h a t e s s e n t i a l l y g r a n t s the f a t h e r complete c o n t r o l over her 
r i g h t t o v i s i t the c h i l d r e n . However, the mother d i d not 
i n c l u d e the v i s i t a t i o n o r d e r r e l a t i n g t o M.C. i n the r e c o r d , 
so t h i s c o u r t has no b a s i s f o r d e t e r m i n i n g the m e r i t s o f the 
mother's argument. Thus, I agree w i t h the main o p i n i o n t h a t 
we cannot r e v e r s e the judgment f o r f a i l i n g t o p r o v i d e the 
mother s p e c i f i c v i s i t a t i o n r i g h t s . 

5 S e c t i o n 12-15-114(a), A l a . Code 1975, i s a p a r t of the 
new Alabama J u v e n i l e J u s t i c e A c t ("the new A J J A " ) , § 12-15-101 
e t seq., A l a . Code 1975, t h a t became e f f e c t i v e January 1, 
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"dependency a c t i o n s h a l l not i n c l u d e a cu s t o d y d i s p u t e between 

p a r e n t s . " I d . In Ex p a r t e T.C., [Ms. 2090433, June 18, 2010] 

So. 3d ( A l a . C i v . App. 2010), t h i s c o u r t i n t e r p r e t e d 

§ 12-15-114(a) as e v i d e n c i n g a l e g i s l a t i v e i n t e n t t h a t "the 

j u v e n i l e c o u r t s o f t h i s s t a t e s h o u l d no l o n g e r be d e c i d i n g 

c u s t o d y d i s p u t e s except i n s o f a r as t h e i r r e s o l u t i o n i s 

d i r e c t l y i n c i d e n t a l t o core j u v e n i l e - c o u r t j u r i s d i c t i o n 

So. 3d a t . Dependency i s a ma t t e r of core j u v e n i l e -

c o u r t j u r i s d i c t i o n . Thus, a j u v e n i l e c o u r t r e t a i n s s u b j e c t -

m a t t e r j u r i s d i c t i o n t o r e s o l v e a dependency p e t i t i o n f i l e d by 

a t h i r d p a r t y , such as the Department of Human Resources, even 

i f b o t h p a r e n t s c o n t e s t the cu s t o d y o f the c h i l d i n the same 

p r o c e e d i n g . See, e.g., B.R.G. v. G.L.M., [Ms. 2090448, Aug. 

27, 2010] So. 3d ( A l a . C i v . App. 2010). Based on the 

f o r e g o i n g , I agree t h a t the j u v e n i l e c o u r t had s u b j e c t - m a t t e r 

j u r i s d i c t i o n over t h i s dependency a c t i o n . 

Once the dependency j u r i s d i c t i o n o f the j u v e n i l e c o u r t i s 

p r o p e r l y i n v o k e d , the j u v e n i l e c o u r t must h o l d an e v i d e n t i a r y 

2 00 9; the new AJJA r e p e a l e d or amended and renumbered the 
p r o v i s i o n s i n the former Alabama J u v e n i l e J u s t i c e A c t , § 12¬
15-1 e t seq., A l a . Code 1975. Because the p e t i t i o n s were 
f i l e d a f t e r January 1, 2009, t h i s case i s governed by the new 
AJJA. 
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h e a r i n g t o determine whether c l e a r and c o n v i n c i n g e v i d e n c e 

proves the dependency of the c h i l d . K.C.G. v. S.J.R., [Ms. 

2080973, March 26, 2010] So. 3d , ( A l a . C i v . App. 

2010). In dependency cases, a j u v e n i l e c o u r t has j u r i s d i c t i o n 

t o t r a n s f e r c u s t o d y o f a c h i l d i f , and o n l y i f , the c h i l d i s 

det e r m i n e d t o be dependent a t the time of the d i s p o s i t i o n . 

See V.W. v. G.W., 990 So. 2d 414, 417 ( A l a . C i v . App. 2008) 

( " ' [ I ] n o r d e r t o make a d i s p o s i t i o n o f a c h i l d i n the c o n t e x t 

o f a dependency p r o c e e d i n g , the c h i l d must i n f a c t be 

dependent a t the time of t h a t d i s p o s i t i o n . ' " ( q u o t i n g K.B. v.  

Cleburne County Dep't of Human Res., 897 So. 2d 379, 389 ( A l a . 

C i v . App. 2004) (Murdock, J . , c o n c u r r i n g i n the r e s u l t ) ) ) . I f 

the j u v e n i l e c o u r t d etermines t h a t c l e a r and c o n v i n c i n g 

e v i d e n c e does not sup p o r t the a l l e g a t i o n s o f dependency, the 

j u v e n i l e c o u r t must d i s m i s s the p e t i t i o n , A l a . Code 1975, § 

12-15-311(b), and i t cannot e n t e r any o r d e r a f f e c t i n g the 

cu s t o d y of the c h i l d . See Ex p a r t e K.S.G., 645 So. 2d 297, 

300 ( A l a . C i v . App. 1992). But, i f the c h i l d i s found 

dependent based on c l e a r and c o n v i n c i n g e v i d e n c e , the j u v e n i l e 

c o u r t may make any o r d e r a f f e c t i n g the cust o d y of the c h i l d 
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t h a t the j u v e n i l e c o u r t determines s e r v e s the w e l f a r e and b e s t 

i n t e r e s t s o f the c h i l d . A l a . Code 1975, § 12-1 5 - 3 1 4 ( a ) ( 4 ) . 

The mother argues t h a t the c h i l d r e n were not dependent a t 

the time the judgments awarding the f a t h e r c u s t o d y of the 

c h i l d r e n were e n t e r e d because, she says, she had a d e q u a t e l y 

overcome her substance-abuse and d o m e s t i c - v i o l e n c e problems so 

as t o be a b l e t o s a f e l y p a r e n t t he c h i l d r e n . The ev i d e n c e a t 

t r i a l i n d i c a t e d t h a t t he mother's husband had been i m p r i s o n e d 

s i n c e September 2009 and t h a t , i n the words o f the mother, he 

"would not be g e t t i n g o u t . " The Cleburne County Department of 

Human Resources ("DHR"), the e n t i t y t h a t f i l e d the dependency 

p e t i t i o n s i n t h i s case, p r e s e n t e d no e v i d e n c e i n d i c a t i n g t h a t 

the mother had engaged i n any domestic v i o l e n c e s i n c e her 

husband's imprisonment, and DHR d i d not r a i s e any concern t h a t 

the mother would resume engaging i n domestic v i o l e n c e i n the 

absence of her husband. DHR f o c u s e d i t s e v i d e n c e almost 

e n t i r e l y on the mother's i n c o m p l e t e r e c o v e r y from her 

substance-abuse problem. In i t s o r a l pronouncements f o l l o w i n g 

the t r i a l , the j u v e n i l e c o u r t s t a t e d i t s b e l i e f t h a t , a l t h o u g h 

the mother had made much p r o g r e s s toward c o n q u e r i n g her 

substance-abuse problem, she was s t i l l t oo e a r l y i n the 
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r e c o v e r y p r o c e s s t o s a f e l y assume c u s t o d y of the c h i l d r e n . 

That b e l i e f r e s t e d on e v i d e n c e i n d i c a t i n g t h a t the mother, who 

was 32 years o l d a t the time of t r i a l , had abused i l l e g a l 

drugs s i n c e she was 19 or 20; t h a t she had l o s t c u s t o d y of her 

c h i l d r e n once b e f o r e , years e a r l i e r , due t o t h a t same problem, 

which she b r i e f l y overcame; t h a t the mother had r e l a p s e d i n 

June 2008 and had r e g u l a r l y used methamphetamine thr o u g h 

August 2009; t h a t the mother had abused a l c o h o l f o l l o w i n g the 

c h i l d r e n ' s b e i n g removed from her c u s t o d y ; t h a t the mother had 

c o m p l e t e l y a b s t a i n e d from substance abuse f o r o n l y about 2 

months b e f o r e t r i a l , p a r t o f which o c c u r r e d d u r i n g her 

p a r t i c i p a t i o n i n a 30-day i n p a t i e n t d r u g - r e h a b i l i t a t i o n 

program; and t h a t , a c c o r d i n g t o the mother's substance-abuse 

c o u n s e l o r , the mother's r e c o v e r y was not yet a s s u r e d and she 

would r e q u i r e m o n i t o r i n g by DHR i f she r e g a i n e d c u s t o d y of the 

c h i l d r e n . I b e l i e v e t h a t e v i d e n c e a l o n e was s u f f i c i e n t f o r 

the j u v e n i l e c o u r t t o be c l e a r l y c o n v i n c e d t h a t the mother was 

not yet i n a p o s i t i o n t o i n d e p e n d e n t l y and s a f e l y p a r e n t the 

c h i l d r e n . See Ex p a r t e M c I n i s h , [Ms. 1060600, Sept. 5, 2008] 

So. 3d , ( A l a . 2008) ( h o l d i n g t h a t a p p e l l a t e c o u r t s 

must r e v i e w f a c t u a l f i n d i n g s t h a t are r e q u i r e d t o be proven by 
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c l e a r and c o n v i n c i n g e v i d e n c e t o determine whether t h e r e 

e x i s t s e v i d e n c e i n the r e c o r d from which the lower c o u r t , 

based on i t s own w e i g h i n g of the e v i d e n c e , c o u l d have 

c o n c l u d e d t h a t the f a c t sought t o be p r o v ed was c l e a r l y and 

c o n v i n c i n g l y e s t a b l i s h e d ) . 

The e v i d e n c e r e v e a l e d t h a t the f a t h e r had s u c c e s s f u l l y 

overcome h i s own substance-abuse problems i n 2004 and t h a t he 

had remained committed t o h i s s o b r i e t y s i n c e t h a t t i m e . The 

f a t h e r had s i n c e s t a b i l i z e d ; he works as a foreman on a 

d r i l l i n g crew, he l i v e s i n a four-bedroom, two-bathroom house, 

he has r e m a r r i e d and i s h a v i n g h i s second c h i l d w i t h h i s new 

w i f e , he c a r e s on weekends f o r h i s new w i f e ' s two c h i l d r e n 

from a former m a r r i a g e , he f a i r l y r e g u l a r l y v i s i t s w i t h the 

c h i l d r e n , and he r o u t i n e l y pays c h i l d s u p p o r t f o r the 

c h i l d r e n . That e v i d e n c e s u p p o r t s the j u v e n i l e c o u r t ' s 

i m p l i c i t f i n d i n g t h a t the f a t h e r was f i t and q u a l i f i e d t o 

r e c e i v e and c a r e f o r the c h i l d r e n and t h a t t h e i r b e s t 

i n t e r e s t s would be s e r v e d by p l a c i n g them i n h i s custody. See 

A l a . Code 1975, § 1 2 - 1 5 - 3 1 4 ( a ) ( 3 ) c . ( a u t h o r i z i n g j u v e n i l e 

c o u r t t o p l a c e c u s t o d y of dependent c h i l d w i t h r e l a t i v e who 
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" i s found by the j u v e n i l e c o u r t t o be q u a l i f i e d t o r e c e i v e and 

care f o r the c h i l d " ) . 

However, the mother argues t h a t t h a t same e v i d e n c e proves 

t h a t the c h i l d r e n were not dependent. The mother a s s e r t s t h a t 

a c h i l d cannot be dependent i f the c h i l d has a p a r e n t t h a t i s 

f i t and w i l l i n g t o assume custody. The mother contends t h a t , 

because the j u v e n i l e c o u r t found t h a t the f a t h e r was a f i t and 

w i l l i n g p a r e n t , i t c o u l d not f i n d the c h i l d r e n dependent and, 

th u s , t h a t i t d i d not have any j u r i s d i c t i o n t o modify the 

p r i o r d i v o r c e judgment awarding her custo d y . 

S e c t i o n 12-15-102(8), A l a . Code 1975, d e f i n e s a 

"dependent c h i l d " as: 

"a. A c h i l d who has been a d j u d i c a t e d dependent by a 
j u v e n i l e c o u r t and i s i n need of care or s u p e r v i s i o n 
and meets any o f the f o l l o w i n g c i r c u m s t a n c e s : 

"1. Whose p a r e n t , l e g a l g u a r d i a n , l e g a l 
c u s t o d i a n , or o t h e r c u s t o d i a n s u b j e c t s the c h i l d or 
any o t h e r c h i l d i n the hou s e h o l d t o abuse, as 
d e f i n e d i n s u b d i v i s i o n (2) of S e c t i o n 12-15-301[, 
A l a . Code 1975,] or n e g l e c t as d e f i n e d i n 
s u b d i v i s i o n (4) o f S e c t i o n 12-15-301, or a l l o w s the 
c h i l d t o be so s u b j e c t e d . 

"2. Who i s w i t h o u t a p a r e n t , l e g a l g u a r d i a n , or 
l e g a l c u s t o d i a n w i l l i n g and a b l e t o p r o v i d e f o r the 
c a r e , s u p p o r t , or e d u c a t i o n o f the c h i l d . 

"3. Whose p a r e n t , l e g a l g u a r d i a n , l e g a l 
c u s t o d i a n , or o t h e r c u s t o d i a n n e g l e c t s or r e f u s e s , 
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when a b l e t o do so or when the s e r v i c e i s o f f e r e d 
w i t h o u t charge, t o p r o v i d e or a l l o w m e d i c a l , 
s u r g i c a l , or o t h e r c a r e n e c e s s a r y f o r the h e a l t h or 
w e l l - b e i n g of the c h i l d . 

"4. Whose p a r e n t , l e g a l g u a r d i a n , l e g a l 
c u s t o d i a n , or o t h e r c u s t o d i a n f a i l s , r e f u s e s , or 
n e g l e c t s t o send the c h i l d t o s c h o o l i n accordance 
w i t h the terms o f the compulsory s c h o o l attendance 
laws of t h i s s t a t e . 

"5. Whose p a r e n t , l e g a l g u a r d i a n , l e g a l 
c u s t o d i a n , or o t h e r c u s t o d i a n has abandoned the 
c h i l d , as d e f i n e d i n s u b d i v i s i o n (1) o f S e c t i o n 12¬
15-301. 

"6. Whose 
c u s t o d i a n , or othe 

p a r e n t , l e g a l g u a r d i a n , l e g a l 
r c u s t o d i a n i s unable or u n w i l l i n g 

t o d i s c h a r g e h i s or her r e s p o n s i b i l i t i e s t o and f o r 
the c h i l d . 

"7. Who has been p l a c e d f o r care or a d o p t i o n i n 
v i o l a t i o n o f the law. 

"8. Who, f o r any o t h e r cause, i s i n need of the 
care and p r o t e c t i o n o f the s t a t e . " 

The mother e s s e n t i a l l y argues t h a t a c h i l d who has a t l e a s t 

one f i t p a r e n t w i l l i n g t o assume c u s t o d y of the c h i l d cannot 

be " i n need o f care or s u p e r v i s i o n , " one o f the e s s e n t i a l 

elements o f dependency under § 12-1 5 - 1 0 2 ( 8 ) ( a ) . 

The phrase " i n need o f care or s u p e r v i s i o n " f i r s t 

appeared i n a dependency s t a t u t e i n 1975 when the l e g i s l a t u r e 

adopted the o r i g i n a l Alabama J u v e n i l e J u s t i c e A c t ("the o l d 
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A J J A " ) , A l a . Code 1975, § 12-15-1 e t seq.; the f o l l o w i n g 

d e f i n i t i o n of "dependent c h i l d " appeared i n the o l d AJJA: 

"A c h i l d : 

"a. 
or 

"a. Who, f o r any reason i s d e s t i t u t e , homeless, 
dependent on the p u b l i c f o r s u p p o r t ; or 

"b. Who i s w i t h o u t a p a r e n t or g u a r d i a n a b l e t o 
p r o v i d e f o r the c h i l d ' s s u p p o r t , t r a i n i n g , or 
e d u c a t i o n ; or 

"c. Whose cu s t o d y i s the s u b j e c t of c o n t r o v e r s y ; 
or 

"d. Whose home, by reason of n e g l e c t , c r u e l t y , 
or d e p r a v i t y on the p a r t of the p a r e n t , p a r e n t s , 
g u a r d i a n , or o t h e r person i n whose care t he c h i l d 
may be, i s an u n f i t and improper p l a c e f o r the 
c h i l d ; or 

"e. Whose p a r e n t , p a r e n t s , g u a r d i a n , or o t h e r 
c u s t o d i a n n e g l e c t s or r e f u s e s , when a b l e t o do so or 
when such s e r v i c e i s o f f e r e d w i t h o u t charge, t o 
p r o v i d e or a l l o w m e d i c a l , s u r g i c a l , or o t h e r c a r e 
n e c e s s a r y f o r the c h i l d ' s h e a l t h or w e l l - b e i n g ; or 

" f . Who i s i n a c o n d i t i o n or s u r r o u n d i n g s o 
under improper or i n s u f f i c i e n t g u a r d i a n s h i p 
c o n t r o l as t o endanger the mo r a l s , h e a l t h , 
g e n e r a l w e l f a r e o f the c h i l d ; or 

"g. Who has no pr o p e r p a r e n t a l c a r e 
g u a r d i a n s h i p ; or 

or 

"h. Whose p a r e n t , p a r e n t s , g u a r d i a n , or 
c u s t o d i a n f a i l s , r e f u s e s , or n e g l e c t s t o send the 
c h i l d t o s c h o o l i n accordance w i t h the terms o f the 
compulsory s c h o o l attendance laws o f t h i s s t a t e ; or 
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" i . Who has been abandoned by the c h i l d ' s 
p a r e n t s , g u a r d i a n , or o t h e r c u s t o d i a n ; or 

" j . Who i s p h y s i c a l l y , m e n t a l l y , or e m o t i o n a l l y 
abused by the c h i l d ' s p a r e n t s , g u a r d i a n , or o t h e r 
c u s t o d i a n or who i s w i t h o u t p r o p e r p a r e n t a l c a r e and 
c o n t r o l n e c e s s a r y f o r the c h i l d ' s w e l l - b e i n g because 
of the f a u l t s or h a b i t s o f the c h i l d ' s p a r e n t s , 
g u a r d i a n , or o t h e r c u s t o d i a n or t h e i r n e g l e c t or 
r e f u s a l , when a b l e t o do so, t o p r o v i d e them; or 

"k. Whose p a r e n t s , g u a r d i a n , or o t h e r c u s t o d i a n 
are unable t o d i s c h a r g e t h e i r r e s p o n s i b i l i t i e s t o 
and f o r the c h i l d ; or 

" l . Who has been p l a c e d f o r care or a d o p t i o n i n 
v i o l a t i o n o f the law; or 

"m. Who f o r any o t h e r cause i s i n need of the 
c a r e and p r o t e c t i o n o f the s t a t e ; and 

"n. In any of the f o r e g o i n g , i s i n need of c a r e 
or s u p e r v i s i o n . " 

A l a . Code 1975, former § 12-15-1(10) (now c o d i f i e d a t § 12-15-

102(8) ( a ) ) . The phrase " i n need of c a r e or s u p e r v i s i o n " 

remained i n the o l d AJJA u n t i l i t was amended and renumbered 

as o f January 1, 2009; i t i s now found i n § 1 2 - 1 5 - 1 0 2 ( 8 ) ( a ) , 

a p a r t of the new Alabama J u v e n i l e J u s t i c e A c t ("the new 

A J J A " ) , A l a . Code 1975, § 12-15-101 e t seq. See supra note 5. 

T h i s c o u r t has o n l y r e c e n t l y r e c o g n i z e d t h a t the phrase 

" i n need of c a r e or s u p e r v i s i o n " c o n s t i t u t e s one of two prongs 

n e c e s s a r y f o r a f i n d i n g of dependency. See J.W. v. N.K.M., 
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999 So. 2d 526, 532 ( A l a . C i v . App. 2008) ("Subsections a. 

through m. of [former] § 12-15-1(10)[, A l a . Code 1975,] are 

a l l a l t e r n a t i v e bases f o r a dependency f i n d i n g . In a d d i t i o n 

t o one or more of those a l t e r n a t i v e s , i n o r d e r f o r a c h i l d t o 

be determined t o be dependent, s u b s e c t i o n n. must a l s o be met. 

S u b s e c t i o n n. o f [former] § 12-15-1(10) s p e c i f i e s t h a t , i n 

a d d i t i o n t o the a l t e r n a t e bases f o r a dependency f i n d i n g , a 

c h i l d i s dependent i f he or she ' i s i n need of care or 

s u p e r v i s i o n . ' " ) . Other than t h a t r e c o g n i t i o n , n e i t h e r t h i s 

c o u r t nor our supreme c o u r t had ever c o n s t r u e d the phrase " i n 

need of c a r e or s u p e r v i s i o n " u n t i l t he supreme c o u r t i s s u e d 

i t s o p i n i o n i n Ex p a r t e L.E.O., [Ms. 1090565, Sept. 17, 2010] 

So. 3d ( A l a . 2010). In Ex p a r t e L.E.O., the supreme 

c o u r t h e l d t h a t 

" [ i ] t i s a r e a s o n a b l e i n t e r p r e t a t i o n o f [former] § 
12-15-1(10)[, A l a . Code 1975,] t o r e q u i r e t h a t , i n 
d e t e r m i n i n g whether a c h i l d i s ' i n need of c a r e or 
s u p e r v i s i o n , ' the j u v e n i l e c o u r t must c o n s i d e r 
whether the c h i l d i s r e c e i v i n g adequate c a r e and 
s u p e r v i s i o n from those persons l e g a l l y o b l i g a t e d t o  
ca r e f o r and/or t o s u p e r v i s e the c h i l d . The c h i l d i s 
e n t i t l e d t o the c a r e or s u p e r v i s i o n from those 
persons w i t h the a u t h o r i t y t o t a k e a p p r o p r i a t e 
a c t i o n s on b e h a l f o f the c h i l d , such as, f o r 
example, t o e n r o l l the c h i l d i n s c h o o l , t o a u t h o r i z e 
m e d i c a l c a r e f o r the c h i l d , and t o o b t a i n i n s u r a n c e 
f o r the b e n e f i t o f the c h i l d . T h i s i n t e r p r e t a t i o n 
comports w i t h the purposes o f the [new] Alabama 
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J u v e n i l e J u s t i c e A c t , ... § 12-15-101 e t seq., A l a . 
Code 1975, among which are t o p r o v i d e c h i l d r e n w i t h 
permanency and t o f o s t e r f a m i l y p r e s e r v a t i o n . " 

So. 3d a t . 

Based on the above-quoted e x c e r p t from L.E.O., t h e r e are 

two p o s s i b l e ways i n which the c h i l d r e n i n t h i s case c o u l d be 

c o n s i d e r e d dependent. F i r s t , i f b o t h p a r e n t s had l e g a l 

c u s t o d y of the c h i l d r e n , 6 the j u v e n i l e c o u r t c o u l d have 

determined t h a t n e i t h e r l e g a l c u s t o d i a n was a c t u a l l y p r o v i d i n g 

the r e q u i r e d c a r e , see A l a . Code 1975, § 12-15-102(16) 

( p r o v i d i n g t h a t a l e g a l c u s t o d i a n has the p e r s o n a l d u t i e s t o 

p r o t e c t , t r a i n , and d i s c i p l i n e the c h i l d and t o p r o v i d e the 

c h i l d w i t h food, s h e l t e r , c l o t h i n g , e d u c a t i o n , and m e d i c a l 

c a r e ) , the mother because of her ongoing substance-abuse 

problem and the f a t h e r because o f h i s p h y s i c a l s e p a r a t i o n from 

the c h i l d r e n . Second, i f the mother was the s o l e l e g a l 

c u s t o d i a n , see A l a . Code 1975, § 30-3-151(4) ( p r o v i d i n g t h a t 

a s o l e l e g a l c u s t o d i a n has " s o l e r i g h t s and r e s p o n s i b i l i t i e s 

t o make major d e c i s i o n s c o n c e r n i n g the c h i l d , i n c l u d i n g , but 

not l i m i t e d t o , the e d u c a t i o n o f the c h i l d , h e a l t h c a r e , and 

6The r e c o r d i s u n c l e a r as t o the ex a c t n a t u r e o f the 
cus t o d y the d i v o r c e judgment awarded the mother. 
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r e l i g i o u s t r a i n i n g " ) , the j u v e n i l e c o u r t c o u l d have d e t e r m i n e d 

t h a t the mother was not c a p a b l e of d i s c h a r g i n g those 

r e s p o n s i b i l i t i e s . In e i t h e r case, the c h i l d r e n would be 

c o n s i d e r e d dependent d e s p i t e the f a c t t h a t the f a t h e r , t h e i r 

n o n c u s t o d i a l p a r e n t , was w i l l i n g and a b l e t o p r o p e r l y c a r e f o r 

and s u p e r v i s e them. 7 

In J . J . v. J.H.W., 27 So. 3d 519 ( A l a . C i v . App. 2008), 

and F l o y d v. Alabama Department of Human Resources, 550 So. 2d 

980 ( A l a . C i v . App. 1988), a f f ' d , 550 So. 2d 982 ( A l a . 1989), 

t h i s c o u r t a f f i r m e d judgments f i n d i n g c h i l d r e n dependent and 

awarding t h e i r c u s t o d y t o a n o n c u s t o d i a l p a r e n t . However, i n 

J . J . , the c u s t o d i a l p a r e n t conceded the dependency of the 

c h i l d r e n and t h i s c o u r t e x p r e s s l y n oted t h a t the dependency of 

7Many n o n c u s t o d i a l p a r e n t s do not have l e g a l c u s t o d y o f 
t h e i r c h i l d r e n . L e g a l c u s t o d y c a r r i e s w i t h i t a p e r s o n a l 
o b l i g a t i o n t o p r o t e c t , t r a i n , and d i s c i p l i n e a c h i l d and t o 
p r o v i d e the c h i l d w i t h food, s h e l t e r , c l o t h i n g , e d u c a t i o n , and 
m e d i c a l c a r e . A l a . Code 1975, § 12-15-102(16). Under the 
i n t e r p r e t a t i o n advanced i n Ex p a r t e L.E.O., So. 3d , a 
j u v e n i l e c o u r t can d e c l a r e a c h i l d dependent even when t h a t 
c h i l d has a f i t and w i l l i n g n o n c u s t o d i a l p a r e n t s i m p l y because 
t h a t p a r e n t does not have l e g a l c u s t o d y and i s not p r e s e n t l y 
p r o v i d i n g food, s h e l t e r , c l o t h i n g , e d u c a t i o n , and m e d i c a l c a r e 
f o r the c h i l d . Once a c h i l d i s d e t e r m i n e d t o be dependent, 
the j u v e n i l e c o u r t has no i m p e r a t i v e d u t y t o award c u s t o d y of 
the c h i l d t o the n o n c u s t o d i a l p a r e n t ; r a t h e r , i t must o n l y 
g i v e t h a t p a r e n t " p r e f e r e n c e " over p o t e n t i a l n o n r e l a t i v e 
c u s t o d i a n s . See A l a . Code 1975, § 1 2 - 1 5 - 3 1 4 ( a ) ( 3 ) c . 

28 



2090431 and 2090432 

the c h i l d r e n was not an i s s u e b e f o r e t h i s c o u r t . 27 So. 3d a t 

522 n.1. In F l o y d , the mother r a i s e d t h r e e i s s u e s r e g a r d i n g 

the c o r r e c t n e s s of a judgment f i n d i n g her c h i l d r e n dependent, 

awarding t h e i r c u s t o d y t o the c h i l d r e n ' s f a t h e r , and awarding 

her s p e c i f i e d v i s i t a t i o n r i g h t s . 550 So. 2d a t 980. None of 

those i s s u e s concerned whether the c h i l d r e n c o u l d be found 

dependent when t h e i r n o n c u s t o d i a l p a r e n t was f i t and w i l l i n g 

t o assume t h e i r c u s t o d y . Hence, n e i t h e r t h i s c o u r t , nor the 

supreme c o u r t on c e r t i o r a r i r e v i e w , Ex p a r t e F l o y d , 550 So. 2d 

a t 983-84, add r e s s e d t h a t i s s u e . I have not found any o t h e r 

case i n which t h i s c o u r t or our supreme c o u r t has e x p r e s s l y 

h e l d t h a t a c h i l d may be found dependent when the c h i l d has a 

f i t and w i l l i n g n o n c u s t o d i a l p a r e n t ready t o assume h i s or her 

custod y . 

Ex p a r t e L.E.O. does not d i r e c t l y address t h a t i s s u e 

e i t h e r . In L.E.O., the supreme c o u r t c o n c l u d e d t h a t n e i t h e r 

p a r e n t was f i t and w i l l i n g t o assume c u s t o d y of the c h i l d a t 

i s s u e , so the c o u r t d i d not have b e f o r e i t a n o n c u s t o d i a l 

p a r e n t deemed q u a l i f i e d t o r e c e i v e and care f o r the c h i l d . 

N e v e r t h e l e s s , the h o l d i n g i n L.E.O. d e f i n i n g the term " i n need 

of ca r e or s u p e r v i s i o n " i s worded b r o a d l y t o encompass any 
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s i t u a t i o n i n which a c h i l d i s not r e c e i v i n g c a r e from the 

persons l e g a l l y o b l i g a t e d t o p r o v i d e i t . Hence, as 

i l l u s t r a t e d above, the h o l d i n g i n L.E.O. a p p a r e n t l y extends t o 

s i t u a t i o n s l i k e the one p r e s e n t i n t h i s case i n which a 

c h i l d ' s c u s t o d i a l p a r e n t has become unable or u n w i l l i n g t o 

d i s c h a r g e h i s or her p a r e n t a l r e s p o n s i b i l i t i e s t o and f o r the 

c h i l d and the c h i l d i s not c u r r e n t l y under the c a r e o f a 

n o n c u s t o d i a l p a r e n t , a l t h o u g h t h a t n o n c u s t o d i a l p a r e n t i s f i t , 

w i l l i n g , ready, and a b l e t o assume the c a r e o f the c h i l d . 

As n oted by the d i s s e n t i n L.E.O., the c o n s t r u c t i o n of 

the phrase " i n need of c a r e or s u p e r v i s i o n " a p p l i e d by the 

m a j o r i t y i n L.E.O. r a i s e s s e r i o u s c o n s t i t u t i o n a l and s t a t u t o r y 

q u e s t i o n s . So. 3d a t (Murdock, J . , d i s s e n t i n g ) . In 

a d d i t i o n t o the problems i d e n t i f i e d by the d i s s e n t i n L.E.O., 

the d e f i n i t i o n used by the supreme c o u r t now, f o r the f i r s t 

time i n the h i s t o r y of t h i s S t a t e , a l l o w s a j u v e n i l e c o u r t t o 

f i n d a c h i l d , who has a f i t and w i l l i n g p a r e n t ready t o assume 

the c u s t o d y of the c h i l d , dependent. The power t o d e c l a r e a 

c h i l d dependent, once e x e r c i s e d by the j u v e n i l e c o u r t , c a r r i e s 

w i t h i t the a u t h o r i t y t o d i s p o s e o f the c u s t o d y of the c h i l d 

i n any manner the j u v e n i l e c o u r t deems i n the b e s t i n t e r e s t s 
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of the c h i l d , see A l a . Code 1975, § 12 - 1 5 - 3 1 4 ( a ) ( 3 ) c . , t o 

mon i t o r the care of the c h i l d t o a s s u r e t he ca r e the c h i l d i s 

r e c e i v i n g meets the j u v e n i l e c o u r t ' s s t a n d a r d s , see Ex p a r t e  

Montgomery County Dep't of Human Res., 10 So. 3d 31, 37-38 

( A l a . C i v . App. 2008), and t o keep the cu s t o d y of the c h i l d 

w i t h i n i t s j u r i s d i c t i o n u n t i l the c h i l d a t t a i n s 21 years o f 

age. See § 12-15-117, A l a . Code 1975. E s s e n t i a l l y , a c h i l d 

who i s d e c l a r e d dependent becomes a ward of the S t a t e , s u b j e c t 

t o i t s s u p e r v i s i o n and c o n t r o l through the j u v e n i l e c o u r t . 

See York v. W i l l i n g h a m , 18 A l a . App. 59, 60, 88 So. 218, 218¬

19 (1920). S u r e l y , the l e g i s l a t u r e d i d not i n t e n d f o r the 

S t a t e t o assume and w i e l d such awesome power over a c h i l d w i t h 

a f i t and w i l l i n g p a r e n t , a c h i l d who does not need the 

S t a t e ' s c a r e , p r o t e c t i o n , or s u p e r v i s i o n . Even i f the 

l e g i s l a t u r e d i d i n t e n d t h a t r e s u l t , as a ma t t e r o f 

c o n s t i t u t i o n a l law I b e l i e v e t h a t i n t e n t c o u l d not be c a r r i e d 

out w i t h o u t v i o l a t i n g the due-process r i g h t s o f the p a r e n t s 

and the c h i l d . For those r e a s o n s , I i m p l o r e the supreme c o u r t 

t o r e c o n s i d e r i t s d e c i s i o n i n Ex p a r t e L.E.O. 

U n t i l t h a t d e c i s i o n i s r e c a l l e d or o v e r r u l e d , however, I 

am co m p e l l e d t o f o l l o w the d e c i s i o n i n L.E.O. See § 12-3-16, 
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A l a . Code 1975 ("The d e c i s i o n s of the Supreme Court s h a l l 

govern the h o l d i n g s and d e c i s i o n s of the c o u r t s of appeals.") . 

Thus, i n t h i s case, I have no c h o i c e o t h e r than t o agree w i t h 

the m a j o r i t y t h a t the judgment of the j u v e n i l e c o u r t i s due t o 

be a f f i r m e d . 8 

8Absent the h o l d i n g i n Ex p a r t e L.E.O., i n o r d e r t o u p h o l d 
the v a l i d i t y of the j u v e n i l e c o u r t ' s judgment, see C o c k r e l l v.  
C o c k r e l l , 40 So. 3d 712, 715 ( A l a . C i v . App. 2009), I would 
have c o n s t r u e d the judgment as a p r o p e r e x e r c i s e o f the 
j u v e n i l e c o u r t ' s emergency j u r i s d i c t i o n t o t r a n s f e r c u s t o d y o f 
a c h i l d . See § 12-15-138, A l a . Code 1975. The e v i d e n c e 
r e v e a l e d t h a t , due t o the mother's substance-abuse problems, 
the s a f e t y of the c h i l d r e n would have been i m p e r i l e d by 
a l l o w i n g the mother t o e x e r c i s e c u s t o d y . A t the c l o s e o f the 
t r i a l , and i n the v i s i t a t i o n terms of i t s judgment, the 
j u v e n i l e c o u r t c l e a r l y e x p r e s s e d i t s i n t e n t t o award c u s t o d y 
o f the c h i l d r e n t o the f a t h e r f o r p r o t e c t i v e purposes w h i l e 
the mother p r o g r e s s e d i n her r e c o v e r y . In such c i r c u m s t a n c e s , 
the j u v e n i l e c o u r t had the emergency power t o p l a c e the 
c h i l d r e n i n the c u s t o d y o f the f a t h e r f o r t h e i r p r o t e c t i o n 
u n t i l the f a t h e r c o u l d o b t a i n a c u s t o d y judgment from a 
c i r c u i t c o u r t . See L i b e r t y N a t ' l L i f e I n s . Co. v. U n i v e r s i t y  
of Alabama H e a l t h S e r v s . Found., P.C., 881 So. 2d 1013, 1020 
( A l a . 2003) ( s u b j e c t t o due-process c o n s t r a i n t s , a p p e l l a t e 
c o u r t s " w i l l a f f i r m the t r i a l c o u r t on any v a l i d l e g a l ground 
p r e s e n t e d by the r e c o r d , r e g a r d l e s s of whether t h a t ground was 
c o n s i d e r e d , or even i f i t was r e j e c t e d , by the t r i a l c o u r t " ) . 
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