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MOORE, Judge. 

W.G. Yates & Sons, I n c . ("Yates"), appeals from the 

M o b i l e C i r c u i t C o u r t ' s judgment e n t e r e d on a j u r y v e r d i c t i n 

f a v o r of Henry B u r k h a r d t on h i s p r e m i s e s - l i a b i l i t y c l a i m 

a g a i n s t Y a t e s . We r e v e r s e . 



2090407 

P r o c e d u r a l H i s t o r y 

On or about August 9, 2006, B u r k h a r d t f i l e d a c o m p l a i n t 

a l l e g i n g s e v e r a l c l a i m s a g a i n s t Y a t e s , the g e n e r a l c o n t r a c t o r 

i n charge of the c o n s t r u c t i o n of the " C a r i b e I I I " condominium, 

and B u r k h a r d t ' s employer, Yarco, a s u b c o n t r a c t o r f o r Y a t e s . 1 

On J u l y 20, 2007, B u r k h a r d t f i l e d h i s f i r s t amendment t o the 

c o m p l a i n t , a l l e g i n g t h a t , as a r e s u l t of Y a t e s ' s n e g l i g e n c e 

and wantonness, he had been i n j u r e d on a buck h o i s t 2 on the 

premises of C a r i b e I I I and had s u f f e r e d damages. Yates 

answered the f i r s t amended c o m p l a i n t on or about August 15, 

2007. 

A f t e r s e v e r a l p r o c e e d i n g s not r e l e v a n t t o t h i s a p p e a l , 

the t r i a l c o u r t h e l d a t r i a l on August 10, 11, 12, and 13, 

2009. At the c o n c l u s i o n of the e v i d e n c e , 3 Yates moved f o r a 

judgment as a m a t t e r of law on a l l c l a i m s . The t r i a l c o u r t 

g r a n t e d t h a t motion w i t h r e g a r d t o the wantonness c l a i m s , but 

1 N e i t h e r the c l a i m s a l l e g e d a g a i n s t Yarco nor the c l a i m s 
a l l e g e d a g a i n s t Yates i n the i n i t i a l c o m p l a i n t are a t i s s u e i n 
t h i s a p p e a l . 

2A buck h o i s t was d e s c r i b e d by B u r k h a r d t ' s e x p e r t w i t n e s s 
as b e i n g a " c o n s t r u c t i o n s i t e p e r s o n n e l and m a t e r i a l h o i s t [ ] 
f o r v e r t i c a l t r a n s p o r t a t i o n . " 

3 Y a t e s d i d not p r e s e n t any e v i d e n c e a f t e r B u r k h a r d t r e s t e d 
h i s case. 
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i t d e n i e d the motion w i t h r e g a r d t o the c l a i m s a s s e r t e d 

a g a i n s t Yates based on n e g l i g e n c e . The t r i a l c o u r t 

s p e c i f i c a l l y i n s t r u c t e d the j u r y on two s e p a r a t e t h e o r i e s of 

n e g l i g e n c e a g a i n s t Y a t e s : (1) a t h e o r y of premises l i a b i l i t y 

and (2) a t h e o r y t h a t Yates had n e g l i g e n t l y m a i n t a i n e d , 

i n s p e c t e d , o p e r a t e d , and/or t e s t e d the buck h o i s t . The j u r y 

r e t u r n e d a v e r d i c t i n f a v o r of B u r k h a r d t and a g a i n s t Yates 

o n l y on the c l a i m based on the t h e o r y of premises l i a b i l i t y . 

On August 13, 2009, the t r i a l c o u r t e n t e r e d a judgment on the 

j u r y ' s v e r d i c t . On September 9, 2009, Yates f i l e d a motion t o 

a l t e r , amend, or v a c a t e the judgment r e q u e s t i n g t h a t the t r i a l 

c o u r t e n t e r a judgment " n o t w i t h s t a n d i n g the j u r y [ ' s ] 

v e r d i c t " ; 4 t h a t motion was d e n i e d on September 26, 2009. 

Yates f i l e d i t s n o t i c e of ap p e a l t h a t same day. 

Stan d a r d of Review 

"When r e v i e w i n g a r u l i n g on a motion f o r a JML 
[judgment as a ma t t e r of l a w ] , t h i s C o u r t uses the 
same s t a n d a r d the t r i a l c o u r t used i n i t i a l l y i n 
d e c i d i n g whether t o g r a n t or deny the motion f o r a 
JML. R e garding q u e s t i o n s of f a c t , the u l t i m a t e 

4A motion f o r a 
"now c a l l e d a renewe 
law." Robertson v. G 
A p r i l 9, 2010] ___ So 
50, A l a . R. C i v . P. 
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q u e s t i o n i s whether the nonmovant has p r e s e n t e d 
s u f f i c i e n t e v i d e n c e t o a l l o w the case t o be 
s u b m i t t e d t o the j u r y f o r a f a c t u a l r e s o l u t i o n . The 
nonmovant must have p r e s e n t e d s u b s t a n t i a l e v i d e n c e 
i n o r d e r t o w i t h s t a n d a motion f o r a JML. A 
r e v i e w i n g c o u r t must determine whether the p a r t y who 
bears the burden of p r o o f has produced s u b s t a n t i a l 
e v i d e n c e c r e a t i n g a f a c t u a l d i s p u t e r e q u i r i n g 
r e s o l u t i o n by the j u r y . In r e v i e w i n g a r u l i n g on a 
motion f o r a JML, t h i s Court views the e v i d e n c e i n 
the l i g h t most f a v o r a b l e t o the nonmovant and 
e n t e r t a i n s such r e a s o n a b l e i n f e r e n c e s as the j u r y 
would have been f r e e t o draw. Regarding a q u e s t i o n 
of law, however, t h i s Court i n d u l g e s no presumption 
of c o r r e c t n e s s as t o the t r i a l c o u r t ' s r u l i n g . " 

Waddell & Reed, I n c . v. U n i t e d I n v e s t o r s L i f e I n s . Co., 875 

So. 2d 1143, 1152 ( A l a . 2003) ( c i t a t i o n s o m i t t e d ) . 

D i s c u s s i o n 

On a p p e a l , Y a t e s f i r s t argues t h a t the t r i a l c o u r t e r r e d 

i n not e n t e r i n g a judgment as a matter of law i n i t s f a v o r on 

the n e g l i g e n c e c l a i m based on a p r e m i s e s - l i a b i l i t y t h e o r y 

because, i t says, the a l l e g e d d e f e c t i v e c o n d i t i o n of the buck 

h o i s t was open and o b v i o u s . 

"Breeden v. Hardy Corp., 562 So. 2d 159 ( A l a . 1990), 
s t a t e s the g e n e r a l duty a g e n e r a l c o n t r a c t o r owes a 
s u b c o n t r a c t o r on a j o b s i t e : 

"'"As i n v i t o r , ... the 
g e n e r a l c o n t r a c t o r , was under a 
duty t o have the premises f r e e 
from danger, or i f they were 
dangerous, t o g i v e i t s i n v i t e e 

[ t h e s u b c o n t r a c t o r ] , 
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s u f f i c i e n t warning t o enable him, 
t h r o u g h the e x e r c i s e of 
r e a s o n a b l e c a r e , t o a v o i d the 
danger. T h i s duty i n c l u d e s the 
duty t o warn the i n v i t e e of 
danger of which the i n v i t o r knows 
or ought t o know, and of which 
the i n v i t e e does not know. 

"'"A g e n e r a l c o n t r a c t o r i s 
n o t r e s p o n s i b l e t o a 
s u b c o n t r a c t o r f o r i n j u r y from 
d e f e c t s or dangers which the 
s u b c o n t r a c t o r knows o f , or ought 
t o know o f . ' I f the d e f e c t or 
danger i s hidden and known t o the 
owner, and n e i t h e r known t o the 
[ s u b ] c o n t r a c t o r , nor such as he 
ought t o know, i t i s the duty of 
the owner [ g e n e r a l c o n t r a c t o r ] t o 
warn the [ s u b ] c o n t r a c t o r and i f 
he does not do t h i s , of c o u r s e , 
he i s l i a b l e f o r r e s u l t a n t 
i n j u r y . ' 

"'"The duty t o keep an ar e a 
s a f e f o r i n v i t e e s i s l i m i t e d t o 
hidden d e f e c t s which are not 
known t o the i n v i t e e and would 
not be d i s c o v e r e d by him i n the 
e x e r c i s e of o r d i n a r y c a r e . A l l 
o r d i n a r y r i s k s p r e s e n t are 
assumed by the i n v i t e e , and the 
g e n e r a l c o n t r a c t o r or owner i s 
under no duty t o a l t e r the 
premises so as t o [ a l l e v i a t e ] 
known and obvious dangers. The 
g e n e r a l c o n t r a c t o r i s not l i a b l e 
t o an i n v i t e e f o r an i n j u r y 
r e s u l t i n g from a danger t h a t was 
obvious or t h a t s h o u l d have been 
observed i n the e x e r c i s e of 
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r e a s o n a b l e c a r e . The e n t i r e b a s i s  
of an i n v i t o r ' s l i a b i l i t y r e s t s  
upon h i s s u p e r i o r knowledge of  
the danger t h a t causes the  
i n v i t e e ' s i n j u r i e s . I f t h a t  
s u p e r i o r knowledge i s l a c k i n g , as  
when the danger i s o b v i o u s , the 
i n v i t o r cannot be h e l d l i a b l e . " 

"'... A p l a i n t i f f may not r e c o v e r i f 
the i n j u r y he r e c e i v e s i s caused by an 
obvious or known d e f e c t i n the p r e m i s e s . ' 

"Breeden, 562 So. 2d a t 160. (Emphasis added; f i r s t 
b r a c k e t e d language added; c i t a t i o n s omitted.) 

" T h e r e f o r e , openness and obvi o u s n e s s of a 
h a z a r d , i f e s t a b l i s h e d , n e g a t e t h e 
g e n e r a l - c o n t r a c t o r i n v i t o r ' s duty t o e l i m i n a t e the 
h a z a r d or t o warn the s u b c o n t r a c t o r i n v i t e e of the 
ha z a r d ; and t h i s n e g a t i o n of duty, i n and of i t s e l f , 
d e f e a t s the s u b c o n t r a c t o r ' s i n j u r y c l a i m w i t h o u t the 
o p e r a t i o n of any a f f i r m a t i v e defense such as 
c o n t r i b u t o r y n e g l i g e n c e or assumption of r i s k . In 
o t h e r words, i n t h i s c o n t e x t , openness and 
o b v i o u s n e s s , i f e s t a b l i s h e d , negate the duty, d e f e a t 
the c l a i m , and p r e t e r m i t any i s s u e of the e f f e c t of 
openness and obvi o u s n e s s on the a f f i r m a t i v e defenses 
of c o n t r i b u t o r y n e g l i g e n c e and assumption of r i s k . 
O nly i f the s u b c o n t r a c t o r p l a i n t i f f can e s t a b l i s h 
some s p e c i a l duty on the g e n e r a l c o n t r a c t o r t o 
p r o t e c t the s u b c o n t r a c t o r from open and obvious 
h a z a r d s , as d i s t i n g u i s h e d from the g e n e r a l 
c o n t r a c t o r ' s g e n e r a l duty as s t a t e d by Breeden, 
which does not r e q u i r e such p r o t e c t i o n , and o n l y i f 
the s u b c o n t r a c t o r p l a i n t i f f can l i k e w i s e e s t a b l i s h 
a b r e a c h of such s p e c i a l duty and p r o x i m a t e l y 
r e s u l t i n g damages, might the i s s u e of the e f f e c t of 
the openness and obvi o u s n e s s on the a f f i r m a t i v e 
defenses of c o n t r i b u t o r y n e g l i g e n c e and assumption 
of r i s k become c r i t i c a l . " 
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S e s s i o n s v. Nonnenmann, 842 So. 2d 649, 651-52 ( A l a . 2002). 

In the p r e s e n t case, i n a d d i t i o n t o the p r e m i s e s -

l i a b i l i t y t h e o r y , B u r k h a r d t a l l e g e d t h a t Y a t e s had n e g l i g e n t l y 

m a i n t a i n e d , i n s p e c t e d , o p e r a t e d , and/or t e s t e d the buck h o i s t . 

A l t h o u g h those a l l e g a t i o n s might be c o n s t r u e d as a l l e g a t i o n s 

t h a t Y a t e s had breached a s p e c i a l duty, we note t h a t the j u r y 

found i n f a v o r of B u r k h a r d t on the p r e m i s e s - l i a b i l i t y t h e o r y 

o n l y . Thus, a d e t e r m i n a t i o n i n Y a t e s ' s f a v o r on whether the 

a l l e g e d d e f e c t i n the buck h o i s t was open and obvious would 

" d e f e a t [ ] the s u b c o n t r a c t o r ' s i n j u r y c l a i m . " S e s s i o n s , 842 

So. 2d a t 652. 

In Heath v. Sims B r o t h e r s C o n s t r u c t i o n Co., 529 So. 2d 

994 ( A l a . 1988), our supreme c o u r t a f f i r m e d a summary judgment 

f o r the defendant on the b a s i s t h a t the a l l e g e d d e f e c t was 

open and o b v i o u s . In Heath, an employee of a s u b c o n t r a c t o r 

was w o r k i n g on a s c a f f o l d when one of the wheels of the 

s c a f f o l d f e l l i n t o a h o l e i n the f l o o r , c a u s i n g the employee 

t o f a l l . 529 So. 2d a t 995. The supreme c o u r t noted t h a t the 

employee had 

" a d m i t t e d t h a t he was aware of the danger p r e s e n t e d 
by the h o l e s i n the f l o o r . I f , t h e r e f o r e , the h o l e s 
c o n s t i t u t e d a dangerous c o n d i t i o n , under the f a c t s 
of t h i s case i t was an open and obvious danger t h a t 
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the [employee] s h o u l d have r e c o g n i z e d , and t h a t , by 
h i s own a d m i s s i o n , he d i d r e c o g n i z e . " 

529 So. 2d a t 996. See a l s o S e s s i o n s , supra ( r e v e r s i n g a 

judgment i n f a v o r of a s u b c o n t r a c t o r on a p r e m i s e s - l i a b i l i t y 

c l a i m a g a i n s t a c o n t r a c t o r when the a l l e g e d d e f e c t , an 

unguarded open s t a i r w e l l , was u n d i s p u t a b l y open and o b v i o u s ) . 

In the p r e s e n t case, B u r k h a r d t t e s t i f i e d t h a t he had 

boarded the buck h o i s t t o t r a v e l t o the 12th f l o o r of the 

condominium. He t e s t i f i e d t h a t , when a d d i t i o n a l p e o p l e 

boarded the buck h o i s t on the way up, he had moved over and 

s t o o d on the edge of a p a l l e t of t i l e . B u r k h a r d t t e s t i f i e d 

t h a t he was s l i g h t l y s q u a t t i n g underneath the gear box of the 

buck h o i s t , t h a t the o p e r a t o r stopped the buck h o i s t s h o r t of 

the l a n d i n g f o r the 12th f l o o r , t h a t the o p e r a t o r s t a r t e d the 

buck h o i s t up a g a i n t o move i t up t o the l a n d i n g , and t h a t the 

o p e r a t o r ' s r e s t a r t i n g the buck h o i s t had caused B u r k h a r d t t o 

s t a n d s t r a i g h t up and h i t h i s head on the bottom of the gear 

box, r e s u l t i n g i n an i n j u r y t o h i s neck. B u r k h a r d t t e s t i f i e d 

t h a t the tendency of the buck h o i s t t o r i d e rough and j e r k was 

a d e f e c t t h a t had caused h i s i n j u r y . 

B u r k h a r d t t e s t i f i e d f u r t h e r t h a t he had r i d d e n the buck 

h o i s t b e f o r e the day t h a t he was i n j u r e d and t h a t he knew the 
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buck h o i s t "rode rough" b e f o r e t h a t day. In f a c t , he 

t e s t i f i e d t h a t i t was the r o u g h e s t buck h o i s t he had ever 

r i d d e n . B u r k h a r d t t e s t i f i e d t h a t the buck h o i s t was unsafe 

and t h a t he had complained " s e v e r a l t i m e s " about the buck 

h o i s t t o the p r o j e c t s u p e r i n t e n d e n t on the C a r i b e I I I j o b s i t e . 

B u r k h a r d t f u r t h e r t e s t i f i e d t h a t , b e f o r e the day he was 

i n j u r e d , he was aware t h a t the o p e r a t o r s of the buck h o i s t 

f r e q u e n t l y s t a r t e d and stopped, j e r k i n g the h o i s t t o get i t t o 

a f l o o r l e v e l . A.B. Gordon, B u r k h a r d t ' s e x p e r t w i t n e s s , 

t e s t i f i e d t h a t he had a l s o r i d d e n the buck h o i s t . Gordon 

s i m i l a r l y t e s t i f i e d t h a t the buck h o i s t was the roughest buck 

h o i s t he had ever r i d d e n , t h a t i t s t a r t e d and stopped i n a 

rough f a s h i o n , and t h a t the h o i s t would j e r k a person's knees 

as i t s t a r t e d and stopped. Don Leatherwood, another w i t n e s s 

c a l l e d by B u r k h a r d t , t e s t i f i e d t h a t he had r i d d e n on the buck 

h o i s t and t h a t he knew t h a t i t rode rough and j e r k y . 

Based on the f o r e g o i n g , we conclude t h a t the f a c t s i n 

t h i s case are s i m i l a r t o the f a c t s i n Heath, s u p r a , i n t h a t 

B u r k h a r d t " a d m i t t e d t h a t he was aware of the danger p r e s e n t e d 

by [ t h e buck h o i s t ] . " 529 So. 2d a t 996. The buck h o i s t i n 

t h i s case "was an open and obvious danger t h a t [ B u r k h a r d t ] 
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s h o u l d have r e c o g n i z e d , and t h a t , by h i s own a d m i s s i o n , he d i d 

r e c o g n i z e . " I d . Thus, we f i n d t h a t the a l l e g e d d e f e c t i n the 

buck h o i s t was open and obvious as a matter of law, a f i n d i n g 

which " d e f e a t s [ B u r k h a r d t ' s ] i n j u r y c l a i m . " S e s s i o n s , 842 So. 

2d a t 652. A c c o r d i n g l y , we conclude t h a t the t r i a l c o u r t 

e r r e d i n denying Y a t e s ' s motion f o r a judgment as a matter of 

law on the n e g l i g e n c e c l a i m based on the t h e o r y of premises 

l i a b i l i t y ; we t h e r e f o r e r e v e r s e the t r i a l c o u r t ' s judgment and 

remand the cause f o r the e n t r y of a judgment i n f a v o r of 

Y a t e s . 5 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P . J . , and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 

5Because we r e v e r s e the judgment based on our c o n c l u s i o n 
t h a t the a l l e g e d d e f e c t i n the buck h o i s t was open and 
ob v i o u s , we p r e t e r m i t d i s c u s s i o n of the r e m a i n i n g i s s u e s 
r a i s e d by Yates on a p p e a l . 
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