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Katie Bond, a minor, by and through her guardian ad litem 

v. 

Estate of Kenneth D. Pylant I I , deceased, et a l . 

Bethany Pylant 

v. 

Katie Bond, a minor, by and through her guardian ad litem 

2090422 

Kim Bond 



v. 

Estate of Kenneth D. Pylant I I , deceased, et a l . 

Bethany Pylant 

v. 

Kim Bond 

Appeals from Lee C i r c u i t Court 
(CV-09-900030) 

BRYAN, Judge. 

F o l l o w i n g the removal of the a d m i n i s t r a t i o n of the e s t a t e 

of Kenneth P y l a n t I I , deceased ( " P y l a n t " ) , from the Probate 

C o u r t of Lee County ("the p r o b a t e c o u r t " ) t o the Lee C i r c u i t 

C o u r t ("the c i r c u i t c o u r t " ) , the c i r c u i t c o u r t e n t e r e d a 

judgment t h a t , among o t h e r t h i n g s , d e t e r m i n e d who was e n t i t l e d 

t o c e r t a i n l a n d i n Lee County ("the d i s p u t e d land") and 

whether P y l a n t ' s e s t a t e was r e s p o n s i b l e f o r p a y i n g c e r t a i n 

debts P y l a n t and h i s widow, Kim Bond ("Kim"), owed at h i s 

death. In a p p e a l no. 2090406, K a t i e Bond ( " K a t i e " ) , a minor, 

who i s one of t h r e e c h i l d r e n P y l a n t and Kim had t o g e t h e r , 

appeals the c i r c u i t c o u r t ' s judgment i n s o f a r as i t d e t e r m i n e d 

who was e n t i t l e d t o the d i s p u t e d l a n d . In a p p e a l no. 2090422, 
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Kim appeals the c i r c u i t c o u r t ' s judgment i n s o f a r as i t 

determined who was e n t i t l e d t o the d i s p u t e d l a n d and whether 

the e s t a t e was r e s p o n s i b l e f o r debts P y l a n t and she owed a t 

h i s death. P y l a n t ' s former w i f e , Bethany P y l a n t ("Bethany"), 

c r o s s - a p p e a l s i n s o f a r as the c i r c u i t c o u r t ' s judgment 

determined who was e n t i t l e d t o the d i s p u t e d l a n d . We a f f i r m i n 

p a r t , r e v e r s e i n p a r t , and remand. 

The f o l l o w i n g f a c t s are u n d i s p u t e d . P y l a n t and Bethany 

m a r r i e d i n 1981 and had f o u r sons t o g e t h e r , Kenneth P y l a n t I I I 

("Ken"), who was born i n 1982; Adam P y l a n t ("Adam"), who was 

born i n 1985; B l a k e P y l a n t ("Blake"), who was born i n 1991; 

and W i l l P y l a n t ( " W i l l " ) , who was born i n 1992. 

D u r i n g the ma r r i a g e between P y l a n t and Bethany, P y l a n t 

a c q u i r e d t i t l e i n h i s name o n l y t o a 15-acre p a r c e l of l a n d i n 

Lee County ("the 15-acre p a r c e l " ) . A l s o d u r i n g the marria g e 

between P y l a n t and Bethany, P y l a n t and Bethany a c q u i r e d t i t l e 

as j o i n t t e n a n t s w i t h r i g h t of s u r v i v o r s h i p t o a 71.73-acre 

p a r c e l of l a n d i n Lee County ("the 71.73-acre p a r c e l " ) . The 

d i s p u t e d l a n d c o n s i s t s of the 15-acre p a r c e l and the 71.73-

acre p a r c e l . Both the 15-acre p a r c e l and the 71.73-acre p a r c e l 

abut the western r i g h t - o f - w a y of Cox Road; the so u t h e r n 
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boundary of the 15-acre p a r c e l and the n o r t h e r n boundary of 

the 71.73-acre p a r c e l are coterminous. A b l u e house w i t h a 

s t r e e t address of 1990 Cox Road i s l o c a t e d on the 15-acre 

p a r c e l . A house w i t h a s t r e e t address of 2010 Cox Road i s 

l o c a t e d on the 71.73-acre p a r c e l . 

On December 27, 1993, P y l a n t and Bethany s i g n e d a 

s e p a r a t i o n agreement ("the s e p a r a t i o n agreement"). In 

p e r t i n e n t p a r t , the s e p a r a t i o n agreement s t a t e d : 

"1. [ B e t h a n y ] s h a l l be v e s t e d w i t h a l l the 
r i g h t , t i t l e and i n t e r e s t , i n and t o the home 
l o c a t e d a t 2010 Cox Road, Auburn, Alabama and the 
s u r r o u n d i n g a p p r o x i m a t e l y f o u r (4) a c r e s , the p o o l 
house and p o o l . A diagram w i t h approximate l i n e s of 
d i v i s i o n i s a t t a c h e d h e r e t o as E x h i b i t 'A'. In 
a d d i t i o n t o the home and f o u r (4) a c r e s , [ B e t h a n y ] 
s h a l l have a l l the r i g h t , t i t l e and i n t e r e s t i n and 
to twenty two (22) a c r e s , f o r a t o t a l of twenty s i x 
(26) a c r e s , more or l e s s . 

"2. [ P y l a n t ] s h a l l have a l l the r i g h t , t i t l e and 
i n t e r e s t i n and t o the remainder of the l a n d , which 
i s 60.71 a c r e s , more or l e s s . [ 1 ] 

" 3 . [ P y l a n t ] s h a l l have a l l the r i g h t , t i t l e and 
i n t e r e s t i n and t o 1990 Cox Road, which i s a b l u e 

1 P y l a n t ' s a t t o r n e y d r a f t e d the s e p a r a t i o n agreement based 
on i n f o r m a t i o n p r o v i d e d by P y l a n t . The 26 a c r e s r e f e r r e d t o i n 
paragr a p h 1 of the s e p a r a t i o n agreement were p a r t of the 
71.73-acre p a r c e l . I t appears t h a t the phrase "the r e s t of the 
l a n d " i n parag r a p h 2 was i n t e n d e d t o r e f e r t o the r e s t of the 
71.73-acre p a r c e l . I f so, "the r e s t of the l a n d " r e f e r r e d t o 
i n p a ragraph 2 c o n t a i n e d 45.73 a c r e s r a t h e r than 60.71 a c r e s . 
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house s i t u a t e d on a p p r o x i m a t e l y f i f t e e n (15) 
a c r e s . [ 2 ] 

"  

"15. [ B e t h a n y ] , a t the time of t h i s d i v o r c e , 
w i l l o b t a i n ownership t o a c o a s t a l h a y f i e l d l o c a t e d 
around the home. [ B e t h a n y ] s h a l l be o b l i g a t e d t o 
c o n t i n u e t o l e a s e t h i s c o a s t a l f i e l d t o [ P y l a n t ] a t 
the f a i r market v a l u e . The p a r t i e s agree t h a t the 
f a i r market v a l u e as of September, 1993, i s $20.00 
per a c r e , per y e a r . [ B e t h a n y ] s h a l l be o b l i g a t e d t o 
c o n t i n u e t o l e a s e t h i s f i e l d t o [ P y l a n t ] as l o n g as 
he d e s i r e s t o c o n t i n u e the l e a s e a t the f a i r market 
v a l u e , p r o v i d e d i t has been p r o p e r l y m a i n t a i n e d w i t h 
f e n c i n g , f e r t i l i z e r and maintenance a t [ P y l a n t ' s ] 
expense. 

"  

"23. Each p a r t y agrees t o execute whatever 
documents are n e c e s s a r y t o e f f e c t t h i s agreement or 
the r e l a t e d conveyances. T h i s would i n c l u d e , but not 
be l i m i t e d t o , deeds 

"31. Each of the p a r t i e s s h a l l on demand execute 
and d e l i v e r t o the o t h e r any deeds ... t o e f f e c t u a t e 
the p r o v i s i o n s and purposes of t h i s agreement. ... " 

On J a n u a r y 26, 1994, the c i r c u i t c o u r t e n t e r e d a judgment 

d i v o r c i n g P y l a n t and Bethany and i n c o r p o r a t i n g the s e t t l e m e n t 

agreement. The deeds con t e m p l a t e d by the s e t t l e m e n t agreement 

w i t h r e s p e c t t o the 71.73-acre p a r c e l and the 15-acre p a r c e l 

were never exec u t e d . 

2 P a r a g r a p h 3 r e f e r s t o the 15-acre p a r c e l . 
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I n June 1994, P y l a n t and Bethany e x e c u t e d a note p a y a b l e 

t o Auburn U n i v e r s i t y F e d e r a l C r e d i t Union ("Auburn C r e d i t 

U n i o n " ) i n the p r i n c i p a l amount of $35,000 and s e c u r e d i t s 

payment by e x e c u t i n g a mortgage on a 3-acre p o r t i o n of the 26 

a c r e s a l l o c a t e d t o Bethany by the s e t t l e m e n t agreement. 

A f t e r h i s J a n u a r y 26, 1994, d i v o r c e from Bethany, P y l a n t 

and Kim had t h r e e c h i l d r e n t o g e t h e r . T h e i r e l d e s t c h i l d , 

K a t i e , was born i n September 1994. P y l a n t and Kim c e r e m o n i a l l y 

m a r r i e d on A p r i l 30, 2004. 

I n 1996, P y l a n t and Kim e x e c u t e d a note p a y a b l e t o 

AuburnBank i n the p r i n c i p a l amount of $57,500 and s e c u r e d i t s 

payment by e x e c u t i n g a mortgage on a p a r c e l of l a n d l o c a t e d on 

N o r t h Ryan S t r e e t i n Auburn, which t h e y owned as j o i n t t e n a n t s 

w i t h r i g h t of s u r v i v o r s h i p . I n 2002, P y l a n t and Kim e x e c u t e d 

a note p a y a b l e t o Union Bank i n the p r i n c i p a l amount of 

$96,000 and s e c u r e d i t s payment by e x e c u t i n g a mortgage on 20 

a c r e s of l a n d t h a t was t i t l e d i n Kim's name o n l y . I n 2004, 

P y l a n t and Kim e x e c u t e d a note p a y a b l e t o AuburnBank i n the 

p r i n c i p a l amount of $675,550.20 and s e c u r e d i t s payment by 

e x e c u t i n g a mortgage on l a n d l o c a t e d on P i r a t e s Cove i n 

T a l l a s s e e , which t h e y owned as j o i n t t e n a n t s w i t h r i g h t of 
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s u r v i v o r s h i p . 

P y l a n t e x e c u t e d a w i l l ("the w i l l " ) on March 19, 2001. On 

December 16, 2004, P y l a n t and Kim s i g n e d a w r i t t e n agreement 

s t a t i n g , i n p e r t i n e n t p a r t , t h a t " i t i s agreed t h a t i f e i t h e r 

spouse d i e s , a l l mortgages and debts of b o t h p a r t i e s w i l l be 

p a i d i n f u l l by the e s t a t e of the deceased spouse and become 

the p r o p e r t y of the s u r v i v i n g spouse." They each s i g n e d t h a t 

agreement i n the presence of a s i n g l e w i t n e s s . 

On September 5, 2005, P y l a n t was k i l l e d i n a m o t o r c y c l e 

a c c i d e n t . A f t e r P y l a n t d i e d , the o r i g i n a l of the w i l l c o u l d 

not be found. However, the e x e c u t o r named i n the w i l l 

p e t i t i o n e d the p r o b a t e c o u r t t o admit a copy of the w i l l t o 

p r o b a t e . F o l l o w i n g a h e a r i n g , the p r o b a t e c o u r t a d m i t t e d the 

copy of the w i l l t o p r o b a t e on November 19, 2005. T h e r e a f t e r , 

Kim attempted t o c o n t e s t the w i l l , but her w i l l c o n t e s t was 

d i s m i s s e d due t o her f a i l u r e t o comply w i t h the s t a t u t e s 

g o v e r n i n g w i l l c o n t e s t s . She a p pealed t o the supreme c o u r t , 

which a f f i r m e d the d i s m i s s a l of her w i l l c o n t e s t . See Bond v.  

P y l a n t , 3 So. 3d 852 ( A l a . 2008). 

In p e r t i n e n t p a r t , the w i l l p r o v i d e s : 

"ARTICLE I 
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" I d e s i r e t h a t a l l my j u s t d e b t s , i n c l u d i n g the 
expense of my l a s t i l l n e s s , be p a i d by my E x e c u t o r , 
h e r e i n a f t e r named, as soon a f t e r my death as may be 
p r a c t i c a b l e . 

"ARTICLE I I 

"  

"(H) I d i r e c t t h a t my E x e c u t o r d i v i d e the 
e i g h t y - e i g h t (88) a c r e s ( a p p r o x i m a t e l y ) t h a t I own 
i n Lee County, [ 3 ] Alabama as f o l l o w s : 

"(1) I g i v e , d e v i s e and bequeath t e n (10) a c r e s 
t h a t a d j o i n s A r t i e Bond's p r o p e r t y and/or [Kim's] t o 
[Kim and K a t i e ] i n e q u a l s h a r e s . [ 4 ] 

"(2) The r e m a i n i n g s e v e n t y - e i g h t (78) a c r e s 
(approximate) I g i v e , d e v i s e and bequeath t o my 
c h i l d r e n Ken P y l a n t , Adam P y l a n t , B l a k e P y l a n t and 
W i l l P y l a n t i n e q u a l s h a r e s . T h i s s e v e n t y - e i g h t (78) 
a c r e s and r e n t a l home are l o c a t e d a t 1990 Cox Road, 
Auburn, Alabama." [ 5 ] 

In January 2009, p u r s u a n t t o a p e t i t i o n f i l e d by the 

e x e c u t o r , the a d m i n i s t r a t i o n of P y l a n t ' s e s t a t e was removed 

from the p r o b a t e c o u r t t o the c i r c u i t c o u r t . In the c i r c u i t 

c o u r t , the p a r t i e s d e l i n e a t e d the f o l l o w i n g i s s u e s f o r 

3The 71.73-acre p a r c e l and the 15-acre p a r c e l c o n t a i n a 
t o t a l of 86.73 a c r e s . 

4Kim owns a p a r c e l of l a n d w i t h a s t r e e t address of 2384 
Cox Road, which abuts the 71.73-acre p a r c e l . 

5 S u b t r a c t i n g the 10 a c r e s d e v i s e d t o Kim and K a t i e i n 
p a ragraph (1) from the 71.73-acre p a r c e l would l e a v e 61.73 
a c r e s i n the 71.73-acre p a r c e l . Those 61.73 a c r e s p l u s the 15 
a c r e s i n the 15-acre p a r c e l would e q u a l 76.73 a c r e s . 
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d e t e r m i n a t i o n by the c i r c u i t c o u r t : (1) whether the s e p a r a t i o n 

agreement was u n e n f o r c e a b l e because Bethany had been 

f r a u d u l e n t l y i n d u c e d t o s i g n i t ; (2) whether the s e p a r a t i o n 

agreement, which was i n c o r p o r a t e d i n t o the January 26, 1994, 

judgment d i v o r c i n g P y l a n t and Bethany, t e r m i n a t e d t h e i r j o i n t 

tenancy w i t h r i g h t of s u r v i v o r s h i p w i t h r e s p e c t t o the 71.73-

a c r e p a r c e l and v e s t e d Bethany w i t h e x c l u s i v e t i t l e t o 26 

a c r e s of t h a t p a r c e l , v e s t e d P y l a n t w i t h e x c l u s i v e t i t l e t o 

45.73 a c r e s of t h a t p a r c e l , and v e s t e d P y l a n t w i t h e x c l u s i v e 

t i t l e t o the 15-acre p a r c e l ; (3) whether Bethany and P y l a n t 

e s t a b l i s h e d a common-law m a r r i a g e a f t e r t h e i r January 26, 

1994, d i v o r c e ; (4) whether the e s t a t e was r e s p o n s i b l e f o r 

p a y i n g the debt owed j o i n t l y by P y l a n t and Bethany t o Auburn 

C r e d i t Union; and (5) whether the e s t a t e was r e s p o n s i b l e f o r 

p a y i n g the debts owed j o i n t l y by P y l a n t and Kim t o AuburnBank 

and Union Bank. For the purposes of d e t e r m i n i n g the l a s t two 

i s s u e s , the p a r t i e s s t i p u l a t e d t h a t the l a n d s e c u r i n g the 

payment of the debt j o i n t l y owed by P y l a n t and Bethany and the 

l a n d s e c u r i n g the payment of the debt j o i n t l y owed by P y l a n t 

and Kim were not p a r t of P y l a n t ' s p r o b a t e e s t a t e . 

F o l l o w i n g a bench t r i a l a t which i t r e c e i v e d e v i d e n c e ore 
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ten u s , the c i r c u i t c o u r t , on October 27, 2009, e n t e r e d a 

judgment s t a t i n g , i n p e r t i n e n t p a r t : 

"[T]he Court f i n d s t h a t a v a l i d and b i n d i n g o r d e r 
was e n t e r e d on or about January 26, 1994 d i v o r c i n g 
[ P y l a n t ] and [Bethany]. A d d i t i o n a l l y , no common-law 
mar r i a g e was e s t a b l i s h e d a f t e r t h a t date between 
[ P y l a n t ] and [Bethany]. Moreover, the Court f i n d s 
t h a t the w i l l a t i s s u e i n t h i s case i s a l s o v a l i d . 

"Regarding the a p p r o x i m a t e l y 86-acre p a r c e l of 
farm p r o p e r t y i n Auburn a t i s s u e i n t h i s case -¬
i n c l u d i n g two r e s i d e n c e s , p a s t u r e , and a hay f i e l d [ 6 ] 

-- the Court f i n d s t h a t [Bethany] and [ P y l a n t ] were 
tenants-in-common f o r the e n t i r e p a r c e l . The d i v o r c e 
agreement c l e a r l y i n t e n d s t o s e v e r any r i g h t s of 
s u r v i v o r s h i p between [Bethany] and [ P y l a n t ] . See, 
e.g. H a m i l t o n v. Matthews, 619 So. 2d 1385 ( A l a . 
1993) and K i r v e n v. Reynolds, 536 So. 2d 936 ( A l a . 
1988). Moreover, the e v i d e n c e a t t r i a l was t h a t the 
p a r t i e s a l r e a d y used the l a n d as i f i t were l e g a l l y 
s u b d i v i d e d . [Bethany] r e s i d e d i n one of the houses 
on the p r o p e r t y [ 7 ] and used a h a y f i e l d i m m e d i a t e l y 
a d j a c e n t as her own, but d i d not e n t e r the second 
home [ 8 ] or the a t t a c h e d p a s t u r e l a n d . [Kim] and 
[ P y l a n t ] used the p a s t u r e l a n d , the b a r n , and the 
r e n t a l house [ 9 ] but d i d not e n t e r the h a y f i e l d or 
[Bethany's] r e s i d e n c e [ 1 0 ] w i t h o u t [Bethany's] 

6The " a p p r o x i m a t e l y 86-acre p a r c e l of farm p r o p e r t y i n 
Auburn a t i s s u e i n t h i s case -- i n c l u d i n g two r e s i d e n c e s , 
p a s t u r e , and a hay f i e l d " r e f e r s t o the 71.73-acre p a r c e l and 
the 15-acre p a r c e l . 

7The house w i t h a s t r e e t address of 2010 Cox Road. 
8The b l u e house w i t h a s t r e e t address of 1990 Cox Road. 
9The b l u e house w i t h a s t r e e t address of 1990 Cox Road. 
1 0The house w i t h a s t r e e t address of 2010 Cox Road. 
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p e r m i s s i o n . In f a c t , t h e r e was t e s t i m o n y t h a t 
[ P y l a n t ] and [Kim] r e n t e d use of the h a y f i e l d from 
[Bethany] . T h i s i s d i s t i n g u i s h a b l e from the f a c t s of 
Malone v. Malone, 543 So. 2d 1188 ( A l a . C i v . App. 
1987), c i t e d by [Bethany's] a t t o r n e y . In the Malone 
case, one of the ex-spouses d i e d the year f o l l o w i n g 
the d i v o r c e agreement and no p a t t e r n of usage was 
e s t a b l i s h e d f o r the r e a l p r o p e r t y . 

"However, the d i v o r c e agreement i n i t s e l f cannot 
s u b d i v i d e the l a n d , and no deeds have been r e c o r d e d 
s u b d i v i d i n g the l a n d . A l s o , any r u l i n g t h a t the 
r i g h t of s u r v i v o r s h i p was not d e s t r o y e d would 
d i s i n h e r i t the P y l a n t c h i l d r e n , which would not be 
e q u i t a b l e , t h e r e f o r e , the 86-acre p a r c e l i s d i s p o s e d 
as f o l l o w s : [Bethany] h o l d s 50% u n d i v i d e d i n t e r e s t 
as tenant-in-common w i t h Kenneth D. P y l a n t , I I I ; 
Adam P y l a n t ; B l a k e P y l a n t ; and W i l l P y l a n t , each of 
whom h o l d a 12.5% u n d i v i d e d i n t e r e s t . 

" V a r i o u s p a r c e l s of l a n d owned by [ P y l a n t ] 
d u r i n g h i s l i f e p assed v i a s u r v i v o r s h i p deeds t o 
[Kim] and [Bethany]. S e v e r a l t h e o r i e s were put 
fo r w a r d by the p a r t i e s as t o which e n t i t y s h o u l d pay 
the notes f o r mortgages on those p r o p e r t i e s . No 
Alabama case law appears t o be on p o i n t f o r t h i s 
i s s u e , but the Court f i n d s the Tennessee case In r e :  
E s t a t e of George C. V i n c e n t p e r s u a s i v e . 98 S.W.3d 
146 (Tenn. 2003). T h e r e f o r e , the E s t a t e s h a l l not be 
r e s p o n s i b l e t o pay notes f o r mortgages which passed 
o u t s i d e of p r o b a t e i n t h i s case. The notes f o r s a i d 
mortgages s h a l l remain i n the names of the p a r t i e s 
s t i l l l i v i n g who s i g n e d the n o t e s . " 

On November 25, 2009, Kim moved the c i r c u i t c o u r t t o 

a l t e r , amend, or v a c a t e i t s judgment. Among o t h e r t h i n g s , 

Kim's motion c h a l l e n g e d (1) the c i r c u i t c o u r t ' s c o n c l u s i o n 

t h a t the d i v o r c e d i d not v e s t P y l a n t w i t h s o l e t i t l e t o 45.73 

11 
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a c r e s of the 71.73-acre p a r c e l and the 15-acre p a r c e l and (2) 

the c i r c u i t c o u r t ' s c o n c l u s i o n t h a t the e s t a t e was not 

r e s p o n s i b l e f o r p a y i n g any p o r t i o n of the debts P y l a n t and Kim 

j o i n t l y owed AuburnBank and Union Bank. 

The c i r c u i t c o u r t d e n i e d Kim's motion on December 2, 

2009. On January 5, 2010, Kim ap p e a l e d t o the supreme c o u r t , 

which t r a n s f e r r e d the appe a l t o t h i s c o u r t p u r s u a n t t o § 12-2-

7 ( 6 ) , A l a . Code 1975. On January 11, 2010, K a t i e , by and 

through her g u a r d i a n ad l i t e m , 1 1 a p p e a l e d t o the supreme c o u r t , 

which t r a n s f e r r e d the appe a l t o t h i s c o u r t p u r s u a n t t o § 12-2-

7 ( 6 ) . On January 15, 2010, Bethany c r o s s - a p p e a l e d t o the 

supreme c o u r t , which t r a n s f e r r e d the c r o s s - a p p e a l t o t h i s 

c o u r t p u r s u a n t t o § 12-2-7(6). T h i s c o u r t c o n s o l i d a t e d the 

a p p e a l s . 

Because the c i r c u i t c o u r t r e c e i v e d e v i d e n c e ore ten u s , 

our r e v i e w i s governed by the f o l l o w i n g p r i n c i p l e s : 

"'"'[W]hen a t r i a l c o u r t hears ore tenus 
t e s t i m o n y , i t s f i n d i n g s on d i s p u t e d f a c t s are 
presumed c o r r e c t and i t s judgment based on those 
f i n d i n g s w i l l not be r e v e r s e d u n l e s s the judgment i s 

1 1The n o t i c e of appe a l named the a p p e l l a n t as "Guardian ad 
L i t e m t o Kim Bond's c h i l d r e n " ; however, the a p p e l l a n t ' s b r i e f 
f i l e d i n t h a t a p p e a l p r e s e n t e d argument on b e h a l f of K a t i e 
o n l y . 

12 
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p a l p a b l y erroneous or m a n i f e s t l y u n j u s t . ' " ' Water  
Works & S a n i t a r y Sewer Bd. v. P a r k s , 977 So. 2d 440, 
443 ( A l a . 2007) ( q u o t i n g F a d a l l a v. F a d a l l a , 929 So. 
2d 429, 433 ( A l a . 2005), q u o t i n g i n t u r n P h i l p o t v.  
S t a t e , 843 So. 2d 122, 125 ( A l a . 2002)). '"The 
p resumption of c o r r e c t n e s s , however, i s r e b u t t a b l e 
and may be overcome where t h e r e i s i n s u f f i c i e n t 
e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t t o s u s t a i n i t s 
judgment."' Waltman v. R o w e l l , 913 So. 2d 1083, 1086 
( A l a . 2005) ( q u o t i n g Dennis v. Dobbs, 474 So. 2d 77, 
79 ( A l a . 1985)). ' A d d i t i o n a l l y , the ore tenus r u l e 
does not e x t e n d t o c l o a k w i t h a presumption of 
c o r r e c t n e s s a t r i a l judge's c o n c l u s i o n s of law or 
the i n c o r r e c t a p p l i c a t i o n of law t o the f a c t s . ' 
Waltman v. R o w e l l , 913 So. 2d a t 1086." 

R e t a i l Developers of Alabama, LLC v. E a s t Gadsden G o l f C l u b , 

I n c . , 985 So. 2d 924, 929 ( A l a . 2007). 

I n i t i a l l y , we note t h a t Bethany does not argue i n her 

b r i e f t o t h i s c o u r t t h r e e i s s u e s she r a i s e d i n the c i r c u i t 

c o u r t : (1) whether the s e p a r a t i o n agreement was not 

e n f o r c e a b l e because, she s a i d , she was i n d u c e d t o s i g n i t by 

f r a u d ; (2) whether she and P y l a n t had e s t a b l i s h e d a common-law 

mar r i a g e a f t e r t h e i r December 26, 1994, d i v o r c e ; and (3) 

whether the e s t a t e i s r e s p o n s i b l e f o r the debt she and P y l a n t 

j o i n t l y owed Auburn C r e d i t Union when he d i e d . T h e r e f o r e , she 

has waived those i s s u e s . See Tucker v. C u l l m a n - J e f f e r s o n 

C o u n t i e s Gas D i s t . , 864 So. 2d 317, 319 ( A l a . 2003) ("'When an 

a p p e l l a n t f a i l s t o p r o p e r l y argue an i s s u e , t h a t i s s u e i s 
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waived and w i l l not be c o n s i d e r e d . B o s h e l l v. K e i t h , 418 So. 

2d 89 ( A l a . 1982).' Asam v. Deveraux, 686 So. 2d 1222, 1224 

( A l a . C i v . App. 1 9 9 6 ) . " ) . 

The f i r s t i s s u e we must d e c i d e i s what, i f any, e f f e c t 

the s e p a r a t i o n agreement and the January 26, 1994, d i v o r c e 

judgment i n c o r p o r a t i n g i t had on the ownership of the 71.73-

acre p a r c e l and the 15-acre p a r c e l . Kim argues t h a t the 

s e p a r a t i o n agreement was b i n d i n g on Bethany and P y l a n t and 

t h a t i t v e s t e d Bethany w i t h e x c l u s i v e t i t l e t o 26 a c r e s of the 

71.73-acre p a r c e l , v e s t e d P y l a n t w i t h e x c l u s i v e t i t l e t o the 

o t h e r 45.73 a c r e s of the 71.73-acre p a r c e l , and v e s t e d P y l a n t 

w i t h e x c l u s i v e t i t l e t o the 15-acre p a r c e l . Bethany, on the 

o t h e r hand, argues t h a t the s e p a r a t i o n agreement and the 

d i v o r c e judgment i n c o r p o r a t i n g i t n e i t h e r t e r m i n a t e d her and 

P y l a n t ' s j o i n t tenancy w i t h r i g h t of s u r v i v o r s h i p w i t h r e s p e c t 

t o the 71.73-acre p a r c e l nor d i v i d e d the 71.73-acre p a r c e l 

and the 15-acre p a r c e l between her and P y l a n t . R a t h e r , Bethany 

argues, the s e p a r a t i o n agreement was a c o n t r a c t t h a t r e q u i r e d 

the e x e c u t i o n of deeds i n o r d e r t o e f f e c t u a t e i t s p r o v i s i o n s 

d i v i d i n g the 71.73-acre p a r c e l and the 15-acre p a r c e l and, 

t h u s , because the p a r t i e s d i d not execute such deeds w i t h i n a 
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r e a s o n a b l e ti m e , the p r o v i s i o n s of the s e p a r a t i o n agreement 

are not e n f o r c e a b l e . She a l s o argues t h a t e n f o r c i n g the 

s e p a r a t i o n agreement would c o n s t i t u t e an i m p e r m i s s i b l e 

amendment of a m a r i t a l - p r o p e r t y d i v i s i o n more than 30 days 

a f t e r the e n t r y of the judgment d i v i d i n g the m a r i t a l p r o p e r t y . 

Thus, a c c o r d i n g t o Bethany, because the s e p a r a t i o n agreement 

and the d i v o r c e judgment i n c o r p o r a t i n g i t d i d not t e r m i n a t e 

the j o i n t tenancy w i t h r i g h t of s u r v i v o r s h i p w i t h r e s p e c t t o 

the 71.73-acre p a r c e l , e x c l u s i v e t i t l e t o the 71.73-acre 

p a r c e l p a s s ed t o her upon P y l a n t ' s death, by v i r t u e of her 

r i g h t of s u r v i v o r s h i p . 

The supreme c o u r t ' s d e c i s i o n i n Newton v. Roe, 290 A l a . 

191, 275 So. 2d 135 (1973), i n d i c a t e s t h a t the s e p a r a t i o n 

agreement was e n f o r c e a b l e d e s p i t e the f a c t t h a t P y l a n t and 

Bethany d i d not execute deeds t o e f f e c t u a t e the d i v i s i o n of 

the 71.73-acre p a r c e l and the 15-acre p a r c e l p r o v i d e d f o r i n 

the s e p a r a t i o n agreement. Newton f u r t h e r i n d i c a t e s t h a t 

enforcement of the s e p a r a t i o n agreement would not c o n s t i t u t e 

an i m p e r m i s s i b l e amendment of a m a r i t a l - p r o p e r t y d i v i s i o n more 

than 30 days a f t e r the e n t r y of the judgment d i v i d i n g the 

m a r i t a l p r o p e r t y . 
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In Newton, E r n e s t Edward Roe ("Ernest") and Mary Frances 

Roe ("Mary") s i g n e d a p r o p e r t y - s e t t l e m e n t agreement as p a r t of 

t h e i r d i v o r c e , a l t h o u g h the s e t t l e m e n t agreement was not 

i n c o r p o r a t e d i n t o t h e i r d i v o r c e judgment. The p r o p e r t y -

s e t t l e m e n t agreement p r o v i d e d t h a t Mary would r e c e i v e 

e x c l u s i v e t i t l e t o the l a n d on which t h e i r house was l o c a t e d 

and t h a t E r n e s t would r e c e i v e e x c l u s i v e t i t l e t o a 79-acre 

p a r c e l of l a n d ("the 79-acre p a r c e l " ) . However, Mary never 

e x e c u t e d a deed c o n v e y i n g her i n t e r e s t i n the 79-acre p a r c e l 

t o E r n e s t . S ubsequently, Mary sued E r n e s t , s e e k i n g a s a l e f o r 

d i v i s i o n w i t h r e s p e c t t o the 79-acre p a r c e l . The t r i a l c o u r t 

d e n i e d Mary's c l a i m s e e k i n g a s a l e f o r d i v i s i o n and d e c l a r e d 

t h a t E r n e s t was v e s t e d w i t h e x c l u s i v e t i t l e t o the 79-acre 

p a r c e l . Mary then a p p e a l e d t o the supreme c o u r t . A f f i r m i n g the 

judgment of the t r i a l c o u r t , the supreme c o u r t s t a t e d : 

"We are unable t o agree w i t h [Mary's] c o n t e n t i o n 
t h a t the f i n a l decree r e n d e r e d by the t r i a l c o u r t 
c o n s t i t u t e s a r e v i s i o n or amendment of a p r i o r 
d ecree. The language of the i n s t a n t decree c e r t a i n l y 
does not p u r p o r t t o a l t e r a p r i o r decree i n any way 
and we f i n d no b a s i s i n law or f a c t t o so c o n s t r u e 
s a i d d ecree. 

"  

" I t i s a l s o w e l l e s t a b l i s h e d t h a t , when a c o u r t 
of e q u i t y i s p r e s e n t e d w i t h such f a c t s as w a r r a n t , 
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i t i s f u l l y j u s t i f i e d t o r e g a r d substance r a t h e r 
than form and t r e a t as done t h a t which ought t o have 
been done, i f such i s n e c e s s a r y t o e f f e c t u a t e the 
t r u e i n t e n t of the p a r t i e s . C o l e y v. W.P. Brown &  
Sons Lumber Co., 251 A l a . 235, 37 So. 2d 125 
[ ( 1 9 4 8 ) ] ; S t . C l a i r S p r i n g s H o t e l Co. v. Balcomb, 
215 A l a . 12, 108 So. 858 [ ( 1 9 2 6 ) ] ; Hughes & T i d w e l l  
Supply Co. v. C a r r , 203 A l a . 469, 83 So. 472 
[ ( 1 9 1 9 ) ] . In Copeland v. Warren, 214 A l a . 150, 107 
So. 94 [ ( 1 9 2 6 ) ] , the p a r t i e s had attempted t o 
e xecute a conveyance of p r o p e r t y but the deed 
c o n t a i n e d an i n c o r r e c t d e s c r i p t i o n of the p r o p e r t y 
t o be conveyed. In h o l d i n g the deed v a l i d and 
a l l o w i n g a r e f o r m a t i o n of the d e s c r i p t i o n i n the 
deed the C o u r t s t a t e d : 

"'A c o u r t of e q u i t y t r e a t s as done 
t h a t which ought t o have been done t o c a r r y 
i n t o e f f e c t the i n t e n t i o n of the p a r t i e s , 
and t o t h a t end w i l l g i v e e f f e c t t o the 
t r a n s a c t i o n by f i x i n g the s t a t u s and r i g h t s 
of the p a r t i e s as i f the deed was e x e c u t e d  
on the date i t s h o u l d have been e x e c u t e d . ' 
[Emphasis s u p p l i e d . ] 

" A p p l y i n g the above s t a t e d e q u i t a b l e p r i n c i p l e s 
t o the p r e s e n t case, we f e e l the e v i d e n c e j u s t i f i e d 
the t r i a l c o u r t ' s c o n c l u s i o n t h a t a t the time of the 
d i v o r c e s e t t l e m e n t i t was i n t e n d e d by the p a r t i e s 
t h a t [ E r n e s t ] would be the e x c l u s i v e owner of the 
79-acre t r a c t , and t h a t such i n t e n t i o n s h o u l d be 
e f f e c t u a t e d through t h i s l i t i g a t i o n . Indeed, 
[Mary's] e v i d e n c e , i n c l u d i n g her own t e s t i m o n y , 
f a i l s t o d i s p u t e t h a t such were the terms of the 
agreement. A l t h o u g h [Mary] does not deny t h a t such 
an u n d e r s t a n d i n g was reached between the p a r t i e s , 
she n e v e r t h e l e s s i n s i s t s t h a t s i n c e the same was not 
i n c l u d e d i n the f i n a l decree of d i v o r c e , and t h a t no 
deed c o n v e y i n g her i n t e r e s t was ever e x e c u ted, i t i s 
not now b i n d i n g on h e r ; and, c o n s e q u e n t l y , she 
remains the owner of an u n d i v i d e d o n e - h a l f i n t e r e s t 
i n the p r o p e r t y . 
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"We agree w i t h the t r i a l c o u r t ' s r e j e c t i o n of 
[Mary's] c o n t e n t i o n ; and we h o l d t h a t the t r i a l 
c o u r t d i d not exceed i t s j u r i s d i c t i o n i n 
a d j u d i c a t i n g the r i g h t s of the p a r t i e s by d i v e s t i n g 
t i t l e out of [Mary] and [ v e s t i n g t i t l e ] i n [ E r n e s t ] 
i n accordance w i t h the complete s e t t l e m e n t agreement 
d i s c l o s e d by the t e s t i m o n y as i f she had e x e c u t e d 
the deed on the date of the p r o p e r t y s e t t l e m e n t 
i n c i d e n t t o t h e i r d i v o r c e . A c c o r d i n g l y , the judgment 
of the t r i a l c o u r t i s due t o be and i s hereby 
a f f i r m e d . " 

290 A l a . a t 193-94, 275 So. 2d a t 137-38. 

In the case now b e f o r e us, the s e p a r a t i o n agreement 

e s t a b l i s h e d t h a t Bethany and P y l a n t i n t e n d e d t o v e s t e x c l u s i v e 

t i t l e t o 26 a c r e s of the 71.73-acre p a r c e l i n Bethany, t o v e s t 

e x c l u s i v e t i t l e t o the o t h e r 45.73 a c r e s of the 71.73-acre 

p a r c e l i n P y l a n t , and t o v e s t e x c l u s i v e t i t l e t o the 15-acre 

p a r c e l i n P y l a n t . A c c o r d i n g l y , f o l l o w i n g the h o l d i n g i n 

Newton, we conclude t h a t the s e t t l e m e n t agreement v e s t e d 

e x c l u s i v e t i t l e t o 26 a c r e s of the 71.73-acre p a r c e l i n 

Bethany, v e s t e d e x c l u s i v e t i t l e t o the o t h e r 45.73 a c r e s of 

the 71.73-acre p a r c e l i n P y l a n t , and v e s t e d e x c l u s i v e t i t l e t o 

the 15-acre p a r c e l i n P y l a n t . Because we conclude t h a t the 

s e p a r a t i o n agreement v e s t e d e x c l u s i v e t i t l e t o 26 a c r e s of the 

71.73-acre p a r c e l i n Bethany and v e s t e d e x c l u s i v e t i t l e t o the 

o t h e r 45.73 a c r e s of the 71.73-acre p a r c e l i n P y l a n t , we f i n d 
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no m e r i t i n Bethany's argument t h a t the s e p a r a t i o n agreement 

d i d not t e r m i n a t e the j o i n t tenancy w i t h r i g h t of s u r v i v o r s h i p 

w i t h r e s p e c t t o the 71.73-acre p a r c e l . Cf. Jones v. Shannon, 

[Ms. 2081042, Dec. 11, 2009] So. 3d ( A l a . C i v . App. 

2009) ( h o l d i n g t h a t d i v o r c e judgment, which i n c o r p o r a t e d a 

s e p a r a t i o n agreement t h a t p r o v i d e d f o r the s a l e of m a r i t a l 

p r o p e r t y the husband and the w i f e owned as j o i n t t e n a n t s w i t h 

r i g h t of s u r v i v o r s h i p and d i v i s i o n of the proceeds of the 

s a l e , e s t a b l i s h e d t h a t the husband and the w i f e i n t e n d e d t o 

t e r m i n a t e the j o i n t tenancy w i t h r i g h t of s u r v i v o r s h i p ) . 

A c c o r d i n g l y , we r e v e r s e the judgment of the c i r c u i t c o u r t 

i n s o f a r as i t c o n c l u d e d t h a t the s e p a r a t i o n agreement d i d not 

d i v i d e the 71.72-acre p a r c e l and the 15-acre p a r c e l between 

P y l a n t and Bethany b e f o r e P y l a n t ' s death. 

The next i s s u e we must d e c i d e i s who was e n t i t l e d t o 

P y l a n t ' s 45.73-acre p o r t i o n of the 71.73-acre p a r c e l and the 

15-acre p a r c e l . They were p a r t of P y l a n t ' s p r o b a t e e s t a t e and 

were d e v i s e d by the w i l l . The w i l l d e v i s e d 10 a c r e s of 

P y l a n t ' s 45.73-acre p o r t i o n of the 71.73-acre p a r c e l t o Kim 

and K a t i e . The w i l l d e v i s e d (1) the o t h e r 35.73 a c r e s of 

P y l a n t ' s 45.73-acre p o r t i o n of the 71.73-acre p a r c e l and (2) 
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the 15-acre p a r c e l t o Ken, Adam, B l a k e , and W i l l i n e q u a l 

s h a r e s . C onsequently, we r e v e r s e the judgment of the c i r c u i t 

c o u r t i n s o f a r as i t c o n c l u d e d t h a t Bethany was e n t i t l e d t o an 

u n d i v i d e d o n e - h a l f i n t e r e s t i n the 71.73-acre p a r c e l and the 

15-acre p a r c e l and t h a t Ken, Adam, B l a k e , and W i l l were each 

e n t i t l e d t o an u n d i v i d e d o n e - e i g h t h i n t e r e s t i n the 71.73-acre 

p a r c e l and the 15-acre p a r c e l , and we remand the a c t i o n t o the 

c i r c u i t c o u r t f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 

o p i n i o n . 

The t h i r d and f i n a l i s s u e we must d e c i d e i s whether the 

e s t a t e was r e s p o n s i b l e f o r p a y i n g the debts j o i n t l y owed by 

P y l a n t and Kim t o AuburnBank and Union Bank a t the time of 

P y l a n t ' s death. Those debts were s e c u r e d by mortgages on l a n d 

t h a t passed t o Kim by r i g h t of s u r v i v o r s h i p . In a r g u i n g t h a t 

the e s t a t e i s r e s p o n s i b l e f o r p a y i n g debts of P y l a n t t h a t were 

s e c u r e d by mortgages on l a n d , Kim i s s e e k i n g t o inv o k e the 

d o c t r i n e of e x o n e r a t i o n . 

"The d o c t r i n e of e x o n e r a t i o n o r i g i n a t e d i n 
E n g l i s h common law. E n g l i s h cases from the e a r l y 
e i g h t e e n t h c e n t u r y demonstrate t h a t an h e i r or 
d e v i s e e of r e a l p r o p e r t y c o u l d l o o k t o a decedent's 
p e r s o n a l e s t a t e t o s a t i s f y any mortgage debt 
r e m a i n i n g on a decedent's p r o b a t e p r o p e r t y . The 
d o c t r i n e of e x o n e r a t i o n stems from the bro a d E n g l i s h 
common law r u l e t h a t a l l debts of the deceased were 
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t o be p a i d from h i s p e r s o n a l e s t a t e . Moreover, 
E n g l i s h common law h e l d r e a l p r o p e r t y i n h i g h 
r e g a r d . Not s u r p r i s i n g l y , E n g l i s h common law 
p r o v i d e d f o r e x o n e r a t i o n from the p e r s o n a l e s t a t e of 
a decedent, r a t h e r than from the r e a l p r o p e r t y 
i t s e l f . " 

Thomas E. C l a r y I I I , P r o p e r t y — In re E s t a t e of V i n c e n t : The  

Tennessee Supreme Court D e c l i n e s t o Ext e n d the Common Law  

D o c t r i n e of E x o n e r a t i o n t o S u r v i v o r s h i p P r o p e r t y , 3 4 U. Mem. 

L. Rev. 695, 697-98 (2004) ( f o o t n o t e s o m i t t e d ) . However, 

" [ o ] v e r t i m e , many U n i t e d S t a t e s j u r i s d i c t i o n s found d i s f a v o r 

w i t h the d o c t r i n e of e x o n e r a t i o n and en a c t e d s t a t u t e s 

a b r o g a t i n g the d o c t r i n e i n f a v o r of a r u l e t h a t a l l o w e d f o r 

e x o n e r a t i o n of r e a l p r o p e r t y o n l y when e x p r e s s l y c a l l e d f o r by 

the t e s t a t o r . " I d . a t 700. Alabama i s one of those 

j u r i s d i c t i o n s . See § 43-8-228, A l a . Code 1975. S e c t i o n 43-8¬

228 p r o v i d e s : "A s p e c i f i c d e v i s e passes s u b j e c t t o any 

mortgage i n t e r e s t e x i s t i n g a t the date of death, w i t h o u t r i g h t 

of e x o n e r a t i o n , r e g a r d l e s s of a g e n e r a l d i r e c t i v e i n the w i l l 

t o pay d e b t s . " Thus, i n the case now b e f o r e us, P y l a n t ' s 

g e n e r a l d i r e c t i v e i n h i s w i l l t o pay h i s debts d i d not e n t i t l e 

Kim t o e x o n e r a t i o n . Kim argues t h a t the agreement she and 

P y l a n t s i g n e d on December 16, 2004, i n which they agreed " t h a t 

i f e i t h e r spouse d i e s , a l l mortgages and debts of bot h p a r t i e s 
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w i l l be p a i d i n f u l l by the e s t a t e of the deceased spouse and 

become the p r o p e r t y of the s u r v i v i n g spouse" s h o u l d be 

c o n s i d e r e d as p a r o l e v i d e n c e e x p l a i n i n g P y l a n t ' s i n t e n t w i t h 

r e s p e c t t o e x o n e r a t i o n . However, P y l a n t ' s g e n e r a l d i r e c t i v e 

i n the w i l l t o pay h i s debts i s not ambiguous -- i t 

unambiguously omits any p r o v i s i o n f o r e x o n e r a t i o n . "We must 

take the terms which the t e s t a t o r used i n the w i l l and p a r o l 

e v i d e n c e i s never a d m i s s i b l e t o show terms the t e s t a t o r 

i n t e n d e d t o use and d i d not use." A z a r v. A z a r , 262 A l a . 547, 

550, 80 So. 2d 277, 280 (1955). A c c o r d i n g l y , the c i r c u i t 

c o u r t d i d not e r r i n c o n c l u d i n g t h a t Kim was not e n t i t l e d t o 

e x o n e r a t i o n . 

In summary, we r e v e r s e the judgment of the c i r c u i t c o u r t 

i n s o f a r as i t c o n c l u d e d t h a t the s e p a r a t i o n agreement d i d not 

d i v i d e the 71.73-acre p a r c e l and the 15-acre p a r c e l between 

P y l a n t and Bethany b e f o r e P y l a n t ' s death; we r e v e r s e the 

judgment i n s o f a r as i t c o n c l u d e d t h a t Bethany was e n t i t l e d t o 

an u n d i v i d e d o n e - h a l f i n t e r e s t i n the 71.73-acre p a r c e l and 

the 15-acre p a r c e l and t h a t Ken, Adam, B l a k e , and W i l l were 

each e n t i t l e d t o an u n d i v i d e d o n e - e i g h t h i n t e r e s t i n the 

71.73-acre p a r c e l and the 15-acre p a r c e l ; we a f f i r m the 
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judgment of the c i r c u i t c o u r t i n a l l o t h e r r e s p e c t s ; and we 

remand the a c t i o n t o the c i r c u i t c o u r t f o r f u r t h e r p r o c e e d i n g s 

c o n s i s t e n t w i t h t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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