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PITTMAN, Judge. 

Amber Dawn McElheny ("the mother") ap p e a l s from a 

judgment of the M a r s h a l l C i r c u i t C ourt m o d i f y i n g a 2001 

judgment t h a t had d i v o r c e d her from Leonard John P e p l i n s k i 

("the f a t h e r " ) , had awarded the p a r t i e s j o i n t l e g a l c u s t o d y of 
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the p a r t i e s ' son ("the c h i l d " ) , and had awarded her p r i m a r y 

p h y s i c a l c u s t o d y of the c h i l d . The m o d i f i c a t i o n judgment 

under r e v i e w awarded the p a r t i e s j o i n t l e g a l and p h y s i c a l 

c u s t o d y of the c h i l d . We a f f i r m . 

In August 2007, the mother p e t i t i o n e d f o r a m o d i f i c a t i o n 

of c h i l d s u p p o r t , a l l e g i n g t h a t the f a t h e r ' s income and the 

c h i l d ' s needs had i n c r e a s e d . A d d i t i o n a l l y , the mother asked 

the c o u r t t o reduce the f a t h e r ' s v i s i t a t i o n r i g h t s t o , 

e s s e n t i a l l y , t hose s p e c i f i e d i n a s t a n d a r d form o r d e r i n 

customary use i n the j u d i c i a l c i r c u i t , i n s t e a d of the 

Thursday-night-through-Monday-night v i s i t a t i o n arrangement 

t h a t had been o r d e r e d by the t r i a l c o u r t i n 2003. In September 

2008, the f a t h e r a s s e r t e d a c o u n t e r c l a i m s e e k i n g p r i m a r y 

p h y s i c a l c u s t o d y of the c h i l d o r , i n the a l t e r n a t i v e , an award 

of j o i n t p h y s i c a l custody of the c h i l d . In s u p p o r t of h i s 

c l a i m , the f a t h e r a l l e g e d t h a t "a m a t e r i a l change i n 

c i r c u m s t a n c e s " had o c c u r r e d and t h a t i t was "no l o n g e r i n the 

b e s t i n t e r e s t " of the c h i l d t o l i v e w i t h the mother. F o l l o w i n g 

an ore tenus p r o c e e d i n g , the t r i a l c o u r t awarded j o i n t l e g a l 

and p h y s i c a l c u s t o d y of the c h i l d t o the p a r t i e s . The mother 

then f i l e d a postjudgment motion t o a l t e r , amend, or v a c a t e 
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the judgment, t o which motion the f a t h e r f i l e d a response i n 

o p p o s i t i o n . Upon r e v i e w , the t r i a l c o u r t g r a n t e d the mother's 

motion i n p a r t and d e n i e d i t i n p a r t , but i t d i d not a l t e r the 

cus t o d y d e t e r m i n a t i o n . The mother t h e r e a f t e r a p p e a l e d t o t h i s 

c o u r t . 

The mother r a i s e s two i s s u e s on a p p e a l . F i r s t , the 

mother argues t h a t the t r i a l c o u r t e r r e d t o r e v e r s a l by 

m o d i f y i n g c u s t o d y . Second, the mother argues t h a t the t r i a l 

c o u r t e r r e d i n not awarding her c h i l d s u p p o r t based on the 

a l l e g e d d i f f e r e n c e i n the p a r t i e s ' e a r n i n g c a p a c i t i e s . We 

address each i s s u e i n t u r n . 

The mother a s s e r t s t h a t she was i n i t i a l l y awarded p r i m a r y 

p h y s i c a l c u s t o d y of the c h i l d i n the p a r t i e s ' d i v o r c e judgment 

and t h a t she c o n t i n u e d t o have p r i m a r y p h y s i c a l c u s t o d y a f t e r 

the t r i a l c o u r t m o d i f i e d the f a t h e r ' s v i s i t a t i o n i n 2003. The 

f a t h e r contends t h a t because the r e c o r d on appe a l does not 

c o n t a i n the d i v o r c e judgment or the most r e c e n t c u s t o d y -

m o d i f i c a t i o n judgment, the f a c t t h a t the mother had p r e v i o u s l y 

been awarded p r i m a r y p h y s i c a l c u s t o d y of the c h i l d was not 

e s t a b l i s h e d . The f a t h e r argues t h a t the mother t e s t i f i e d o n l y 

t h a t she had "custo d y " of the c h i l d , which, he c l a i m s , i s 
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i n s u f f i c i e n t e v i d e n c e t h a t she had been awarded p r i m a r y  

p h y s i c a l custody. T h e r e f o r e , he c l a i m s , the r e c o r d does not 

show t h a t the judgment from which the mother has a p p e a l e d was, 

i n f a c t , a m o d i f i c a t i o n of a p r e v i o u s award of c u s t o d y 

f a v o r i n g the mother. N o t w i t h s t a n d i n g the f a t h e r ' s arguments, 

however, the r e c o r d shows t h a t t he f a t h e r , i n h i s c o u n t e r c l a i m 

s e e k i n g a m o d i f i c a t i o n of custody, e x p r e s s l y acknowledged t h a t 

the mother had p r e v i o u s l y been awarded and, a t t h a t t i m e , had 

p r i m a r y p h y s i c a l c u s t o d y of the c h i l d . A d d i t i o n a l l y , i n t h a t 

c o u n t e r c l a i m , the f a t h e r asked the t r i a l c o u r t " t o t a k e 

j u d i c i a l knowledge of a l l t h i n g s had and done i n [the] 

m a t t e r . " The f a t h e r ' s statements i n h i s p l e a d i n g s " c o n s t i t u t e 

j u d i c i a l a d m i s s i o n s " t h a t are c o n c l u s i v e of the i s s u e . See  

Holway v. Wanschek, 690 So. 2d 429, 434 ( A l a . C i v . App. 1997). 

We conclude t h a t the r e c o r d , t h e r e f o r e , r e v e a l s t h a t the 

mother had p r i m a r y p h y s i c a l c u s t o d y of the c h i l d a t the o u t s e t 

of t h i s p r o c e e d i n g . 1 

The r e c o r d shows t h a t the p a r t i e s and the c h i l d l i v e d i n 

Grant a t the time the p a r t i e s were d i v o r c e d i n 2001. A f t e r 

1The mother's motion t o supplement the r e c o r d i s thus 
d e n i e d as moot. 
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the d i v o r c e , the f a t h e r c o n t i n u e d t o r e s i d e i n the p a r t i e s ' 

former home i n Grant. The f a t h e r t e s t i f i e d t h a t he had 

r e m a r r i e d i n 2003 and l i v e d w i t h h i s w i f e ("the stepmother") 

and t h e i r son ("the h a l f b r o t h e r " ) , who had been d i a g n o s e d 

w i t h c e r e b r a l p a l s y . On the o t h e r hand, a f t e r the d i v o r c e , the 

mother and the c h i l d moved t o Scant C i t y , a p p r o x i m a t e l y 20 

m i l e s from Grant, where they had l i v e d w i t h the mother's 

f a t h e r ("the m a t e r n a l g r a n d f a t h e r " ) f o r a p p r o x i m a t e l y one 

year. The mother and the c h i l d had t h e r e a f t e r moved t o Arab 

f o r a p p r o x i m a t e l y 11 months b e f o r e r e t u r n i n g t o the m a t e r n a l 

g r a n d f a t h e r ' s home because the mother had e x p e r i e n c e d 

f i n a n c i a l problems. In May 2008, the mother and the c h i l d had 

moved t o Gadsden t o l i v e w i t h the mother's new husband and h i s 

mother. 

A l t h o u g h t he r e c o r d does not r e v e a l the d i s t a n c e ( i n 

m i l e s ) between Gadsden and the m a t e r n a l g r a n d f a t h e r ' s house, 

from which the mother and the c h i l d had moved, the mother 

avers t h a t her c u r r e n t r e s i d e n c e i n Gadsden i s 49 m i l e s from 

Grant and the f a t h e r a v e rs t h a t the mother's c u r r e n t r e s i d e n c e 

i n Gadsden i s between 54 and 67 m i l e s away from h i s home. 

N o n e t h e l e s s , the r e c o r d shows t h a t the c h i l d had spent a t o t a l 
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of a p p r o x i m a t e l y t h r e e hours per day i n an au t o m o b i l e when he 

had commuted back and f o r t h from the mother and c h i l d ' s new 

r e s i d e n c e i n Gadsden and the c h i l d ' s s c h o o l i n Grant. Both 

p a r t i e s t e s t i f i e d t h a t t he c h i l d had been " t i r e d " i n the 

mornings; the mother c l a i m e d , however, t h a t the c h i l d was 

always " t i r e d " and "cra n k y " i r r e s p e c t i v e of whether he was a t 

the mother's or the f a t h e r ' s house. The mother t e s t i f i e d t h a t 

t h e i r r o u t i n e , a f t e r they had moved t o Gadsden, r e q u i r e d the 

c h i l d t o wake up around 5:45 a.m and t h a t he had u s u a l l y gone 

t o bed around 9 or 9:30 p.m. 

At t r i a l , the f a t h e r t e s t i f i e d t h a t he was s e e k i n g 

a d d i t i o n a l c u s t o d y r i g h t s as t o the c h i l d , e i t h e r an award of 

p r i m a r y p h y s i c a l c u s t o d y or j o i n t p h y s i c a l custody; he a v e r r e d 

t h a t , i n h i s o p i n i o n , t he c h i l d needed t o be removed from the 

" h o s t i l e environment" of l i v i n g w i t h the mother, t h a t 

" e v e r y t h i n g [the c h i l d ] does i s i n Grant, " and t h a t the c h i l d 

needed p a t e r n a l guidance because he was m a t u r i n g . The f a t h e r 

e x p l a i n e d t h a t he had been prompted t o seek a d d i t i o n a l c u s t o d y 

r i g h t s a f t e r the c h i l d had a l l e g e d l y t o l d t h e f a t h e r i n August 

2008 t h a t he had not been g e t t i n g a l o n g w i t h the mother. He 

t e s t i f i e d t h a t , a l o n g w i t h the c h i l d ' s s c h o o l , a l l the c h i l d ' s 
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f r i e n d s were l o c a t e d i n Grant. He f u r t h e r a l l e g e d t h a t the 

c h i l d had asked him q u e s t i o n s about male s e x u a l p h y s i o l o g y 

t h a t , the f a t h e r c l a i m e d , o n l y he c o u l d f u l l y answer. 

The f a t h e r a l s o t e s t i f i e d t h a t , because of the needs of 

the h a l f b r o t h e r , he and the stepmother have a r r a n g e d t h e i r 

work s c h e d u l e s so t h a t one of them i s always a t home w i t h the 

h a l f b r o t h e r . The f a t h e r s t a t e d t h a t he had been an a c t i v e 

p a r t i c i p a n t i n the c h i l d ' s l i f e ; i n d e e d , b o t h p a r t i e s 

t e s t i f i e d t h a t the c h i l d had been i n the f a t h e r ' s c a r e 

a p p r o x i m a t e l y 50 p e r c e n t of the time s i n c e 2003. 2 He 

t e s t i f i e d t h a t he had l e d the c h i l d ' s Cub Scout t r o o p ; t h a t 

the stepmother had been the "den mother" of t h a t t r o o p ; t h a t 

he had coached some of the a t h l e t i c teams on which the c h i l d 

had p l a y e d ; and t h a t t he c h i l d c o u l d no l o n g e r p l a y b a s k e t b a l l 

i n Grant, as he had done i n 2006, because the mother d i d not 

have time t o accommodate the c h i l d ' s e x t r a c u r r i c u l a r 

a c t i v i t i e s . He s t a t e d t h a t they had r e g i s t e r e d the c h i l d f o r 

s c o u t i n g a c t i v i t i e s i n G u n t e r s v i l l e , a l o c a t i o n t h a t was 

2The f a t h e r p r e s e n t e d e v i d e n c e i n the form of a c a l e n d a r 
i n d i c a t i n g those days of the week t h a t the c h i l d had r o u t i n e l y 
been i n h i s c a r e , which showed t h a t the c h i l d had been i n h i s 
care a p p r o x i m a t e l y 50 p e r c e n t of the t i m e . The mother 
t e s t i f i e d t h a t the c a l e n d a r was a c c u r a t e . 
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a p p r o x i m a t e l y h a l f w a y between the p a r t i e s ' homes a t the time . 

The f a t h e r t e s t i f i e d t h a t they had chosen t h a t l o c a t i o n t o 

r e g i s t e r the c h i l d f o r s c o u t i n g so t h a t the f a t h e r and the 

mother would e q u a l l y be a b l e t o p a r t i c i p a t e , but he c l a i m e d 

t h a t the mother had accompanied t he c h i l d t o t r o o p meetings 

o n l y t h r e e or f o u r t i m e s . The mother, on the o t h e r hand, 

e x p l a i n e d t h a t she had not a t t e n d e d the c h i l d ' s t r o o p meetings 

because her h a v i n g not been i n v o l v e d i n the way t h a t the 

f a t h e r and the stepmother were had made her u n c o m f o r t a b l e . 

The r e c o r d r e v e a l s t h a t the c h i l d had a l s o t aken k a r a t e 

c l a s s e s on Tuesday and Thursday n i g h t s i n A l b e r t v i l l e , t o 

which the mother would d r i v e him a f t e r s c h o o l and from which 

the f a t h e r would p i c k him up, on those n i g h t s t h a t the f a t h e r 

e x e r c i s e d v i s i t a t i o n . When asked whether she had p r e v e n t e d 

the c h i l d from p a r t i c i p a t i n g i n o t h e r e x t r a c u r r i c u l a r 

a c t i v i t i e s , the mother s t a t e d t h a t she had not. The mother 

e x p l a i n e d t h a t she had l e t the c h i l d choose whether he wanted 

t o e n r o l l i n b a s k e t b a l l or k a r a t e and t h a t he had chosen 

k a r a t e . The f a t h e r , on the o t h e r hand, a v e r r e d t h a t the 

mother's s c h e d u l e had p r e v e n t e d the c h i l d from g e t t i n g 
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i n v o l v e d i n c e r t a i n u n s p e c i f i e d e x t r a c u r r i c u l a r a c t i v i t i e s ; he 

t e s t i f i e d t h a t the c h i l d had m issed p a r t s of h i s c h i l d h o o d . 

The mother t e s t i f i e d t h a t she had worked as a d i s p a t c h e r 

f o r a county s h e r i f f ' s department a f t e r the p a r t i e s ' d i v o r c e 

and had pursued a b a c h e l o r ' s degree i n elementary e d u c a t i o n a t 

t h a t t i m e . A f t e r she had r e c e i v e d t h a t degree, the mother 

began t e a c h i n g a t a s c h o o l i n Grant i n August 2006. The 

c h i l d , who had o r i g i n a l l y a t t e n d e d s c h o o l i n Scant C i t y , had 

e n r o l l e d a t the s c h o o l where the mother was t e a c h i n g i n August 

2006 upon the agreement of b o t h p a r t i e s . At t r i a l , the 

p a r t i e s e x p r e s s e d no c u r r e n t p l a n s t o e n r o l l the c h i l d i n 

another s c h o o l . The mother t e s t i f i e d t h a t she had been 

g r a n t e d t e n u r e a t t h a t s c h o o l and t h a t she had no c u r r e n t 

p l a n s t o f i n d work anywhere e l s e . Both p a r e n t s t e s t i f i e d t h a t 

the c h i l d had many f r i e n d s i n Grant and t h a t he o f t e n a t t e n d e d 

s p e n d - t h e - n i g h t p a r t i e s w i t h those f r i e n d s on the weekends. 

The mother t e s t i f i e d t h a t she had always d r i v e n the c h i l d t o 

Grant so t h a t he c o u l d v i s i t h i s f r i e n d s on the weekends. 

The mother t e s t i f i e d t h a t she had p e t i t i o n e d t o have the 

f a t h e r ' s v i s i t a t i o n reduced because, she c l a i m e d , the f a t h e r ' s 

work s c h e d u l e was such t h a t the c h i l d would r o u t i n e l y spend 
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h i s v i s i t a t i o n time w i t h the stepmother i n s t e a d of the f a t h e r . 

S p e c i f i c a l l y , the mother t e s t i f i e d t h a t the c h i l d had r e c e n t l y 

spent h i s b i r t h d a y w i t h h i s stepmother, r a t h e r than the f a t h e r 

or the mother, and t h a t i t had h u r t her f e e l i n g s . The mother 

a l s o s t a t e d t h a t the c h i l d had become c o n f u s e d about the 

arrangement and, she a v e r r e d , would o f t e n be unsure w i t h whom 

he was supposed t o commute on t h o s e days t h a t the p a r t i e s 

t y p i c a l l y exchanged the c h i l d . 

A l t h o u g h the e x a c t terms of the f a t h e r ' s p r e e x i s t i n g 

v i s i t a t i o n r i g h t s are not c l e a r from the r e c o r d , i t appears 

t h a t the f a t h e r had o r i g i n a l l y been awarded v i s i t a t i o n f o r 

ev e r y o t h e r Thursday e v e n i n g a t 6 p.m. u n t i l the f o l l o w i n g 

Monday e v e n i n g a t 6 p.m. F o l l o w i n g the m o d i f i c a t i o n , i n 2003, 

he had a l s o e x e r c i s e d v i s i t a t i o n w i t h the c h i l d e v e r y Tuesday 

n i g h t . The r e c o r d f u r t h e r r e v e a l s t h a t the p a r t i e s had s h a r e d 

cus t o d y of the c h i l d d u r i n g the summer f o r r o t a t i n g , two-week 

i n t e r v a l s . 

The r e c o r d shows t h a t the mother would drop the c h i l d o f f 

a t the f a t h e r ' s house on those days t h a t the c h i l d v i s i t e d the 

f a t h e r . B e f o r e 2006, when the c h i l d a t t e n d e d s c h o o l i n Scant 

C i t y , he would r i d e the bus home on Mondays, even though the 
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f a t h e r had v i s i t a t i o n u n t i l 6 p.m. The r e c o r d shows t h a t , 

once the c h i l d began a t t e n d i n g s c h o o l i n Grant, the mother 

would drop the c h i l d o f f a t the f a t h e r ' s house a f t e r s c h o o l , 

d e s p i t e the t r i a l c o u r t ' s o r d e r t h a t had i n s t r u c t e d the f a t h e r 

t o p i c k up the c h i l d . However, the r e c o r d f u r t h e r shows t h a t , 

a t the b e g i n n i n g of the 2008 s c h o o l y e a r , the mother had 

d r i v e n the c h i l d back t o Gadsden and had r e q u i r e d the f a t h e r 

t o p i c k up the c h i l d a t t h e i r home t h e r e , which had r e s u l t e d 

i n the c h i l d ' s t r a v e l i n g i n the c a r f o r an a d d i t i o n a l hour and 

a h a l f on those n i g h t s t h a t the c h i l d was s c h e d u l e d t o v i s i t 

h i s f a t h e r ; the mother a d m i t t e d t h a t the a d d i t i o n a l t r a v e l 

time had l i k e l y not been a f a i r arrangement f o r the c h i l d , but 

she s t a t e d t h a t i t had not been her i n t e n t t o harm the c h i l d . 

The r e c o r d a l s o shows t h a t the c h i l d had c o n s i s t e n t l y made 

grades of A or B i n s c h o o l ; the mother, however, a d m i t t e d t h a t 

the c h i l d had the p o t e n t i a l t o do much b e t t e r . The mother 

t e s t i f i e d t h a t she had t r i e d t o a v o i d communicating w i t h the 

f a t h e r about v i s i t a t i o n because, she c l a i m e d , he had been 

"condescending" t o her i n the p a s t . The r e c o r d shows t h a t the 

p a r t i e s p r i m a r i l y communicate by s e n d i n g t e x t messages t o one 

another and through e - m a i l . 
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A f t e r the t r i a l c o u r t o r d e r e d the p a r t i e s t o share j o i n t 

p h y s i c a l c u s t o d y of the c h i l d on an r o t a t i n g week-to-week 

b a s i s , the mother argued, i n her postjudgment motion, t h a t the 

t r i a l c o u r t had had no b a s i s on which t o d i v e s t her of p r i m a r y 

p h y s i c a l c u s t o d y . A d d i t i o n a l l y , she contended t h a t the t r i a l 

c o u r t had e r r e d i n d e n y ing her c l a i m f o r m o d i f i c a t i o n of c h i l d 

s u p p o r t ; t h a t i t had a c t e d o u t s i d e i t s d i s c r e t i o n i n not 

s e t t i n g f o r t h c u s t o d y arrangements f o r h o l i d a y s and s c h o o l 

v a c a t i o n s ; t h a t i t had e r r e d i n not a l l o c a t i n g r e s p o n s i b i l i t y 

f o r p r o v i d i n g h e a l t h - i n s u r a n c e coverage or f o r d e f r a y i n g o t h e r 

m e d i c a l , d e n t a l , and p h a r m a c e u t i c a l expenses not c o v e r e d by 

i n s u r a n c e ; and t h a t the t r i a l c o u r t had e r r e d i n not awarding 

the mother an a t t o r n e y f e e . 

In response t o the mother's motion, the f a t h e r argued 

t h a t the t r i a l c o u r t ' s award of j o i n t p h y s i c a l c u s t o d y was 

s u p p o r t e d by the e v i d e n c e . In f u r t h e r o p p o s i t i o n t o the 

mother's motion, the f a t h e r contended t h a t the t r i a l c o u r t ' s 

award of j o i n t p h y s i c a l c u s t o d y r e n d e r e d the m a t ter of whether 

t o award c h i l d s u p p o r t t o e i t h e r p a r e n t d i s c r e t i o n a r y w i t h the 

t r i a l c o u r t and t h a t the t r i a l c o u r t had p r o p e r l y e x e r c i s e d 

t h a t d i s c r e t i o n . However, the f a t h e r conceded t h a t i t might 
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be "prudent" f o r the t r i a l c o u r t t o amend i t s o r d e r t o address 

how the p a r t i e s s h o u l d e x e r c i s e c u s t o d y d u r i n g c e r t a i n times 

of the year and i n making c e r t a i n d e c i s i o n s f o r the c h i l d . 

A d d i t i o n a l l y , the f a t h e r proposed a p l a n a l l o c a t i n g d e c i s i o n -

making a u t h o r i t y r e g a r d i n g v a r i o u s a s p e c t s of the c h i l d ' s l i f e 

between the p a r t i e s . Upon i t s r e v i e w of the f i l i n g s , the 

t r i a l c o u r t d e n i e d the mother's r e q u e s t s t o v a c a t e i t s r u l i n g 

on the c u s t o d y and c h i l d - s u p p o r t i s s u e s . However, the t r i a l 

c o u r t p r o v i d e d , i n i t s o r d e r , t h a t the c h i l d was t o c o n t i n u e 

a t t e n d i n g the s c h o o l he had been a t t e n d i n g and t h a t the f a t h e r 

would be r e s p o n s i b l e f o r p r o v i d i n g h e a l t h - c a r e i n s u r a n c e f o r 

the c h i l d . 

I t i s w e l l s e t t l e d t h a t , t o modify a p r e v i o u s c u s t o d y 

award, " [ t ] h e p a r e n t s e e k i n g the c u s t o d y change must show not 

o n l y t h a t [he or] she i s f i t , but a l s o t h a t the change of 

c u s t o d y ' m a t e r i a l l y promotes' the c h i l d ' s b e s t i n t e r e s t and 

w e l f a r e , " a s t a n d a r d most n o t a b l y a r t i c u l a t e d and adopted i n 

Ex p a r t e McLendon, 455 So. 2d 863, 866 ( A l a . 1984). That case 

f u r t h e r s t a t e s : 

"'[The McLendon standard] i s a r u l e of repose, 
a l l o w i n g the c h i l d , whose w e l f a r e i s paramount, the 
v a l u a b l e b e n e f i t of s t a b i l i t y and the r i g h t t o put 
down i n t o i t s environment those r o o t s n e c e s s a r y f o r 
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the c h i l d ' s h e a l t h y growth i n t o a d o l e s c e n c e and 
ad u l t h o o d . The d o c t r i n e r e q u i r e s t h a t the p a r t y 
s e e k i n g m o d i f i c a t i o n prove t o the c o u r t ' s 
s a t i s f a c t i o n t h a t m a t e r i a l changes a f f e c t i n g the 
c h i l d ' s w e l f a r e s i n c e the most r e c e n t [judgment] 
demonstrate t h a t c u s t o d y s h o u l d be d i s t u r b e d t o 
promote the c h i l d ' s b e s t i n t e r e s t s . The p o s i t i v e 
good brought about by the m o d i f i c a t i o n must more 
than o f f s e t t h e i n h e r e n t l y d i s r u p t i v e e f f e c t caused 
by u p r o o t i n g the c h i l d . Frequent d i s r u p t i o n s are t o 
be condemned.'" 

McLendon, 455 So. 2d a t 865-66 ( q u o t i n g Wood v. Wood, 333 So. 

2d 826, 828 ( A l a . C i v . App. 1976)); see a l s o Ex p a r t e  

C l e g h o r n , 933 So. 2d 462, 469 ( A l a . 2008) ( h o l d i n g t h a t a 

p a r t y s e e k i n g a m o d i f i c a t i o n of cust o d y need not e s t a b l i s h 

t h a t a m a t e r i a l change i n c i r c u m s t a n c e s has o c c u r r e d such t h a t 

i t i s ov e r w h e l m i n g l y n e c e s s a r y t o modify c u s t o d y ) . Because 

the r e c o r d , as we have d i s c u s s e d , r e f l e c t s t h a t the mother 

r e t a i n e d p r i m a r y p h y s i c a l c u s t o d y of the c h i l d a t the 

commencement of the p r o c e e d i n g s i n the t r i a l c o u r t , t he 

f a t h e r ' s r e q u e s t f o r a change i n cust o d y was due t o be 

c o n s i d e r e d by the t r i a l c o u r t i n l i g h t of McLendon. See Ex  

p a r t e Johnson, 673 So. 2d 410, 413 ( A l a . 1994) ("If one p a r e n t 

has p r e v i o u s l y been g r a n t e d p r i m a r y p h y s i c a l c u s t o d y or i f one 

p a r e n t has 'given up' l e g a l c u s t o d y , then an e x i s t i n g c u s t o d y 

arrangement w i l l be m o d i f i e d o n l y i f the m o d i f i c a t i o n 
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m a t e r i a l l y promotes the b e s t i n t e r e s t s and w e l f a r e of the 

c h i l d . " ) ; B e r r e y v. B e r r e y , 622 So. 2d 1316, 1318 ( A l a . C i v . 

App. 1993) ( h o l d i n g t h a t McLendon governed when the p a r t i e s 

s h a r e d j o i n t l e g a l c u s t o d y but the mother had p r i m a r y p h y s i c a l 

c u s t o d y s u b j e c t t o the f a t h e r ' s v i s i t a t i o n ) . 

The mother contends t h a t the t r i a l c o u r t ' s m o d i f i c a t i o n 

judgment s h o u l d be r e v e r s e d because, she c l a i m s , the f a t h e r 

f a i l e d t o meet the McLendon s t a n d a r d , as a m a t t e r of law. The 

mother a l t e r n a t i v e l y contends t h a t the cause s h o u l d be 

remanded because, she a v e r s , the t r i a l c o u r t d i d not e x p r e s s l y 

s t a t e the c u s t o d y - m o d i f i c a t i o n s t a n d a r d t h a t i t had a p p l i e d i n 

i t s judgment. In a s s e r t i n g t h a t second argument, the mother 

r e l i e s on C.A.M. v. B.G.H., 869 So. 2d 507 ( A l a . C i v . App. 

2003), i n which a t r i a l c o u r t had m o d i f i e d i t s p r e v i o u s award 

of p r i m a r y p h y s i c a l c u s t o d y t o the mother t o award p r i m a r y 

p h y s i c a l c u s t o d y t o the f a t h e r i n response t o the f a t h e r ' s 

c l a i m t h a t the mother was s e x u a l l y a b u s i n g the c h i l d i n t h a t 

case. In i t s m o d i f i c a t i o n judgment, however, the t r i a l c o u r t 

d i d not i d e n t i f y the c u s t o d y - m o d i f i c a t i o n s t a n d a r d t h a t i t had 

a p p l i e d , nor d i d i t s e t f o r t h the f a c t o r s t h a t i t had 

c o n s i d e r e d i n r e a c h i n g i t s d e t e r m i n a t i o n . As a r e s u l t of t h i s 
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c o u r t ' s " i n a b i l i t y t o determine the s t a n d a r d " t h a t the t r i a l 

c o u r t had a p p l i e d i n t h a t case, combined w i t h "the 

p a r t i c u l a r l y c l o s e f a c t s " of t h a t case, we remanded the case 

" t o a l l o w the t r i a l c o u r t t o e v a l u a t e the evi d e n c e i n 

accordance w i t h the s t a n d a r d s e t f o r t h i n Ex p a r t e McLendon." 

C.A.M., 869 So. 2d a t 508. 

I t i s w e l l s e t t l e d , however, t h a t we " w i l l not presume 

e r r o r on the p a r t of the t r i a l c o u r t , " P i c k e t t v. P i c k e t t , 792 

So. 2d 1124, 1128 ( A l a . C i v . App. 2001), nor do we r e q u i r e a 

t r i a l c o u r t t o s e t f o r t h " c o n c l u s i o n s of law i n i t s f i n a l 

o r d e r u n l e s s a s t a t u t e s p e c i f i c a l l y r e q u i r e s i t t o do so," 

T a y l o r v. T a y l o r , 387 So. 2d 849, 852 ( A l a . C i v . App. 1980); 

see a l s o Rule 5 2 ( a ) , A l a . R. C i v . P. Moreover, the f a c t s i n 

C.A.M. are d i s t i n g u i s h a b l e from the f a c t s i n t h i s case because 

they were " p a r t i c u l a r l y c l o s e . " L i k e w i s e d i s t i n g u i s h a b l e from 

t h i s case i s Wood v. Wood, 29 So. 3d 908, 911 ( A l a . C i v . App. 

2009), a n o t h e r case c i t e d by the mother i n sup p o r t of her 

p o s i t i o n . In Wood, we r e v e r s e d the judgment and remanded the 

case t o the t r i a l c o u r t a f t e r c o n c l u d i n g t h a t the t r i a l c o u r t 

had e r r e d i n t r e a t i n g t h e mother's agreement t o a l l o w the 

f a t h e r t o e x e r c i s e v i s i t a t i o n i n accordance w i t h h i s work 
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sc h e d u l e as b e i n g a v o l u n t a r y r e l i n q u i s h m e n t of the mother's 

p r i m a r y p h y s i c a l c u s t o d y so as t o l e s s e n the burden t h a t the 

f a t h e r was r e q u i r e d t o meet. 29 So. 3d a t 911. A l t h o u g h the 

t r i a l c o u r t ' s judgment i n Wood was i n d e e d s i l e n t as t o the 

m o d i f i c a t i o n s t a n d a r d t h a t t h a t c o u r t had a p p l i e d , the 

f i n d i n g s of f a c t made by the t r i a l c o u r t i n t h a t case 

i n d i c a t e d t h a t the t r i a l c o u r t had a p p l i e d an improper 

m o d i f i c a t i o n s t a n d a r d , and, t h u s , we had no b a s i s on which t o 

not presume e r r o r . 

In t h i s case, however, the t r i a l c o u r t ' s judgment s t a t e d 

t h a t " [ h ] e n c e f o r t h , the p a r t i e s s h a l l share j o i n t p h y s i c a l 

c u s t o d y , " which language i n d i c a t e s t o us t h a t t he t r i a l c o u r t 

u n doubtedly t r e a t e d i t s d e c i s i o n as a m o d i f i c a t i o n of a 

p r e v i o u s custody arrangement under which a p a r t y was e n t i t l e d 

t o p r i m a r y p h y s i c a l c u s t o d y . A c c o r d i n g l y , we must presume 

t h a t the c o u r t a p p l i e d the McLendon s t a n d a r d . Even i f the 

t r i a l c o u r t had a p p l i e d t he wrong s t a n d a r d , "when the s t a n d a r d 

a p p l i e d by the t r i a l c o u r t i n r e a c h i n g i t s cust o d y 

d e t e r m i n a t i o n i s improper, t h a t judgment i s due t o be r e v e r s e d 

and the cause remanded u n l e s s the e r r o r i s h a r m l e s s . " McCain  

v. McCain, 895 So. 2d 362, 363 ( A l a . C i v . App. 2004) ( c i t i n g 
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R e h f e l d v. Roth, 885 So. 2d 791 ( A l a . C i v . App. 2004)) 

(emphasis added); see a l s o West v. Rambo, 786 So. 2d 1138, 

1141 ( A l a . C i v . App. 2000) ( i n d i c a t i n g t h a t , i f e v i d e n c e 

s u p p o r t s a change of c u s t o d y under the McLendon s t a n d a r d , a 

t r i a l c o u r t ' s a p p l i c a t i o n of the s t a n d a r d s e t out i n Ex p a r t e  

Couch, 521 So. 2d 987 ( A l a . 1988), i s h a r m l e s s ) . Thus, our 

next s t e p i n a n a l y z i n g the p r o p r i e t y of the t r i a l c o u r t ' s 

judgment i s t o determine whether the f a c t s of t h i s case 

s a t i s f y the McLendon s t a n d a r d . 

When we r e v i e w a t r i a l c o u r t ' s judgment w i t h r e g a r d t o 

c h i l d c u s t o d y t h a t i s based on ore tenus e v i d e n c e , we a f f o r d 

a presumption of c o r r e c t n e s s t o t h a t judgment and we w i l l 

r e v e r s e o n l y i f "'"'the e v i d e n c e ... f a i l s t o s u p p o r t the 

d e t e r m i n a t i o n [so] t h a t [ t h a t judgment] i s p l a i n l y and 

p a l p a b l y wrong....'"'" G i l l i a m v. G i l l i a m , 876 So. 2d 1135, 

1140 ( A l a . C i v . App. 2003). " ' T h i s presumption i s based on 

the t r i a l c o u r t ' s unique p o s i t i o n t o d i r e c t l y observe the 

w i t n e s s e s and t o a s s e s s t h e i r demeanor and c r e d i b i l i t y [ , 

which] o p p o r t u n i t y ... i s e s p e c i a l l y i m p o r t a n t i n c h i l d -

c u s t o d y c a s e s . ' " I d . 
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The r e c o r d r e v e a l s u n d i s p u t e d e v i d e n c e i n d i c a t i n g t h a t 

the mother's move t o Gadsden r e q u i r e s the c h i l d t o be i n the 

c a r f o r a p p r o x i m a t e l y t h r e e hours everyday, but the r e c o r d i s 

u n c l e a r as t o the d i s t a n c e between the mother and the c h i l d ' s 

new home i n Gadsden and the p a t e r n a l g r a n d f a t h e r ' s house i n 

Scant C i t y , where the mother and the c h i l d had r e s i d e d b e f o r e 

moving t o Gadsden. The r e c o r d does, however, show t h a t t h e i r 

home i n Gadsden i s 49 m i l e s from Grant, where the c h i l d ' s 

s c h o o l was l o c a t e d , and between 54 and 67 m i l e s from the 

f a t h e r ' s house, a l s o i n Grant. In Marsh v. Smith, 37 So. 3d 

174, 178 ( A l a . C i v . App. 2009), we r e c o g n i z e d t h a t a change i n 

the p r i n c i p a l r e s i d e n c e of the c h i l d i s "presumed not t o be i n 

the b e s t i n t e r e s t of [the] c h i l d [and] i s n e c e s s a r i l y a 

m a t e r i a l change" when t h a t r e l o c a t i o n i s t o a l o c a t i o n t h a t i s 

more than 60 m i l e s away or a c r o s s s t a t e l i n e s . 37 So. 3d a t 

178 ( c i t i n g T o l e r v. T o l e r , 947 So. 2d 416 ( A l a . C i v . App. 

2006)); c f . A l a . Code 1975, § 30-3-169.4 ( a d d r e s s i n g 

r e l o c a t i o n s of g r e a t e r d i s t a n c e than 60 m i l e s or a c r o s s s t a t e 

l i n e s ) . In t h i s case, the mother and the c h i l d ' s r e l o c a t i o n 

t o Gadsden does not g i v e r i s e t o a presumption t h a t t h a t 

r e l o c a t i o n i s a m a t e r i a l change and not i n the c h i l d ' s b e s t 
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i n t e r e s t , under Marsh, because the r e c o r d does not e s t a b l i s h 

t h a t the r e l o c a t i o n i s more than 60 m i l e s away from the 

m a t e r n a l g r a n d f a t h e r ' s house, though i t i s l i k e l y c l o s e . 

However, the t r i a l c o u r t may c o n s i d e r a change i n p r i n c i p a l 

r e s i d e n c e as a f a c t o r i n d e t e r m i n i n g whether t o modify 

cus t o d y , Marsh, s u p r a , and, e s p e c i a l l y i n l i g h t of the 

i n c r e a s e d amount of time t h a t the c h i l d i s r e q u i r e d t o t r a v e l 

t o s c h o o l and t o h i s a c t i v i t i e s , the t r i a l c o u r t had ample 

bases t o do so here. The e v i d e n c e p r e s e n t e d a l s o s u p p o r t s the 

c o n c l u s i o n t h a t the time t h a t the c h i l d has had t o do h i s 

homework i s n e c e s s a r i l y compromised by the commuting time t o 

and from s c h o o l everyday from the mother's Gadsden home and 

t h a t the l o n g d r i v e i s the reason why, as b o t h p a r e n t s 

t e s t i f i e d , the c h i l d i s " t i r e d . " A l t h o u g h the r e c o r d shows 

t h a t the c h i l d had performed w e l l i n s c h o o l , the mother 

t e s t i f i e d t h a t the c h i l d a c t u a l l y had the p o t e n t i a l t o p e r f o r m 

b e t t e r . Because the e v i d e n c e s u p p o r t e d the p r o p o s i t i o n s t h a t 

a change i n the p r i n c i p a l r e s i d e n c e of the c h i l d had o c c u r r e d 

f o l l o w i n g the most r e c e n t c u s t o d y judgment and a l s o t h a t t h a t 

change had d e t r i m e n t a l l y a f f e c t e d the c h i l d , the t r i a l c o u r t ' s 

m o d i f i c a t i o n of c u s t o d y d i d not amount t o e r r o r . 
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The r e c o r d f u r t h e r shows t h a t the t r i a l c o u r t c o u l d have 

p r o p e r l y c o n s i d e r e d the d e s i r a b i l i t y of f o s t e r i n g the c h i l d ' s 

r e l a t i o n s h i p w i t h the f a t h e r , as e v i d e n c e d by the u n d i s p u t e d 

t e s t i m o n y t h a t the c h i l d had been m a t u r i n g and had asked 

s e n s i t i v e b i o l o g i c a l q u e s t i o n s t h a t would i d e a l l y be most 

c o m f o r t a b l y a d d r e s s e d t o , and answered by, the f a t h e r , t o be 

an a d d i t i o n a l f a c t o r f a v o r i n g m o d i f i c a t i o n of c u s t o d y . See  

G i l l i a m , 876 So. 2d a t 1141 ( q u o t i n g Ex p a r t e Devine, 398 So. 

2d 686, 696-97 ( A l a . 1981)). Moreover, the r o t a t i n g , week-to-

week cus t o d y arrangement o r d e r e d by the t r i a l c o u r t i s not 

i p s o f a c t o i n c o n s i s t e n t w i t h the emphasis on s t a b i l i t y 

e x p r e s s e d i n the McLendon s t a n d a r d . Indeed, the week-to-week 

arrangement c o u l d have been viewed by the t r i a l c o u r t as a 

more s t a b l e r o u t i n e f o r the c h i l d , as compared t o the 

p r e v i o u s l y o r d e r e d arrangement (which had awarded the f a t h e r 

v i s i t a t i o n f o r e v e r y o t h e r Thursday n i g h t through Monday n i g h t 

and e v e r y Tuesday n i g h t ) , e s p e c i a l l y i n l i g h t of the mother's 

t e s t i m o n y t h a t the c h i l d had been c o n f u s e d by t h a t p r e v i o u s 

arrangement. 

F i n a l l y , we acknowledge t h a t " ' [ t ] h e j o y of companionship 

and of d a i l y s e r v i c e f o r one's c h i l d r e n are among the s a c r e d 
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r i g h t s of parenthood'" and t h a t such " ' r e l a t i o n s h o l d the b e s t 

t h e r e i s i n l i f e . ' " Statham v. Statham, 282 A l a . 322, 326, 

211 So. 2d 456, 459-60 (1968) ( q u o t i n g Sparkman v. Sparkman, 

217 A l a . 41, 43, 114 So. 580, 582 (1927)). We agree w i t h the 

f a t h e r ' s argument t h a t , i n t h i s case, t he t r i a l c o u r t found a 

way t o award b o t h p a r e n t s t h a t " ' j o y of companionship'" and 

en a b l e d the c h i l d t o b e t t e r a d j u s t t o those changes t h a t 

r e s u l t e d from the move t o Gadsden. 

Because we have de t e r m i n e d t h a t the r e c o r d e x h i b i t s 

adequate grounds on which the t r i a l c o u r t c o u l d have m o d i f i e d 

c u s t o d y and p r o p e r l y awarded j o i n t p h y s i c a l c u s t o d y t o the 

p a r t i e s , the t r i a l c o u r t had no l e g a l o b l i g a t i o n t o r e q u i r e 

the f a t h e r t o pay any c h i l d s u p p o r t t o the mother. A l l e n v.  

A l l e n , 966 So. 2d 929, 932-33 ( A l a . C i v . App. 2007) ( q u o t i n g 

B o a t f i e l d v. Clough, 895 So. 2d 354, 357 ( A l a . C i v . App. 

2004)) ( h o l d i n g t h a t a t r i a l c o u r t i s not r e q u i r e d t o p r o v i d e 

f o r a c h i l d - s u p p o r t o b l i g a t i o n when i t o r d e r s p a r e n t s t o share 

j o i n t p h y s i c a l c u s t o d y of the c h i l d ) . T h e r e f o r e , the mother's 

second i s s u e c o n c e r n i n g the t r i a l c o u r t ' s d e c i s i o n not t o 

award c h i l d s u p p o r t t o e i t h e r p a r t y , n o t w i t h s t a n d i n g c l a i m e d 

d i f f e r e n c e s i n the p a r t i e s ' e a r n i n g s , i s w i t h o u t m e r i t . 
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For the reasons s t a t e d above, the t r i a l c o u r t ' s judgment 

i s due t o be a f f i r m e d . 

AFFIRMED. 

Bryan and Moore, J J . , concur. 

Thompson, P.J., and Thomas, J . , concur i n the r e s u l t , 

w i t h o u t w r i t i n g s . 
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