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v i s i t a t i o n w i t h a m i n o r c h i l d has been s o u g h t . I n S e p t e m b e r 

2009, t h e p a t e r n a l g r a n d p a r e n t s o f Matthew F i s h e r Jameson 

("the c h i l d " ) -- James W i l l i a m Jameson and Lynn B i s t l e Jameson 

("the p a t e r n a l g r a n d p a r e n t s " ) -- b r o u g h t t h e u n d e r l y i n g a c t i o n 

a g a i n s t t h e c h i l d ' s p a r e n t s , M i c h e l l e C. Jameson ("the 

m o t her") and Matthew S. Jameson ("the f a t h e r " ) . The f a t h e r 

moved t o d i s m i s s t h e a c t i o n , a s s e r t i n g t h a t t h e p a t e r n a l 

g r a n d p a r e n t s ' a c t i o n c o n t r a v e n e d t h e s e c o n d s e n t e n c e o f A l a . 

Code 1975, § 3 0 - 3 - 4 . 1 ( e ) , w h i c h p r o v i d e s t h a t " [ a ] n o r i g i n a l 

a c t i o n r e q u e s t i n g v i s i t a t i o n r i g h t s s h a l l n o t be f i l e d by any 

g r a n d p a r e n t more t h a n once d u r i n g any t w o - y e a r p e r i o d and 

s h a l l n o t be f i l e d d u r i n g any y e a r i n w h i c h a n o t h e r c u s t o d y 

a c t i o n has been f i l e d c o n c e r n i n g t h e c h i l d . " The t r i a l c o u r t 

d e n i e d t h e f a t h e r ' s m o t i o n on November 25, 2009. 

On J a n u a r y 13, 2010, 49 days a f t e r t h e t r i a l c o u r t ' s 

o r d e r was e n t e r e d , t h e f a t h e r f i l e d a p e t i t i o n i n t h i s c o u r t 

s e e k i n g mandamus r e v i e w o f t h e t r i a l c o u r t ' s o r d e r . 

N o t w i t h s t a n d i n g t h a t t h e f a t h e r ' s p e t i t i o n was f i l e d o u t s i d e 

a p r e s u m p t i v e l y r e a s o n a b l e t i m e , see R u l e 2 1 ( a ) ( 3 ) , A l a . R. 

App. P., 1 a m a j o r i t y o f t h i s c o u r t has e l e c t e d , i n r e s p o n s e t o 

1 A l t h o u g h t h e f a t h e r f i l e d a m o t i o n on December 8, 2009, 
r e q u e s t i n g t h a t t h e t r i a l c o u r t r e v i s i t i t s November 25, 2009, 
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t h e f a t h e r ' s r e q u e s t and i n an e f f o r t t o f u r t h e r t h e 

a d m i n i s t r a t i o n o f j u s t i c e (see Committee Comments t o 

Amendments t o R u l e 21(a) and 2 1 ( e ) ( 4 ) , A l a . R. App. P., 

e f f e c t i v e September 1, 2 0 0 0 ) , t o e x e r c i s e t h i s c o u r t ' s 

d i s c r e t i o n t o r e a c h t h e m e r i t s o f t h e f a t h e r ' s p e t i t i o n so as 

t o a d d r e s s t h e f u n d a m e n t a l l e g a l q u e s t i o n p r e s e n t e d c o n c e r n i n g 

t h e a p p l i c a t i o n o f § 3 0 - 3 - 4 . 1 ( e ) . The p a t e r n a l g r a n d p a r e n t s 

have f i l e d an answer t o t h e p e t i t i o n , 2 and t h e p e t i t i o n has 

been s u b m i t t e d f o r d e c i s i o n on t h e p e t i t i o n , t h e answer, and 

t h e f a t h e r ' s b r i e f . 

The a t t a c h m e n t s t o t h e f a t h e r ' s p e t i t i o n i n d i c a t e t h a t 

t h e m o t h e r and t h e f a t h e r were d i v o r c e d by t h e t r i a l c o u r t i n 

J u l y 2001 and t h a t t h e f a t h e r was awarded c u s t o d y o f t h e c h i l d 

i n t h e d i v o r c e j u d g m e n t . I n M a r c h 2007, t h e c h i l d ' s m a t e r n a l 

g r a n d m o t h e r , R e b e c c a M. Hudson ("the m a t e r n a l g r a n d m o t h e r " ) , 

o r d e r , and t h e t r i a l c o u r t d e n i e d t h a t m o t i o n on December 16, 
2009, n e i t h e r e v e n t t o l l e d t h e t i m e f o r s e a s o n a b l e f i l i n g o f 
t h e f a t h e r ' s mandamus p e t i t i o n . Ex p a r t e Troutman S a n d e r s , 
L L P , 866 So. 2d 547, 549-50 ( A l a . 2 0 0 3 ) . 

2The r e s p o n d e n t t r i a l j u d g e has e x e r c i s e d h i s p r e r o g a t i v e 
u n d e r R u l e 2 1 ( b ) , A l a . R. App. P., n o t t o a p p e a r i n t h i s 
mandamus p r o c e e d i n g . 
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f i l e d a p e t i t i o n t o i n t e r v e n e i n t h e d i v o r c e a c t i o n 3 and 

r e q u e s t e d t h a t t h e t r i a l c o u r t award, among o t h e r t h i n g s , 

" [ r ] e g u l a r and o n g o i n g v i s i t a t i o n w i t h t h e ... [ c ] h i l d ... 

i n c l u d i n g o v e r n i g h t v i s i t a t i o n and r e s u m p t i o n o f a f t e r - s c h o o l 

c a r e " t h a t t h e m a t e r n a l g r a n d m o t h e r had a l l e g e d l y p r e v i o u s l y 

p r o v i d e d t o t h e c h i l d . The m a t e r n a l g r a n d m o t h e r ' s p e t i t i o n t o 

i n t e r v e n e i n t h e d i v o r c e a c t i o n was s u b s e q u e n t l y g r a n t e d by 

t h e t r i a l c o u r t ; h owever, no f u r t h e r p l e a d i n g s o r p a p e r s as t o 

t h e m a t e r n a l g r a n d m o t h e r ' s v i s i t a t i o n c l a i m have been p r o v i d e d 

f o r t h i s c o u r t ' s r e v i e w . I n November 2007, t h e p a t e r n a l 

g r a n d p a r e n t s f i l e d a p e t i t i o n t o i n t e r v e n e i n t h e d i v o r c e 

a c t i o n i n o r d e r t o s e e k an award o f v i s i t a t i o n on t h e i r own 

b e h a l f . However, t h e f a t h e r s o u g h t d i s m i s s a l o f t h e p a t e r n a l 

g r a n d p a r e n t s ' i n t e r v e n t i o n p e t i t i o n on t h e b a s i s o f t h e s e c o n d 

c l a u s e o f t h e s e c o n d s e n t e n c e o f § 3 0 - 3 - 4 . 1 ( c ) b a r r i n g t h e 

f i l i n g o f an o r i g i n a l a c t i o n " d u r i n g any y e a r i n w h i c h a n o t h e r  

c u s t o d y a c t i o n has been f i l e d c o n c e r n i n g t h e c h i l d " ( e m p h a s i s 

a d d e d ) ; a c c o r d i n g t o t h e f a t h e r , t h e m a t e r n a l g r a n d m o t h e r ' s 

3 S e c t i o n 3 0 - 3 - 4 . 1 ( c ) , A l a . Code 1975, a l l o w s f o r 
i n t e r v e n t i o n by g r a n d p a r e n t s " i n any a c t i o n when any c o u r t i n 
t h i s s t a t e has b e f o r e i t any q u e s t i o n c o n c e r n i n g t h e c u s t o d y 
o f a m i n o r c h i l d " o r i n "a d i v o r c e p r o c e e d i n g o f t h e p a r e n t s 
o r a p a r e n t o f t h e m i n o r c h i l d . " 
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M a r c h 2007 i n t e r v e n t i o n p e t i t i o n amounted t o a " c u s t o d y 

a c t i o n " w i t h i n t h e s c o p e o f t h a t c l a u s e and t h e p a t e r n a l 

g r a n d p a r e n t s ' November 2007 i n t e r v e n t i o n p e t i t i o n 4 was 

t h e r e f o r e , he s a i d , b a r r e d as a r e s u l t . The t r i a l c o u r t d i d 

n o t a c t on t h e m o t i o n t o d i s m i s s u n t i l F e b r u a r y 2009, when i t 

was g r a n t e d . 

R a t h e r t h a n s e e k a p p e l l a t e r e v i e w o f t h e d e n i a l o f t h e i r 

p e t i t i o n t o i n t e r v e n e , w h i c h w o u l d have been p r o p e r , 5 t h e 

p a t e r n a l g r a n d p a r e n t s i n i t i a t e d t h e u n d e r l y i n g o r i g i n a l a c t i o n 

i n September 2009 s e e k i n g an award o f v i s i t a t i o n r i g h t s . The 

f a t h e r c o n t e n d s t h a t t h e September 2009 a c t i o n v i o l a t e s t h e 

f i r s t c l a u s e o f t h e s e c o n d s e n t e n c e o f § 3 0 - 3 - 4 . 1 ( e ) b a r r i n g 

t h e same g r a n d p a r e n t f r o m f i l i n g a s e c o n d " o r i g i n a l a c t i o n 

r e q u e s t i n g v i s i t a t i o n r i g h t s ... d u r i n g any t w o - y e a r p e r i o d " 

b e c a u s e , he s a y s , t h e November 2007 p e t i t i o n t o i n t e r v e n e i n 

t h e d i v o r c e a c t i o n was an " o r i g i n a l a c t i o n " t h a t had o c c u r r e d 

4We n o t e t h a t t h e f a t h e r ' s m o t i o n was f i l e d w e l l b e f o r e 
t h i s c o u r t , i n D.S. v. C u l l m a n C o u n t y D e p a r t m e n t o f Human  
R e s o u r c e s , 42 So. 3d 1284 , 1287 ( A l a . C i v . App. 2 0 1 0 ) , 
o b s e r v e d t h a t § 3 0 - 3 - 4 . 1 ( e ) "does n o t p l a c e any t i m e 
r e s t r i c t i o n s on t h e f i l i n g o f a p e t i t i o n t o i n t e r v e n e . " 

5An o r d e r d e n y i n g i n t e r v e n t i o n i s f i n a l and a p p e a l a b l e as 
t o t h e p a r t i c i p a t i o n o f t h e movant i n t h e p e r t i n e n t a c t i o n . 
See Mars H i l l B a p t i s t C h u r c h v. Mars H i l l M i s s i o n a r y B a p t i s t  
C h u r c h , 761 So. 2d 975, 978 ( A l a . 1 9 9 9 ) . 
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l e s s t h a n two y e a r s p r e v i o u s l y . A c c o r d i n g t o t h e f a t h e r ' s 

p e t i t i o n , t h i s c o u r t has h e l d t h a t t h e t i m e l i m i t a t i o n s 

i m p o s e d by t h e l e g i s l a t u r e on s u c c e s s i v e f i l i n g s s e e k i n g 

g r a n d p a r e n t - v i s i t a t i o n r i g h t s must be " s t r i c t l y c o n s t r u e d , " 

and he c i t e s T.R.S.S. v. R.S., 828 So. 2d 327 ( A l a . C i v . App. 

2 0 0 2 ) , as a u t h o r i t y c o m p e l l i n g mandamus r e l i e f . 

I n t h e o p i n i o n i n T.R.S.S., w h i c h t h e a u t h o r o f t h i s 

o p i n i o n a l s o w r o t e , t h i s c o u r t r e v e r s e d t h e judgment a l l o w i n g 

v i s i t a t i o n t o t h e b i o l o g i c a l g r a n d p a r e n t s i n t h a t c a s e f o r two 

r e a s o n s . The f i r s t , and a r g u a b l y p r i m a r y , r e a s o n was t h a t t h e 

b i o l o g i c a l g r a n d p a r e n t s were n o t , i n t h e c o n t e m p l a t i o n o f t h e 

g r a n d p a r e n t - v i s i t a t i o n s t a t u t e i n e f f e c t a t t h a t t i m e , w i t h i n 

t h e d e f i n i t i o n o f a " g r a n d p a r e n t " e n t i t l e d t o se e k v i s i t a t i o n 

on t h e b a s i s o f b e i n g a " p a r e n t o f a p a r e n t o f a m i n o r c h i l d " 

i n t h e l e g a l s e n s e b e c a u s e t h e i r own c h i l d ' s p a r e n t a l r i g h t s 

as t o t h e g r a n d c h i l d a t i s s u e had been t e r m i n a t e d by a f i n a l 

j u d g m e n t . Thus, o u r comment i n T.R.S.S. t h a t " [ t ] h e s t a t u t o r y 

r i g h t o f g r a n d p a r e n t v i s i t a t i o n must be s t r i c t l y c o n s t r u e d " 

was d i r e c t l y f o l l o w e d by o u r o b s e r v a t i o n t h a t t h e r i g h t t o 

s e e k v i s i t a t i o n " c a n n o t e x t e n d t o p e r s o n s who do n o t f i t t h e 
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d e f i n i t i o n s p e c i f i e d by t h e L e g i s l a t u r e . " 828 So. 2d a t 330 

( e m p h a s i s a d d e d ) . 

The s e c o n d r e a s o n s t a t e d f o r r e v e r s a l i n T.R.S.S., upon 

w h i c h t h e f a t h e r r e l i e s h e r e , was t h a t t h e b i o l o g i c a l 

g r a n d p a r e n t s had f i l e d a p e t i t i o n t o i n t e r v e n e i n t h e d i v o r c e 

p r o c e e d i n g t h a t had i n v o l v e d t h e i r c h i l d (and t h a t had 

a f f e c t e d t h e l e g a l s t a t u s o f t h e i r b i o l o g i c a l g r a n d c h i l d ) 

a l m o s t two months a f t e r t h e d i v o r c e a c t i o n had i t s e l f ended -¬

an a t t e m p t t o i n t e r v e n e t h a t , we s a i d , was " u n t i m e l y and 

s h o u l d have been d e n i e d by t h e t r i a l c o u r t . " 828 So. 2d a t 

330. However, o u r o p i n i o n i n T.R.S.S. d i d n o t e q u a t e t h e 

i n t e r v e n t i o n a t t e m p t w i t h t h e t e r m " o r i g i n a l a c t i o n " b u t , 

i n s t e a d , t o o k p a i n s t o a d h e r e t o t h e s t a t u t o r y d i s t i n c t i o n 

b e t w een t h e two methods o f b r i n g i n g a q u e s t i o n o f 

g r a n d p a r e n t a l v i s i t a t i o n b e f o r e a c o u r t o f c o m p e t e n t 

j u r i s d i c t i o n : 

" I n r e v i e w i n g [§ 3 0 - 3 - 4 . 1 ] , i t seems a p p a r e n t t h a t 
[ t h e b i o l o g i c a l g r a n d p a r e n t s ] s o u g h t t o c i r c u m v e n t 
t h e r e s t r i c t i o n s o f § 3 0 - 3 - 4 . 1 ( e ) [ ] by f i l i n g a 
p e t i t i o n t o i n t e r v e n e r a t h e r t h a n an o r i g i n a l  
a c t i o n . O b v i o u s l y no o r i g i n a l a c t i o n c o u l d be 
e n t e r t a i n e d by t h e t r i a l c o u r t b e c a u s e ' [ a ] n 
o r i g i n a l a c t i o n ... s h a l l n o t be f i l e d d u r i n g any 
y e a r i n w h i c h a n o t h e r c u s t o d y a c t i o n has been 
f i l e d . ' § 3 0 - 3 - 4 . 1 ( e ) , A l a . Code 1975. 
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"On a p p e a l R.S. and M.S. a r g u e t h a t , a l t h o u g h 
t h e i r p e t i t i o n t o i n t e r v e n e was f i l e d w i t h i n one 
c a l e n d a r y e a r f r o m t h e f i l i n g o f t h e o r i g i n a l 
d i v o r c e c o m p l a i n t , t h e y s t i l l c o m p l i e d w i t h t h e 
s t a t u t e . T h e i r argument r e s t s on t h e f a c t t h a t t h e 
d i v o r c e c o m p l a i n t was f i l e d i n A u g u s t 1999 and t h e i r 
p e t i t i o n f o r g r a n d p a r e n t - v i s i t a t i o n r i g h t s was f i l e d 
i n J u l y 2000 -- a d i f f e r e n t c a l e n d a r y e a r . We f i n d 
t h i s argument d i s i n g e n u o u s a t b e s t . I t i s o b v i o u s  
on t h e f a c e o f t h e p e t i t i o n t h a t i t was n o t an  
o r i g i n a l a c t i o n , b u t i n s t e a d i t was an a t t e m p t t o  
i n t e r v e n e i n t h e d i v o r c e a c t i o n . T h i s f a c t i s  
e v i d e n c e d by t h e s t y l e and p l e a d i n g o f t h e p e t i t i o n  
as w e l l as by t h e f a c t t h a t t h e d i v o r c e c a s e i s  
r e f e r e n c e d by number f o r i n t e r v e n t i o n . " 

828 So. 2d a t 330 ( e m p h a s i s a d d e d ) . Thus, r a t h e r t h a n 

c o n f l a t i n g t h e c o n c e p t s o f an o r i g i n a l a c t i o n and an 

i n t e r v e n t i o n p e t i t i o n u n d e r § 3 0-3-4.1, t h i s c o u r t i n T.R.S.S. 

i n s t e a d gave e f f e c t t o t h e i n t e n t o f t h e b i o l o g i c a l 

g r a n d p a r e n t s t o i n t e r v e n e i n t h e ( a l r e a d y c o n c l u d e d ) d i v o r c e 

a c t i o n b u t , n o n e t h e l e s s , o p i n e d t h a t t h e i n t e r v e n t i o n p e t i t i o n 

c o u l d n o t b r e a t h e l i f e i n t o t h e d i v o r c e a c t i o n . We must, 

t h e r e f o r e , d e c l i n e t h e f a t h e r ' s i n s i s t e n c e t h a t we t r e a t a l l 

t h r e e g r a n d p a r e n t a l - v i s i t a t i o n m a t t e r s -- t h e m a t e r n a l 

g r a n d m o t h e r ' s M a r c h 2007 p e t i t i o n t o i n t e r v e n e , t h e p a t e r n a l 

g r a n d p a r e n t s ' November 2007 p e t i t i o n t o i n t e r v e n e , and t h e 

p a t e r n a l g r a n d p a r e n t s ' September 2009 c o m p l a i n t -- as t h r e e 

" o r i g i n a l a c t i o n s " u n d e r § 3 0 - 3 - 4 . 1 ( e ) . 
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As we n o t e d i n D.S. v. C u l l m a n C o u n t y D e p a r t m e n t o f Human  

R e s o u r c e s , 42 So. 3d 1284, 1287 ( A l a . C i v . App. 2 0 1 0 ) , " [ t ] h e 

p l a i n l a n g u a g e o f § 3 0 - 3 - 4 . 1 ( e ) s t a t e s t h a t i t p r o h i b i t s o n l y 

t h e f i l i n g o f an o r i g i n a l a c t i o n f o r g r a n d p a r e n t v i s i t a t i o n " 

w i t h i n t h e t i m e c o n s t r a i n t s e n u m e r a t e d i n t h e s e c o n d s e n t e n c e 

o f t h a t s t a t u t e . A l t h o u g h t h e f a t h e r ' s argument t h a t " t h e 

t r i a l c o u r t ' s r e f u s a l t o g r a n t [ h i s ] m o t i o n t o d i s m i s s l e a v e s 

[him] w i t h no r e c o u r s e o t h e r t h a n t o d e f e n d a t h i r d a c t i o n f o r 

g r a n d p a r e n t v i s i t a t i o n r i g h t s " makes a c e r t a i n a p p e a l t o t h e 

p r a g m a t i c s o f l i t i g a t i o n e x p e n s e , t h e L e g i s l a t u r e , i n i t s 

wisdom, has s e e n f i t t o draw d i s t i n c t i o n s b e t ween i n t e r v e n t i o n 

e f f o r t s and o r i g i n a l a c t i o n s , on t h e one hand, and v i s i t a t i o n 

p r o c e e d i n g s p r o s e c u t e d by d i f f e r e n t p a r t i e s i n i n t e r e s t on t h e 

o t h e r . I n t h e words o f § 3 0 - 3 - 4 . 1 ( e ) i t s e l f , t h e p a t e r n a l 

g r a n d p a r e n t s a r e s i m p l y n o t t h e same as t h e " g r a n d p a r e n t " who 

p u r s u e d t h e M a r c h 2007 v i s i t a t i o n c l a i m , n o r have t h e p a t e r n a l 

g r a n d p a r e n t s , whose November 2007 i n t e r v e n t i o n p e t i t i o n was 

d e n i e d , f i l e d more t h a n one " o r i g i n a l a c t i o n r e q u e s t i n g 

v i s i t a t i o n r i g h t s " w i t h i n a t w o - y e a r p e r i o d so as t o v i o l a t e 

t h a t s t a t u t e . 
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F o r t h e f o r e g o i n g r e a s o n s , r e g a r d l e s s o f t h e s u b s t a n t i v e 

b u r d e n s t h a t may u l t i m a t e l y be i m p o s e d upon t h e p a t e r n a l 

g r a n d p a r e n t s , t h e p a t e r n a l g r a n d p a r e n t s have t h e p r o c e d u r a l 

r i g h t u n d e r A l a . Code 1975, § 30-3-4.1, t o a s s e r t t h e i r c l a i m 

f o r g r a n d p a r e n t - v i s i t a t i o n r i g h t s as t o t h e c h i l d . Thus, t h e 

t r i a l c o u r t p r o p e r l y d e n i e d t h e f a t h e r ' s m o t i o n t o d i s m i s s , 

and we must i n t u r n deny t h e f a t h e r ' s p e t i t i o n f o r a w r i t o f 

mandamus c h a l l e n g i n g t h e c o r r e c t n e s s o f t h a t d e c i s i o n . 

PETITION DENIED. 

Thompson, P . J . , and B r y a n , Thomas, and Moore, J J . , 

c o n c u r . 
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