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Gary Dwayne H i l l 

v. 

Premier Builders and Realty, LLC 

Appeal from Madison C i r c u i t Court 
(CV-07-198) 

BRYAN, Judge. 

Gary Dwayne H i l l , the defendant and c o u n t e r p l a i n t i f f 

below, appeals from a judgment i n f a v o r of Premier B u i l d e r s 

and R e a l t y , LLC ( " P r e m i e r " ) , the p l a i n t i f f and 

cou n t e r d e f e n d a n t below. We a f f i r m i n p a r t ; r e v e r s e i n p a r t ; 
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and remand w i t h i n s t r u c t i o n s . 

The f o l l o w i n g f a c t s are u n d i s p u t e d . I n 2006, H i l l 

n e g o t i a t e d w i t h Cathy S t o r y r e g a r d i n g the purchase of her 

house i n Madison County ("the S t o r y house"). When those 

n e g o t i a t i o n s were u n s u c c e s s f u l , H i l l n e g o t i a t e d w i t h D e i d r e 

Boyd, the owner and manager o f Prem i e r , a l i c e n s e d home 

b u i l d e r , r e g a r d i n g ( 1 ) h i s p u r c h a s i n g a l o t near the S t o r y 

house t h a t was owned by Premier and ( 2 ) Pre m i e r ' s b u i l d i n g a 

house f o r him on the l o t t h a t was l i k e the S t o r y house but 

w i t h c e r t a i n s p e c i f i e d changes. H i l l and Boyd o r a l l y agreed 

t h a t Premier would s e l l H i l l the l o t and b u i l d a house on i t 

l i k e the S t o r y house but w i t h the s p e c i f i e d changes f o r a 

t o t a l p r i c e of $232,000. Boyd p r e p a r e d a w r i t t e n c o n t r a c t f o r 

e x e c u t i o n by H i l l and Prem i e r . 

I n p e r t i n e n t p a r t , the w r i t t e n c o n t r a c t p r o v i d e d : 

" 1 . [ P r e m i e r ] covenants and agrees t o c o n s t r u c t a 
d w e l l i n g and s e l l the l o t t o [ H i l l ] ... f o r the 
t o t a l sum o f Two Hundred T h i r t y - t w o Thousand 
D o l l a r s ($232,000), s t r i c t l y i n accordance w i t h 
the p l a n s and s p e c i f i c a t i o n s h e r e t o a t t a c h e d 
and s i g n e d by the p a r t i e s and made a p a r t o f 
t h i s Agreement. See a t t a c h e d E x h i b i t A. T h i s 
p r i c e i n c l u d e s the purchase of the l o t from 
[ P r e m i e r ] . 
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"9. I f any a c t i o n i s brought t o e n f o r c e t h i s 
c o n t r a c t or any p r o v i s i o n o f t h i s c o n t r a c t , t o 
r e s c i n d the c o n t r a c t , t o c o l l e c t damages f o r an  
a l l e g e d b r e a c h of t h i s c o n t r a c t , f o r a 
d e c l a r a t o r y judgment under the terms o f t h i s 
c o n t r a c t , f o r s p e c i f i c performance of t h i s 
c o n t r a c t , the p r e v a i l i n g p a r t y i n such a c t i o n ,  
whether p l a i n t i f f or defendant, s h a l l be  
e n t i t l e d t o an a l l o w a n c e f o r r e a s o n a b l e  
a t t o r n e y f e e s , i n a d d i t i o n t o c o s t of s u i t . 

"  

"ADDITIONAL PROVISIONS: 

"See a t t a c h e d E x h i b i t A ' S p e c i f i c a t i o n s ' which i s 
made a p a r t of t h i s c o n t r a c t . A l s o see a t t a c h e d  
E x h i b i t B P r e s a l e S e l e c t i o n Sheet and s i g n e d copy of 
f l o o r p l a n s w i t h changes." 

(Emphasis added.) 

In p e r t i n e n t p a r t , E x h i b i t B t o the w r i t t e n c o n t r a c t 

p r o v i d e d : 

" D e c o r a t i o n & S e l e c t i o n I n f o r m a t i o n 

" P l e a s e c a l l the vendors ahead of time i f a phone 
number i s i n c l u d e d t o make an appointment. Be sure 
t o take a copy o f your f l o o r p l a n t o make 
s e l e c t i o n s . 

"1. Samples a t Premier B u i l d e r s o f f i c e : 

" P a i n t : Three w a l l c o l o r s and one t r i m c o l o r . 
Must be a b l e t o cover i n two c o a t s or 
a d d i t i o n a l l a b o r charges may a p p l y . 
V i n y l s i d i n g 
C u l t u r e d Marble 
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"2. 

"3. 

F o r m i c a c o u n t e r t o p s 
Hardwood f l o o r 

G e n e r a l Shale B r i c k : 
A l l o w a n c e : B r i c k $280 per 1000, M o r t a r 
$6.95 per bag 

Madison P a i n t and D e c o r a t i n g 
C a r p e t ( s t u d y , h a l l , bedrooms, c l o s e t s ) $13 per 
sq. yd. i n s t a l l e d 
T i l e ( K i t c h e n , u t i l i t y , b a t h s ) $5 per sq. f t . 
i n s t a l l e d 
Hardwood ( f o y e r , d i n i n g room, f a m i l y rm) $5 per 
sq. f t . i n s t a l l e d 
Door hardware, s h e l v i n g , m i r r o r s , shower door & 
t o w e l b a r s $1,500 a l l o w a n c e 

"4. A p p l i a n c e s : Sears Commercial One .... 
All o w a n c e - $1,400 Be sure t o get a p r i n t 
out of a p p l i a n c e s t o g i v e t o c a b i n e t maker. 

"5. Plumbing F i x t u r e s : McCrary Supply No 
appointment needed Al l o w a n c e $2,000 

"6. C a b i n e t s and k i t c h e n c o u n t e r t o p : Custom 
C a b i n e t s & Cou n t e r t o p s A l l o w a n c e $8,500 

"7. L i g h t i n g : I n l i n e L i g h t i n g .... Al l o w a n c e $1,450 

be 
b e f o r e 

" I f upgrades are made, a change o r d e r must  
completed w i t h [Premier] and c o s t p a i d be:  
i n s t a l l a t i o n w i l l o c c u r . S e l e c t i o n s must be made 
w i t h the [Premier's] vendors f o r w a r r a n t y purposes." 

(Emphasis added.) 

On September 22, 2006, H i l l and Premier s i g n e d the 

w r i t t e n c o n t r a c t , E x h i b i t A t o the c o n t r a c t , and E x h i b i t B t o 
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the c o n t r a c t . T h e r e a f t e r , H i l l and Premier c l o s e d the s a l e of 

the l o t f o r a purchase p r i c e o f $32,500. Premier then began 

b u i l d i n g the house on the l o t ; however, H i l l o r d e r e d Premier 

t o s t o p w o r k i n g on the house i n December 2006. Subsequently, 

H i l l o b t a i n e d a new b u i l d i n g p e r m i t i n h i s own name and 

employed s u b c o n t r a c t o r s who completed the house. 

On J a n u a r y 31, 2007, Premier sued H i l l , s t a t i n g a c l a i m 

o f b r e a c h o f c o n t r a c t and s e e k i n g compensatory damages, 

prejudgment i n t e r e s t , c o s t s , a r e a s o n a b l e a t t o r n e y f e e , and 

the enforcement of a materialman's l i e n . 1 Answering P r e m i e r ' s 

c o m p l a i n t , H i l l d e n i e d l i a b i l i t y , a s s e r t e d v a r i o u s a f f i r m a t i v e 

d e f e n s e s , a s s e r t e d a c o u n t e r c l a i m , and demanded a j u r y t r i a l . 

As one of h i s a f f i r m a t i v e d e f e n s e s , H i l l a s s e r t e d t h a t the 

w r i t t e n c o n t r a c t was not e n f o r c e a b l e because, he a l l e g e d , he 

had been i n d u c e d t o s i g n the w r i t t e n c o n t r a c t by a 

m i s r e p r e s e n t a t i o n by Premier. S p e c i f i c a l l y , he a l l e g e d t h a t 

Premier had r e p r e s e n t e d t o him t h a t the w r i t t e n c o n t r a c t 

1 P r e m i e r a l s o sued F i r s t American Bank, which h e l d a 
mortgage on the house, s e e k i n g the enforcement of a 
materialman's l i e n ; however, Premier l a t e r c onsented t o the 
e n t r y o f a judgment d e t e r m i n i n g t h a t F i r s t American Bank's 
mortgage was s u p e r i o r t o the materialman's l i e n c l a i m e d by 
P r e m i e r , and F i r s t American Bank i s not a p a r t y t o t h i s 
a p p e a l . 
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i n c o r p o r a t e d t h e i r o r a l agreement t h a t Premier would s e l l H i l l 

the l o t and b u i l d him a house on the l o t l i k e the S t o r y house 

except f o r the s p e c i f i e d changes f o r a t o t a l p r i c e of 

$232,000; t h a t t h a t r e p r e s e n t a t i o n was f a l s e because, H i l l 

a l l e g e d , the a l l o w a n c e s s p e c i f i e d f o r i n t e r i o r s e l e c t i o n s i n 

E x h i b i t B t o the w r i t t e n c o n t r a c t were too s m a l l t o buy the 

same q u a l i t y of i n t e r i o r s e l e c t i o n s t h a t had been used i n the 

S t o r y h o use; t h a t , p u r s u a n t t o the w r i t t e n c o n t r a c t , e x c e e d i n g 

the a l l o w a n c e s f o r the i n t e r i o r s e l e c t i o n s s p e c i f i e d i n 

E x h i b i t B t o the w r i t t e n c o n t r a c t would r e s u l t i n a change 

o r d e r i n c r e a s i n g the c o n t r a c t p r i c e o f $232,000; and, 

t h e r e f o r e , the w r i t t e n c o n t r a c t d i d not p r o v i d e t h a t Premier 

would s e l l him the l o t and b u i l d him a house l i k e the S t o r y 

house e x c e p t f o r the s p e c i f i e d changes f o r a t o t a l p r i c e o f 

$232,000. H i l l ' s c o u n t e r c l a i m s t a t e d a c l a i m o f 

m i s r e p r e s e n t a t i o n based on tho s e same a l l e g a t i o n s . Premier 

answered H i l l ' s c o u n t e r c l a i m and d e n i e d t h a t i t had 

m i s r e p r e s e n t e d any f a c t s t o H i l l . 

T h e r e a f t e r , the a c t i o n proceeded t o t r i a l b e f o r e a j u r y . 

D u r i n g the t r i a l , P remier d i d not i n t r o d u c e any e v i d e n c e 

r e g a r d i n g i t s c l a i m f o r a r e a s o n a b l e a t t o r n e y f e e . At the 
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c l o s e o f a l l the e v i d e n c e , the t r i a l c o u r t g r a n t e d P r e m i e r ' s 

motion f o r a judgment as a matter of law ("JML") w i t h r e s p e c t 

t o H i l l ' s c o u n t e r c l a i m . D u r i n g the d i s c u s s i o n r e g a r d i n g j u r y 

charges, c o u n s e l f o r Premier i n d i c a t e d t h a t i t was Pre m i e r ' s 

p o s i t i o n t h a t the judge c o u l d award Premier a r e a s o n a b l e 

a t t o r n e y fee a f t e r the t r i a l i f the j u r y r e t u r n e d a v e r d i c t i n 

f a v o r o f Premier. H i l l ' s c o u n s e l a s s e r t e d t h a t H i l l was 

e n t i t l e d t o a j u r y t r i a l w i t h r e s p e c t t o Pre m i e r ' s c l a i m f o r 

a r e a s o n a b l e a t t o r n e y f e e . T h e r e a f t e r , the t r i a l c o u r t 

s u b m i t t e d P r e m i e r ' s b r e a c h - o f - c o n t r a c t c l a i m t o the j u r y but 

d i d not charge the j u r y w i t h r e s p e c t t o Pre m i e r ' s c l a i m f o r a 

r e a s o n a b l e a t t o r n e y f e e . Premier's c o u n s e l d i d not o b j e c t t o 

the t r i a l c o u r t ' s f a i l u r e t o charge the j u r y w i t h r e s p e c t t o 

Prem i e r ' s c l a i m f o r a r e a s o n a b l e a t t o r n e y f e e . The j u r y 

r e t u r n e d a v e r d i c t i n f a v o r o f Premier and awarded Premier 

damages i n the amount o f $19,032.33. On June 17, 2009, the 

t r i a l c o u r t e n t e r e d a judgment on the j u r y v e r d i c t . On J u l y 

13, 2009, Premier a p p l i e d t o the t r i a l c o u r t f o r an award o f 

a r e a s o n a b l e a t t o r n e y fee and c o s t s and s u b m i t t e d a f f i d a v i t s 

and documentary e v i d e n c e i n sup p o r t o f i t s a p p l i c a t i o n . On 

August 4, 2009, w i t h o u t c o n d u c t i n g a h e a r i n g r e g a r d i n g 
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P r e m i e r ' s a p p l i c a t i o n f o r a r e a s o n a b l e a t t o r n e y fee and c o s t s , 

the t r i a l c o u r t e n t e r e d an amended judgment t h a t awarded 

Premier an a t t o r n e y fee i n the amount of $24,425.45 and c o s t s 

i n the amount of $2,263.75 as w e l l as the $19,032.33 i n 

damages awarded by the j u r y . 

On September 1, 2009, H i l l f i l e d a postjudgment motion 

c h a l l e n g i n g the judgment, as amended, on the grounds, among 

o t h e r s , t h a t he was e n t i t l e d t o a j u r y t r i a l w i t h r e s p e c t t o 

P r e m i e r ' s c l a i m f o r a r e a s o n a b l e a t t o r n e y f e e ; t h a t he was 

e n t i t l e d t o have h i s c o u n t e r c l a i m s u b m i t t e d t o the j u r y ; and 

t h a t the j u r y ' s award of compensatory damages i n the amount of 

$19,032.33 was e x c e s s i v e . On October 20, 2009, the t r i a l c o u r t 

d e n i e d H i l l ' s postjudgment motion. H i l l then t i m e l y a p p e a l e d 

t o the supreme c o u r t , which t r a n s f e r r e d the a p p e a l t o t h i s 

c o u r t p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

H i l l f i r s t argues t h a t the t r i a l c o u r t e r r e d i n awarding 

Premier an a t t o r n e y fee a f t e r the j u r y r e t u r n e d i t s v e r d i c t 

because, he s a y s , he was e n t i t l e d t o have a j u r y d e c i d e 

whether Premier was e n t i t l e d t o r e c o v e r a r e a s o n a b l e a t t o r n e y 

fee and, i f so, the amount of t h a t f e e . P r e m i e r , on the o t h e r 

hand, argues t h a t i t would have been premature f o r the t r i a l 
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c o u r t t o submit i s s u e s r e g a r d i n g an a t t o r n e y fee t o the j u r y 

b e f o r e the j u r y d e t ermined whether Premier was e n t i t l e d t o 

p r e v a i l on i t s b r e a c h - o f - c o n t r a c t c l a i m because, Premier s a y s , 

the w r i t t e n c o n t r a c t s i g n e d by the p a r t i e s p r o v i d e d t h a t the 

" p r e v a i l i n g p a r t y " i n a b r e a c h - o f - c o n t r a c t a c t i o n was e n t i t l e d 

t o a r e a s o n a b l e a t t o r n e y fee and Premier was not the 

p r e v a i l i n g p a r t y u n t i l the j u r y r e t u r n e d a v e r d i c t i n i t s 

f a v o r on i t s b r e a c h - o f - c o n t r a c t c l a i m . 

In Goodwin v. Household Fin a n c e C o r p o r a t i o n of  

Montgomery, 45 A l a . App. 442, 231 So. 2d 766 (1970), Household 

Fina n c e C o r p o r a t i o n o f Montgomery ("Household F i n a n c e " ) , the 

h o l d e r of a note s i g n e d by Goodwin, sued Goodwin t o r e c o v e r 

$552 pu r s u a n t t o the note, prejudgment i n t e r e s t , and a 

r e a s o n a b l e a t t o r n e y f e e . Goodwin demanded a j u r y t r i a l . W i t h 

r e g a r d t o the r e c o v e r y of an a t t o r n e y f e e , the note p r o v i d e d 

t h a t " ' [ t ] h e amount of any judgment hereon i n f a v o r of the 

h o l d e r may i n c l u d e the h o l d e r ' s a c t u a l and r e a s o n a b l e 

a t t o r n e y ' s fees as d e termined by the c o u r t . ' " 45 A l a . App. a t 

444, 231 So. 2d a t 768 (emphasis o m i t t e d ) . At t r i a l , the judge 

s u b m i t t e d Household F i n a n c e ' s c l a i m t o the j u r y . The j u r y 

r e t u r n e d a v e r d i c t i n f a v o r of Household Fin a n c e i n the amount 
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of $426.24 and r e q u e s t e d i n s t r u c t i o n s r e g a r d i n g whether i t 

s h o u l d i n c l u d e an amount f o r an a t t o r n e y f e e . Counsel f o r 

Household Fin a n c e d e c l i n e d t o i n t r o d u c e e v i d e n c e r e g a r d i n g a 

r e a s o n a b l e a t t o r n e y fee on the ground t h a t the note s p e c i f i e d 

t h a t t h a t d e t e r m i n a t i o n was t o be made by the " c o u r t , " which 

he i n t e r p r e t e d t o mean the judge. Over Goodwin's o b j e c t i o n , 

the judge d e t e r m i n e d t h a t the language of the note a u t h o r i z e d 

him t o determine the amount of a r e a s o n a b l e a t t o r n e y fee and 

awarded Household Fin a n c e an a t t o r n e y fee i n the amount of 

$125. Goodwin then a p p e a l e d t o t h i s c o u r t . We h e l d t h a t the 

t r i a l c o u r t had e r r e d i n removing the i s s u e s r e g a r d i n g the 

award of an a t t o r n e y fee from the j u r y . In p e r t i n e n t p a r t , we 

s t a t e d : 

" I n t h i s case t h e r e was a demand f o r t r i a l by 
j u r y f i l e d by the defendant i n accordance w i t h T i t l e 
7, S e c t i o n 260. There was no w i t h d r a w a l or w a i v e r o f 
t h a t demand. I t thus became mandatory f o r the c o u r t  
t o submit i s s u e s of f a c t t o the j u r y f o r t h e i r  
c o n s i d e r a t i o n and v e r d i c t . In a j u r y t r i a l t h e r e can  
be no judgment w i t h o u t a v e r d i c t of the j u r y . W i l k e s  
v. S t a c y W i l l i a m s Co., 235 A l a . 343, 179 So. 245 
[ ( 1 9 3 8 ) ] . 

"The i s s u e s i n v o l v i n g the r e c o v e r y of a 
r e a s o n a b l e a t t o r n e y ' s fee by p l a i n t i f f i n c l u d e d , not 
o n l y how much, but i f any. The wording of the c l a u s e 
i n the note as t o r e c o v e r y of a r e a s o n a b l e a t t o r n e y 
fee i s as f o l l o w s : 'The amount of any judgment 
hereon i n f a v o r of the h o l d e r may i n c l u d e the 

10 



2090321 

h o l d e r ' s a c t u a l and r e a s o n a b l e a t t o r n e y ' s f e e s as 
determined by the c o u r t . ' (Emphasis ours.) 

" T h i s s t a t e s t h a t a judgment on the note may 
i n c l u d e a c t u a l and r e a s o n a b l e a t t o r n e y f e e s . There 
i s n o t h i n g mandatory about t h i s p a r t o f the 
c o n t r a c t . I t f u r t h e r r e q u i r e s such fees t o be 
dete r m i n e d upon p r o o f of a c t u a l and r e a s o n a b l e n e s s 
of such f e e s . Thus, t h e r e are a t l e a s t two i s s u e s of 
f a c t f o r d e t e r m i n a t i o n : 1. Whether p l a i n t i f f i s 
e n t i t l e d t o any a t t o r n e y ' s f e e , and 2. What a c t u a l  
and r e a s o n a b l e fees are due p l a i n t i f f . 

"The p r o p o s i t i o n upon which p l a i n t i f f ' s a t t o r n e y 
and the t r i a l judge removed t h i s i s s u e from d e c i s i o n 
by the j u r y , was t h a t the note s t a t e d such fees were 
t o be de t e r m i n e d by the ' c o u r t ' and the ' c o u r t ' was 
the judge. Even i f such meaning c o u l d be re a d i n t o 
the wording o f the note, i t would have no l e g a l 
s t a n d i n g i n a t r i a l by j u r y . We do not i n t e r p r e t the 
word ' c o u r t ' i n t h i s i n s t a n c e t o be l i m i t e d t o , or 
synonymous w i t h the word judge. Websters T h i r d New 
I n t e r n a t i o n a l D i c t i o n a r y , Unabridged, i n c l u d e s among 
v a r i o u s meanings of the word c o u r t , the f o l l o w i n g : 
'the persons d u l y assembled (under a u t h o r i t y o f law) 
f o r the a d m i n i s t r a t i o n of j u s t i c e ; an o f f i c i a l 
assembly l e g a l l y met t o g e t h e r f o r the t r a n s a c t i o n o f 
j u d i c i a l b u s i n e s s . ' 

"The o f f i c i a l assembly c o n s t i t u t i n g the ' c o u r t ' 
a t the t r i a l o f t h i s case i n c l u d e d a j u r y o f good 
and l a w f u l men and women 

" T i t l e 1, S e c t i o n 2, 1940 Code o f Alabama, i s 
quo t e d i n p a r t as f o l l o w s : 'The words " j u r y " or 
" j u r i e s " i n c l u d e c o u r t s or judges i n a l l cases when 
a j u r y t r i a l i s waived, or when the c o u r t or judge 
i s a u t h o r i z e d t o a s c e r t a i n and determine the f a c t s 
as w e l l as the law.' 

"We b e l i e v e the converse t o be t r u e , t h a t i s , 
the word ' c o u r t ' i n c l u d e s the word ' j u r y ' i n a l l 
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cases i n which a t r i a l by j u r y i s a u t h o r i z e d , 
demanded, and not waived. 

"We f i n d the judge below e r r e d i n removing the  
q u e s t i o n of the r i g h t t o , and amount of a r e a s o n a b l e  
a t t o r n e y ' s fee from the c o n s i d e r a t i o n of the j u r y , 
and e n t e r i n g s e p a r a t e judgment f o r a t t o r n e y ' s fee 
w i t h o u t b a s i s o f a j u r y v e r d i c t . 

"We t h i n k s u f f i c i e n t reason and a u t h o r i t y has 
a l r e a d y been g i v e n , but i n a d d i t i o n , we c i t e the 
f o l l o w i n g from S h e f f i e l d Chamber of Commerce v.  
Hatch, 220 A l a . 601, 127 So. 173 [ ( 1 9 3 0 ) ] : the  
q u e s t i o n of what was r e a s o n a b l e t o be a l l o w e d as  
a t t o r n e y ' s fee was f o r the j u r y , though the e x p e r t 
t e s t i m o n y i n r e s p e c t t h e r e t o was u n d i s p u t e d , i t was 
merely a d v i s o r y and not c o n c l u s i v e . ' " 

45 A l a . App. a t 444-45, 231 So. 2d a t 768-69 (emphasis o t h e r 

than on "may" and " a c t u a l " added). 

The case now b e f o r e us d i f f e r s from Goodwin i n t h a t the 

c o n t r a c t s i g n e d by H i l l and Premier p r o v i d e d t h a t the award of 

a r e a s o n a b l e a t t o r n e y fee t o the p r e v a i l i n g p a r t y i n a b r e a c h -

o f - c o n t r a c t a c t i o n was mandatory r a t h e r than p e r m i s s i v e . 

C onsequently, i n the case now b e f o r e us, the i s s u e whether 

Premier was e n t i t l e d t o r e c o v e r a r e a s o n a b l e a t t o r n e y fee was 

not a q u e s t i o n o f f a c t . However, the case now b e f o r e us i s 

l i k e Goodwin i n t h a t the i s s u e of how much money c o n s t i t u t e s 

a r e a s o n a b l e a t t o r n e y fee i s a q u e s t i o n o f f a c t t h a t must be 

dete r m i n e d by a j u r y . See Goodwin. A c c o r d i n g l y , we h o l d t h a t 
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the t r i a l c o u r t e r r e d i n s o f a r as i t d e p r i v e d H i l l of a j u r y 

t r i a l w i t h r e s p e c t t o the i s s u e o f how much money c o n s t i t u t e d 

a r e a s o n a b l e a t t o r n e y f e e , and, t h e r e f o r e , we r e v e r s e the 

judgment o f the t r i a l c o u r t i n s o f a r as i t awarded Premier an 

a t t o r n e y f e e . 

Furthermore, we h o l d t h a t , when Premier d i d not o b j e c t t o 

the t r i a l c o u r t ' s j u r y charge, which d i d not i n c l u d e 

i n s t r u c t i o n s r e g a r d i n g P r e m i e r ' s c l a i m f o r a r e a s o n a b l e 

a t t o r n e y f e e , Premier waived t h a t c l a i m . See B e i e r s d o e r f e r v.  

H i l b , Rogal & Ham i l t o n Co., 953 So. 2d 1196, 1207 ( A l a . 2006) 

("When the t r i a l c o u r t charged the j u r y , i t d i d not charge the 

j u r y r e g a r d i n g B e i e r s d o e r f e r ' s p r o m i s s o r y - f r a u d c l a i m . 

Moreover, B e i e r s d o e r f e r d i d not o b j e c t t o the t r i a l c o u r t ' s 

f a i l u r e t o so charge the j u r y . By not o b j e c t i n g t o the t r i a l 

c o u r t ' s f a i l u r e t o charge the j u r y r e g a r d i n g h i s 

p r o m i s s o r y - f r a u d c l a i m , B e i e r s d o e r f e r waived h i s 

p r o m i s s o r y - f r a u d c l a i m Regions Bank v. P l o t t , 897 So. 2d 

239, 247 (Ala.2004) ('When the [ p l a i n t i f f s ] e x p r e s s e d t h e i r 

a p p r o v a l o f the j u r y charge, which d i d not i n c l u d e 

i n s t r u c t i o n s on t h e i r c l a i m o f i n t r u s i o n on s e c l u s i o n , they 

waived t h a t c l a i m . . . . ' ) . " ) ; and A l f a L i f e I n s . Corp. v. 
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Jack s o n , 906 So. 2d 143, 153 ( A l a . 2005) ("The o m i s s i o n of the 

c l a i m s a g a i n s t E n g l i s h from the j u r y charge was tantamount t o 

a JML f o r E n g l i s h and a g a i n s t the p l a i n t i f f s . Regions Bank v.  

P l o t t , 897 So. 2d 239, 243-44 ( A l a . 2 0 0 4 ) . " ) . T h e r e f o r e , we 

remand the a c t i o n t o the t r i a l c o u r t w i t h i n s t r u c t i o n s t o 

e n t e r a judgment i n f a v o r o f H i l l w i t h r e s p e c t t o Pr e m i e r ' s 

c l a i m f o r a r e a s o n a b l e a t t o r n e y f e e . 

H i l l a l s o argues t h a t the p r o v i s i o n i n the c o n t r a c t f o r 

an award of " c o s t of s u i t " d i d not a u t h o r i z e the t r i a l c o u r t 

t o award Premier amounts f o r items o t h e r than the c o s t s 

a u t h o r i z e d by s t a t u t e . However, the r e c o r d does not i n d i c a t e 

t h a t H i l l r a i s e d t h a t argument i n the t r i a l c o u r t . T h i s c o u r t 

cannot r e v e r s e a t r i a l c o u r t ' s judgment on the b a s i s of an 

argument t h a t i s r a i s e d f o r the f i r s t time on a p p e a l . See  

Andrews v. M e r r i t t O i l Co., 612 So. 2d 409, 410 ( A l a . 1992) 

("This Court cannot c o n s i d e r arguments r a i s e d f o r the f i r s t 

time on a p p e a l ; r a t h e r , our r e v i e w i s r e s t r i c t e d t o the 

e v i d e n c e and arguments c o n s i d e r e d by the t r i a l c o u r t . " ) . 

T h e r e f o r e , we a f f i r m the judgment o f the t r i a l c o u r t i n s o f a r 

as i t awarded Premier c o s t s . 

H i l l a l s o argues t h a t the t r i a l c o u r t e r r e d i n e n t e r i n g 
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a JML i n f a v o r o f Premier w i t h r e s p e c t t o H i l l ' s c o u n t e r c l a i m . 

"The a p p e l l a t e s t a n d a r d f o r r e v i e w i n g a r u l i n g on a 
motion f o r judgment as a m a t t e r of law, a 'JML,' i s 
the same as the s t a n d a r d f o r the o r i g i n a l d e c i s i o n 
by the t r i a l c o u r t . Palm Harbor Homes, In c . v.  
Crawford, 689 So. 2d 3 ( A l a . 1997). 

"JML i n f a v o r of a movant who does not a s s e r t 
the c l a i m or a f f i r m a t i v e defense but who o n l y 
opposes i t , and who t h e r e f o r e does not bear the 
burden of p r o o f , i s a p p r o p r i a t e i n e i t h e r o f two 
a l t e r n a t i v e c a s e s. One i s t h a t the c l a i m or 
a f f i r m a t i v e defense i s i n v a l i d i n l e g a l t h e o r y . See  
H a r k i n s & Co. v. L e w i s , 535 So. 2d 104 ( A l a . 1988) . 
The o t h e r i s t h a t one or more c o n t e s t e d e s s e n t i a l 
elements o f the c l a i m or a f f i r m a t i v e defenses i s 
unsupported by s u b s t a n t i a l e v i d e n c e . See Banks v.  
H a r b i n , 500 So. 2d 1027 ( A l a . 1986), and M c K e r l e y 
[v. Etowah-DeKalb-Cherokee M e n t a l H e a l t h Board,  
In c . , 686 So. 2d 1194 ( A l a . C i v . App. 1 9 9 6 ) ] . I f 
e i t h e r a l t e r n a t i v e be t r u e , JML i s a p p r o p r i a t e . See  
H a r k i n s , s u p r a , Banks, s u p r a , and McKerley, s u p r a . 
I f , however, the nonmovant's c l a i m or a f f i r m a t i v e 
defense i s v a l i d i n l e g a l t h e o r y and i s s u p p o r t e d by 
s u b s t a n t i a l e v i d e n c e on e v e r y c o n t e s t e d element, JML 
i s i n a p p r o p r i a t e i r r e s p e c t i v e o f the presence or 
weight of c o u n t e r v a i l i n g e v i d e n c e . See D r i v e r [v.  
N a t i o n a l Sec. F i r e & Cas. Co., 658 So. 2d 390 ( A l a . 
19 9 5 ) ] , and F i r s t F i n a n c i a l [ I n s . Co. v. T i l l e r y , 
626 So. 2d 1252 ( A l a . 1 9 9 3 ) ] . 

West v. Founders L i f e Assurance Co. of  
F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1989), e x p l a i n s , 
' s u b s t a n t i a l e v i d e n c e i s e v i d e n c e of such weight and 
q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e of 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e o f the f a c t sought t o be proved.' A t r i a l 
c o u r t d e c i d i n g a motion f o r JML and an a p p e l l a t e 
c o u r t r e v i e w i n g such a r u l i n g must a c c e p t the 
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t e n d e n c i e s o f the e v i d e n c e most f a v o r a b l e t o the 
nonmovant, Wal-Mart S t o r e s , I n c . v. Manning, 788 So. 
2d 116 ( A l a . 2000), Southern Energy Homes, I n c . v.  
Washington, 774 So. 2d 505 ( A l a . 2000), and Palm  
Harbor Homes, su p r a , and must r e s o l v e a l l r e a s o n a b l e 
f a c t u a l doubts i n f a v o r of the nonmovant, W i l l i s v.  
P a r k e r , 814 So. 2d 857 ( A l a . 2001)." 

Ex p a r t e Helms, 873 So. 2d 1139, 1143-44 ( A l a . 2003). 

H i l l , as the c o u n t e r p l a i n t i f f , bore the burden of p r o v i n g 

h i s c o u n t e r c l a i m . Because H i l l ' s c o u n t e r c l a i m , which s t a t e d a 

c l a i m o f m i s r e p r e s e n t a t i o n , was v a l i d i n l e g a l t h e o r y , the 

d i s p o s i t i v e i s s u e i s whether H i l l i n t r o d u c e d s u b s t a n t i a l 

e v i d e n c e e s t a b l i s h i n g each e s s e n t i a l element o f h i s 

m i s r e p r e s e n t a t i o n c l a i m . Reasonable r e l i a n c e i s one o f those 

e s s e n t i a l elements. See A l f a L i f e I n s . Corp. v. Green, 881 So. 

2d 987, 991-92 ( A l a . 2003). In A l f a , the supreme c o u r t 

e x p l a i n e d : 

"To r e c o v e r i n a f r a u d a c t i o n f i l e d a f t e r March 
14, 1997, a p l a i n t i f f must prove t h a t he or she 
r e a s o n a b l y r e l i e d on the defendant's a l l e g e d 
m i s r e p r e s e n t a t i o n . Foremost I n s . Co. v. Parham, 693 
So. 2d 409 ( A l a . 1997) . The r e a s o n a b l e - r e l i a n c e 
s t a n d a r d was the law b e f o r e the r e l e a s e of H i c k o x v.  
S t o v e r , 551 So. 2d 259 ( A l a . 1989), and a g a i n became 
the law f o r a l l a c t i o n s f i l e d a f t e r March 14, 1997. 
T h i s s t a n d a r d was w e l l - s t a t e d i n T o r r e s v. S t a t e  
Farm F i r e & C a s u a l t y Co., 438 So. 2d 757, 758-59 
( A l a . 1983): 

"'Because i t i s the p o l i c y of c o u r t s 
not o n l y t o d i s c o u r a g e f r a u d but a l s o t o 
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d i s c o u r a g e n e g l i g e n c e and i n a t t e n t i o n t o 
one's own i n t e r e s t s , the r i g h t of r e l i a n c e 
comes w i t h a concomitant duty on the p a r t 
o f the p l a i n t i f f s t o e x e r c i s e some measure 
of p r e c a u t i o n t o s a f e g u a r d t h e i r i n t e r e s t s . 
In o r d e r t o r e c o v e r f o r m i s r e p r e s e n t a t i o n , 
the p l a i n t i f f s ' r e l i a n c e must, t h e r e f o r e , 
have been r e a s o n a b l e under the 
c i r c u m s t a n c e s 

" ' " I f the p u r c h a s e r b l i n d l y 
t r u s t s , where he s h o u l d not, and 
c l o s e s h i s eyes where o r d i n a r y 
d i l i g e n c e r e q u i r e s him t o see, he 
i s w i l l i n g l y d e c e i v e d , and the 
maxim a p p l i e s , ' v o l [ e ] n t i non f i t  
i n j u r i a . ' " [ 2 ] 

"'Munroe v. P r i t c h e t t , 16 A l a . 785, 789 (1849).'" 

881 So. 2d a t 991-92 ( f o o t n o t e o m i t t e d ) . 

H i l l a l l e g e d t h a t he was i n d u c e d t o e n t e r i n t o the 

w r i t t e n c o n t r a c t by P r e m i e r ' s r e p r e s e n t i n g t o him t h a t the 

w r i t t e n c o n t r a c t i n c o r p o r a t e d t h e i r o r a l agreement t h a t 

P r e m i e r would s e l l him the l o t and b u i l d him a house on the 

l o t t h a t was l i k e the S t o r y house except f o r s p e c i f i e d changes 

f o r a t o t a l p r i c e of $232,000; t h a t t h a t r e p r e s e n t a t i o n was 

f a l s e because, he a l l e g e d , the a l l o w a n c e s s p e c i f i e d f o r 

2See B l a c k ' s Law D i c t i o n a r y 1605 (8th ed. 2004), d e f i n i n g 
the maxim " v o l e n t i non f i t i n j u r i a " as " [ t ] h e p r i n c i p l e t h a t 
a p e r s o n who knowingly and v o l u n t a r i l y r i s k s danger cannot 
r e c o v e r f o r any r e s u l t i n g i n j u r y . " 
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i n t e r i o r s e l e c t i o n s i n E x h i b i t B t o the w r i t t e n c o n t r a c t were 

too s m a l l t o buy the same q u a l i t y o f i n t e r i o r s e l e c t i o n s t h a t 

had been used i n the S t o r y house; t h a t , p u r s u a n t t o the 

w r i t t e n c o n t r a c t , e x c e e d i n g the a l l o w a n c e s f o r the i n t e r i o r 

s e l e c t i o n s s p e c i f i e d i n E x h i b i t B t o the w r i t t e n c o n t r a c t 

would r e s u l t i n a change o r d e r i n c r e a s i n g the c o n t r a c t p r i c e 

o f $232,000; and, t h e r e f o r e , the w r i t t e n c o n t r a c t d i d not 

p r o v i d e t h a t P r e m i e r would s e l l him the l o t and b u i l d him a 

house l i k e the S t o r y house except f o r the s p e c i f i e d changes 

f o r a t o t a l p r i c e o f $232,000. However, H i l l t e s t i f i e d t h a t he 

rea d E x h i b i t B t o the w r i t t e n c o n t r a c t b e f o r e he s i g n e d t h a t 

e x h i b i t on September 22, 2006. Thus, he was aware of the 

amount of the a l l o w a n c e s s p e c i f i e d i n t h a t e x h i b i t f o r 

i n t e r i o r s e l e c t i o n s and t h a t t h a t e x h i b i t p r o v i d e d t h a t h i s 

e x c e e d i n g the a l l o w a n c e s would r e s u l t i n a change o r d e r 

i n c r e a s i n g the $232,000 c o n t r a c t p r i c e . C onsequently, he had 

a duty t o i n v e s t i g a t e whether those a l l o w a n c e s were s u f f i c i e n t 

t o buy the same q u a l i t y of i n t e r i o r s e l e c t i o n s used i n the 

S t o r y house b e f o r e he s i g n e d the w r i t t e n c o n t r a c t . See A l f a  

L i f e I n s . Corp. H i l l d i d not p e r f o r m such an i n v e s t i g a t i o n 

b e f o r e he s i g n e d the w r i t t e n c o n t r a c t and i t s e x h i b i t s . 
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T h e r e f o r e , as a m a t ter of law, H i l l ' s r e l i a n c e on P r e mier's 

a l l e g e d r e p r e s e n t a t i o n t h a t the w r i t t e n c o n t r a c t i n c o r p o r a t e d 

t h e i r o r a l agreement t h a t Premier would s e l l him the l o t and 

b u i l d him a house on the l o t l i k e the S t o r y house except f o r 

the s p e c i f i e d changes f o r a t o t a l p r i c e of $232,000 was not 

r e a s o n a b l e . I d . A l t h o u g h the t r i a l c o u r t based i t s JML w i t h 

r e s p e c t t o H i l l ' s c o u n t e r c l a i m on a ground o t h e r than H i l l ' s 

f a i l u r e t o prove t h a t h i s r e l i a n c e on P r e m i e r ' s a l l e g e d 

m i s r e p r e s e n t a t i o n was r e a s o n a b l e , we can a f f i r m "the d e c i s i o n 

o f the t r i a l c o u r t i f i t i s r i g h t f o r any reason, even one not 

p r e s e n t e d by a p a r t y or c o n s i d e r e d or c i t e d by the t r i a l judge 

Ex p a r t e W i g i n t o n , 743 So. 2d 1071, 1072 ( A l a . 1999). 

A c c o r d i n g l y , we a f f i r m the JML i n f a v o r of Premier w i t h 

r e s p e c t t o H i l l ' s c o u n t e r c l a i m on the ground t h a t H i l l f a i l e d 

t o i n t r o d u c e s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t h i s r e l i a n c e 

on P r e m i e r ' s a l l e g e d m i s r e p r e s e n t a t i o n was r e a s o n a b l e . 

F i n a l l y , H i l l argues t h a t the j u r y ' s award of damages i n 

the amount of $19,032.33 was e x c e s s i v e . We d i s a g r e e . 

" ' I t i s w e l l s e t t l e d t h a t damages awarded f o r 
b r e a c h of c o n t r a c t s h o u l d r e t u r n the i n j u r e d p a r t y 
t o the p o s i t i o n he would have been i n had the 
c o n t r a c t been f u l l y performed.' In cases where the 
owner has breached a c o n s t r u c t i o n c o n t r a c t a f t e r 
p a r t i a l performance, the p r o p e r measure of damages 

19 



2090321 

i s the d i f f e r e n c e between the p r i c e agreed upon i n 
the c o n t r a c t and the c o s t of performance, o r , i n 
o t h e r words, the c o n t r a c t o r ' s ' l o s t p r o f i t . ' " 

Med P l u s Props. v. C o l c o c k C o n s t r . Group, I n c . , 628 So. 2d 

370, 375-76 ( A l a . 1993) ( f o o t n o t e and c i t a t i o n s o m i t t e d ) . In 

the case now b e f o r e us, Premier i n t r o d u c e d e v i d e n c e p r o v i n g 

t h a t H i l l had breached the c o n t r a c t a f t e r Premier had 

p a r t i a l l y performed i t and t h a t Premier l o s t a p r o f i t i n the 

amount of $38,396 as a r e s u l t of H i l l ' s b r e a c h of the 

c o n t r a c t . Given t h a t e v i d e n c e , the j u r y ' s award of $19,032.33 

was not e x c e s s i v e . 

A c c o r d i n g l y , f o r the reasons d i s c u s s e d above, we r e v e r s e 

the judgment of the t r i a l c o u r t i n s o f a r as i t awarded Premier 

an a t t o r n e y f e e ; we a f f i r m the judgment of the t r i a l c o u r t i n 

a l l o t h e r r e s p e c t s ; and we remand the a c t i o n t o the t r i a l 

c o u r t w i t h i n s t r u c t i o n s t o e n t e r a judgment i n f a v o r of H i l l 

w i t h r e s p e c t t o Pre m i e r ' s c l a i m f o r a r e a s o n a b l e a t t o r n e y f e e . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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