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Howard Ross
V.

Deutsche Bank National Trust Company, as trustee under the
Pooling and Services Agreement Series INABS 2006-B

Appeal from Madison Circuit Court
(CV-07-900569)

MOORE, Judge.

Howard Ross appeals from a summary judgment entered by
the Madison Circuit Court ({("the trial ccurt") in faver of

Deutsche Bank Naticonal Trust Company, as trustee under the



2090311

Pooling and Services Agreement Series INABS 2006-B ("the
Bank"). We reverse.

Facts and Procedural History

It 1s undisputed that the Bank purchased certain property
located in Madison County ("the property") at a foreclosure
sale on August 24, 2006, and that Ross subseguently purchased
the property on May 11, 2007, at a Madison County tax sale.
The issue on appreal 1s whether the Rank properly redeemed the
property from Ross after the tax sale, pursuant to Ala. Ccde

1975, & 40-10-122.°

'At all times pertinent to this actiocn, Ala. Code 1975,
& 40-10-122, provided, 1n pertinent part:

"(a) In order to obtain the redemption of land
from tax sales where the same has been sold to one
other than the state, the party desiring to make
such redempticn shall deposit with the judge of
probate of the county in which the land is situated
the amount ¢f money for which the lands were scld,
with interest pavable at the rate of 12 percent per
annum from date of sale, and, c¢n the portion of any
excess bid that is less than or equal to 15 percent
of the market value as established by Che county
board of equalization, together with the amount of
all taxes which have been pald by the purchaser,
which fact shall be ascertained by consulting the
records in the office of the tax collector, or other
tax collecting official, with interest on said
payment at 12 percent per annum. If any Laxes on
said land have been assessed to the purchaser and
have not bkeen paid, and 1f sald taxes are due which
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may be ascertained by consulting the tax collector
or other tax cellecting official of the county, the
probate judge shall also reguire the party desiring
Lo redeem sald land to pay the tax collector or
other tax collecting cfficial the taxes due on said
lands which have not been paid by the purchaser
befcre he or she is entitled tc redeem the same. In
all redemptions of land from tLax sales, Lhe party
securing the redemption shall pay all costs and fees
as herein provided for due to officers and a fee of
5.50 to the judge of preobate for his or her services
in the matter of redemption. This application and
payment may ke executed by an on-line transaction
via the Internet or c¢ther ¢on-line provision.

"

(c) With respect Lo properlLy which contains a
residential structure at the time of the sale
regardless of its location, the proposed
redempticner must pay to the purchaser or his or her
Lransferee, in addition to any other requirements
set forth in this secticon, the amounts set forth
below:

"(1) All insurance premiums paid or
owed by the purchaser for casualty loss
coverage c¢n the residential structure with
interest on the payments at 12 percent per
annum.

"(2) The wvalue c¢f all preservation
improvements made on the property
determined in accordance with tChis section
with interest on the wvalue at 12 percent
per annum.

"(d) As used heresin, 'permanent Iimprovements'
shall include, but not be limited to, all repairs,
improvements, and equipment attached Lo the property
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as

fixtures. As used herein, 'preservatiocon

improvements' shall mean improvements made Lo
preserve the property by properly Kkeeping it in
repalr for its proper and reascnable use, having due
regard for the kind and character of the property at
the tLime of sale. The proposed redemplLioner shall

make

written demand upon the purchaser of a

statement of the wvalue ¢f &all permanent or
preservation improvements as applicable made con the
property since the tax sale. In response Lo written
demand made pursuant to this subsection, within 10
days from the receipt of such demand, the purchaser
shall furnish the proposed redemptioner with the
amcunt claimed as the value of such permanent or
preservation improvements as applicable; and within
10 days after receipt of such response, Lhe proposed
redempticner either shall accept the value so stated
by the purchaser or, disagreeing therewith, shall
appecint a referee to ascertain the wvalue of such
permanent or preservation Improvements as
applicable. The proposed redemptioner shall in
writing (i) notify the purchaser of his or her
disagreement as tc the value; and (ii) inform the
purchaser ¢f the name of the referee appointed by
him or her. Within 10 days after the receipt of such
notice, the purchaser shall appoint a referee to
ascertain the value of the permanent or preservation
improvements as applicable and advise the proposed
redempticner of the name of the appointee. Within 10
days after the purchaser has appointed his or her
referee, the two referees shall meet and confer upon
the award to be made by them. TIf they cannot agree,
the referees shall at once appoint an umpire, and
the award by a majority of such body shall be made
within 10 days after the appointment of the umpire
and shall be final between the parties.™”

Section 40-10-122 was amended effective SZeptember 1, 2009;

however,

the changes to the statute are not pertinent to the

issues in this appeal.
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On September 24, 2007, the Bank filed a complaint
requesting that the trial court (1) declare that the Bank
owned the property, (2) issue a writ of possession for the
property in favor of the Bank, and (2) declare that Ross was
exercising unlawful possession of the property. Ross answered
the complaint on October 24, 2007. On November 20, 2007, the
Bank filed a motion for a summary Judgment, along with a
brief; an affidavit of Cary B. Sternberg, a vice president of
the Bank; and other evidentiary materials in support of its
motion. In Sternberg's affidavit, he stated that the Bank had
redeemed the property. Ross subsequently filed a response to
the summarvy-judgment motion, along with an affidavit in which
he stated that the property had not been redeemed pursuant to
% 40-10-122 and that he had not received any notice regarding
Che property.

The Bank then filed a reply to Ross's response, alcng
with evidentiary materials in support thereof. Specifically,
the Bank attached to its reply an affidavit ¢f Jane Dismuke,
the chief accountant for the Madiscn County Probate Court. In
her affidavit, Dismuke stated that the Bank had redeemed the

property on July 27, 2007, and that she had Iforwarded the
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notice of redemption to Ross. The Bank also attached the
certificate of redemption issued by the probate court and an
affidavit of Patrick Tuten, local counsel for the Bank, in
which Tuten stated that he had, on QOctober 23, 2007,
personally delivered a letter to Ross that stated: "Please
forward ycur demands for the redemption of [the] property at
vour earliest possible convenience, being sure to include an
itemized statement of the fees you are requesting.”

Ross filed an answer to the Bank's reply and an affidavit
in support thereof. In his affidavit, Ross stated that he had
received the certificate of redemption, that he had received
the letter from Tuten, that he had placed a 1list of
improvements and insurance premiums for the preperty in the
Madison County courthcuse mallbox of Patrick Tuten, and that
he had not received payment for the amounts he had expended on
improvements and insurance premiums for the property.

After several additicnal proceedings not relevant to the
dispositicon of this appeal, the trial court entered a summary
Judgment in favor of the Bank on July 20, 2009, stating, in

pertinent part:
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"A. The Court finds there are no genuine issues
of material fact, and [the Bank] is entitled to
Judgment as a matter of law.

"B. On July 27, 2007, [the Bank] properly
redeemed the property ... from a tax sale to .
Ross, pursuant to Ala. Code [1975,] & 40-10-122.
[The Bank] has provided evidence that 1t made

written demand on ... Ross on Octobker 23, 20077[,]
requesting improvement figures pursuant Lo Ala. Code
[1875, ] % 40-10-122{(d), and that no response was

received from Ross within the 10 days of receipt of
the demand for same, a time limitation imposed by
Ala. Code [1875,] & 40-10-122(d).

"

" D. [The Bank] ... owns all rights, title and
interest in and to the property

"

"E. [The Bank] ... 1is entitled to a Writ of
Possession/Execution granting [it] possession of the
property and the Circult Clerk shall issue the said
Writ of Possession/Execution immediately.”

Ross filed a motion to vacate the summary Jjudgment on August
18, 2008; that moticn was denied by operation c¢f law on
November 16, 2009. Rule 59.1, Ala. R, Civ., P. Ross timely
appealed to this court on December 23, 2009, This court
subsequently transferred the case to the Alabama Suprems Court
for lack of appellate Jurisdicticn; that ccourt then

transferred the case back to this court, pursuant to Ala. Code

1875, & 12-2-7.
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Standard of Rewvicw

"A party 1s entitled tec a summary Jjudgment when no
genuine issue of material facl exists and Lhe moving
party 1is entitled to judgment as a matter of law.
Rule 56{(c), Ala. R. Civ. P. 'Qur standard of review
in cases inveolving summary Jjudgments is de novo.'
Lee v. Burdette, 715 So. 24 804, 806 (Ala. Civ. App.
1898). 'In reviewing the disposition of a motion for
[a] summary Judgment, we utilize the same standard
as that of the trial court in determining whether
the evidence before the court made out a genuine
issue of material fact' and whether the movant 'is
entitled to & Jjudgment as a matter of law.' Bussey
v. John Deere Co., 531 So. 2d 860, 862 (Ala. 1988);
Rule 56(c) (3), Ala. R, Civ, P, '[T]f the moving
party makes a prima facie showing that no genuine
issue of material fact exists, then the burden
shifts to the non-movant; ... the non-movant must
show "substantial evidence" in support of his
position.' Bass v. SouthTrust Bank, 5328 3o. 2d 794,
798 (Ala. 1989). Evidence is 'substantial' if 1t is
'of such weight and quality that fair-minded persons
in the exercise of 1mpartial judgment can reasonably
infer the existence of the fact sought to be
proved.' West v, Founders Life Assurance Co., 547
So. 2d 870, 871 (Ala. 1989). Qur review 1s further
subject to the caveat that this court must review
the reccerd in a light that is most Tavorable to the
nonmovant and must resolve all reasonable doubts
against the movant. Hanners v. Balfour Guthrie,
Inc., 564 So. 2d 412, 413 {(Ala., 1990)."

Prince v. Wal-Mart Stores, Inc., 804 So. 2d 1102, 1103-04

(Ala., Civ. App. 2001}.



2090311

Discussion

On appeal, Ross first argues that his affidavit, in which
he states that he placed a list of improvements and insurance
premiums for the property in the Madison County courthouse
mailbox of Patrick Tuten constituted substantial evidence
indicating that he responded to the Bank's demand for
improvement figures, pursuant to Ala. Code 1975, & 40-10-
122{d). We note, however, that & 40-10-122(d) reguires that
the tax-sale purchaser respond toe a demand for improvement
figures within 10 days from the receipt of that demand. See
Ala. Code 1975, 40-10-122(d) ("In respcnse to written demand

made pursuant to this subsection, within 10 days from the

receipt of such demand, the purchaser shall furnish the
proposed redemptioner with the amount claimed as the value of
such permanent or preservation improvements as
applicable...."). In the present case, although Ross did
present evidence indicating that he had responded to the
demand for improvement Tfigures, he failed tc present any
evidence indicating that his response was effected within the

regquisite 10 davs after receipt of the demand. Thus, we
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conclude that Ross failed to present substantial evidence
indicating that he had complied with the procedure set forth
in & 40-10-122(d).

IT.

Ross next argues that, because & 40-10-122 doces not
specifically provide for forfeiture of compensation for
improvements due to failure to respond to a request for
improvement figures, the trial ccurt erred in entering the
summary Jjudgment in faver of the Bank. We ncte, however, that
Ross failed to make this argument to the trial court. Thus,

we cannot address this argument. See Shiver v. Butler Countyvy

Bd. of Educ., 727 So. 2d 1086, 1088 (Ala. Civ. App. 2000)

("Generally, a reviewlng court cannot cconsider arguments made
for the first time on appeal.™). Even so, we note that,
although § 40-10-122{(d) does not specifically provide that a
failure to timely respond results in a forfeiture of the right
to payment for improvements, the mandatory nature of the
procedure set forth in that subsection implies the same.
IIT.
Ross's final argument 1s that the payment of insurance

premiums by a redempticner is reguired regardless of whether
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the tax-sale purchaser responded to a demand for improvement
figures. Ross notes that § 40-10-122 makes no provision for
a reqgquest for insurance figures or a response thereto. We
agree. Section 40-10-122(c) provides that if the property at
issue "contains a residential structure at the time of the
sale regardless of its lccation, the proposed redempticoner
must pay to the purchaser or his or her transferee ... [a]lll
insurance premiums paid or owed by the purchaser for casualty
loss coverage on the residential structure with interest on
the payments at 12 percent per annum."® Section 40-10-122,
however, makes no provision for a proposed redemptioner to
demand the amount of insurance premiums pald cr for the tax-
sale purchaser to respond to that demand. Thus, Ross had no
statutory duty under & 40-10-122 to respond to the demand by
providing the amount of insurance premiums Roess had paid,
whereas the Bank did have the statutory duty to reimburse Rcss

for the amount of insurance premiums that had keen paid. As

‘The Bank deoes not dispute that the property "contain[ed]
a residential structure at the time of the sale," so as to
make & 40-10-122(c) inapplicable. Instead, based on the fact
that Ross had leased the property to tenants who resided on
the property, it appears undisputed that & 40-10-12Z(c) is
applicable to the property.
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Ross points out, the Bank failed to provide any evidence
indicating that it had met this reguirement. Accordingly, we
conclude that the trial court erred in entering a summary
Judgment in the Bank's favor.

Conclusion

Based on the foregcing, we reverse the trial court's
summary Judgment, and we remand this cause for further
proceedings.

REVERSED AND REMANDED.

Thompson, P.J., and Pittman, Brvan, and Thomas, JJ.,

concur.
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