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v. 

S.S. 

Appeal from Montgomery Juvenile Court 
(JU-2009-231.01, JU-2009-232.01, and JU-2009-233.01) 

PITTMAN, Judge. 

P.D. ("the mother") a p p e a l s from a judgment of the 

Montgomery J u v e n i l e Court awarding cu s t o d y of her c h i l d r e n 

( c o l l e c t i v e l y , "the c h i l d r e n " ) , b orn of the ma r r i a g e t o her 
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former husband ("the f a t h e r " ) , t o S.S., the f a t h e r ' s s i s t e r 

("the a u n t " ) . 

In March 2009, about a month a f t e r the death of the 

f a t h e r , the aunt p e t i t i o n e d t o have the c h i l d r e n d e c l a r e d 

dependent and sought c u s t o d y of the c h i l d r e n . A d d i t i o n a l l y , 

the aunt f i l e d an ex p a r t e motion s e e k i n g temporary c u s t o d y of 

the c h i l d r e n ("the ex p a r t e m o t i o n " ) . The j u v e n i l e c o u r t 

g r a n t e d the ex p a r t e motion pending a h e a r i n g on the 

dependency and c u s t o d y p e t i t i o n s , which was t h e r e a f t e r h e l d i n 

October 2009. 

In a judgment, d a t e d October 23, 2009, the j u v e n i l e c o u r t 

found t h a t the c h i l d r e n were dependent, awarded cu s t o d y of the 

c h i l d r e n t o the aunt, and g r a n t e d v i s i t a t i o n r i g h t s t o the 

mother, the terms of which were t o be d e c i d e d and agreed upon 

by the p a r t i e s . That o r d e r a l s o p r o v i d e d t h a t the mother's 

v i s i t s were t o be s u p e r v i s e d by the aunt or by another p e r s o n 

approved by the aunt. In response, the mother t i m e l y f i l e d a 

postjudgment motion t o a l t e r , amend, or v a c a t e t h a t judgment 

on November 6, 2009, t o which the aunt and the c h i l d r e n ' s 

g u a r d i a n ad l i t e m responded i n o p p o s i t i o n . The mother then 

f i l e d , p u r s u a n t t o Rule 59.1, A l a . R. C i v . P., a n o t i c e of the 
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p a r t i e s ' e x p r e s s agreement t o e x t e n d u n t i l December 1, 2009, 

the time f o r a r u l i n g on the postjudgment m o t i o n . 1 The 

j u v e n i l e c o u r t h e a r d arguments on the mother's postjudgment 

motion on December 1, 2009, but i t d i d not e x p r e s s l y r u l e on 

t h a t motion by the end of t h a t day. On December 8, 2009, the 

j u v e n i l e c o u r t p u r p o r t e d t o amend i t s p r e v i o u s judgment t o 

p r o v i d e t h a t the mother s h o u l d have s u p e r v i s e d v i s i t a t i o n w i t h 

the c h i l d r e n , a t a minimum, from S a t u r d a y a t 12 p.m. u n t i l 

Sunday a t 5 p.m. d u r i n g the t h i r d weekend of each month and 

t h a t the mother's v i s i t a t i o n c o u l d be i n c r e a s e d or changed 

upon agreement of the p a r t i e s . The mother t h e r e a f t e r t i m e l y 

appealed, and the j u v e n i l e c o u r t judge c e r t i f i e d the r e c o r d as 

adequate f o r a p p e l l a t e r e v i e w . See Rule 28(A), A l a . R. Juv. P. 

The mother r a i s e s t h r e e i s s u e s on a p p e a l . F i r s t , the 

mother contends t h a t the j u v e n i l e c o u r t e r r e d i n awarding 

cus t o d y of the c h i l d r e n t o the aunt. Second, the mother asks 

t h i s c o u r t t o address whether her postjudgment motion was 

d e n i e d by o p e r a t i o n of law so as t o render v o i d the j u v e n i l e 

1The mother's n o t i c e of the p a r t i e s ' agreement t o extend 
the j u v e n i l e c o u r t ' s time t o r u l e on her postjudgment motion 
contemplated t h a t the h e a r i n g on t h a t her motion would be h e l d 
as s c h e d u l e d on November 24, 2009. However, t h a t h e a r i n g was 
a p p a r e n t l y c o n t i n u e d u n t i l December 1, 2009. 
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c o u r t ' s o r d e r p u r p o r t i n g t o amend the judgment. T h i r d , the 

mother argues t h a t the j u v e n i l e c o u r t e r r e d i n r e q u i r i n g t h a t 

her v i s i t a t i o n be s u p e r v i s e d by, and i n r e q u i r i n g v i s i t a t i o n 

t o o c c u r a t the d i s c r e t i o n o f , the aunt. 

We b e g i n by a d d r e s s i n g the mother's f i r s t argument t h a t 

the j u v e n i l e c o u r t e r r e d i n awarding c u s t o d y of the c h i l d r e n 

t o the aunt. I n s u p p o r t of t h a t argument, the mother a s s e r t s 

t h a t the j u v e n i l e c o u r t e r r e d f o r t h r e e r e a s o n s : 1) the 

mother's p a r e n t a l r i g h t s were, she says, i n c o r r e c t l y 

" t e r m i n a t e d " w i t h o u t the j u v e n i l e c o u r t ' s h a v i n g f i r s t found 

her t o be an u n f i t p a r e n t ; 2) the award of c u s t o d y t o a 

nonparent was improper because the j u v e n i l e c o u r t had not 

f i r s t found the mother t o be an u n f i t p a r e n t ; and 3) assuming 

t h a t the award of c u s t o d y t o the aunt was based on a 

d e t e r m i n a t i o n t h a t the c h i l d r e n were dependent, t h a t 

d e t e r m i n a t i o n would n e c e s s a r i l y be i n c o r r e c t because, the 

mother says, the aunt d i d not prove dependency. 

The mother i n i t i a l l y a s s e r t s t h a t the j u v e n i l e c o u r t 

t e r m i n a t e d her p a r e n t a l r i g h t s w i t h o u t f i r s t f i n d i n g t h a t she 

was an u n f i t p a r e n t . However, t h a t a s s e r t i o n i s based on the 

mother's apparent m i s u n d e r s t a n d i n g of the j u v e n i l e c o u r t ' s 
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d e c i s i o n . 2 The j u v e n i l e c o u r t d i d not t e r m i n a t e the mother's 

p a r e n t a l r i g h t s ; i n s t e a d , i t c o n c l u d e d t h a t the c h i l d r e n were 

dependent. The t r i a l t r a n s c r i p t r e v e a l s t h a t the j u v e n i l e 

c o u r t judge, d u r i n g the h e a r i n g on the mother's postjudgment 

motion, e x p r e s s l y i n d i c a t e d t h a t the mother's p a r e n t a l r i g h t s 

had not been t e r m i n a t e d , s t a t i n g t h a t the judge d i s a g r e e d w i t h 

the n o t i o n t h a t , " i f c h i l d r e n are p l a c e d w i t h t h i r d p a r t i e s , 

t h e r e [ m u s t ] n e c e s s a r i l y be a f i n d i n g of u n f i t n e s s a g a i n s t the 

n a t u r a l p a r e n t " because, i n the j u v e n i l e c o u r t ' s view, such a 

f i n d i n g of u n f i t n e s s "removes from a n a t u r a l p a r e n t any v i a b l e 

p o s s i b i l i t y t o make changes i n ... c i r c u m s t a n c e s t o be 

r e u n i t e d w i t h the c h i l d . " I n f a c t , the mother, i n her b r i e f t o 

t h i s c o u r t , c i t e s t h a t statement i n sup p o r t of her c o n t e n t i o n 

t h a t the j u v e n i l e c o u r t d i d not f i n d the mother t o be u n f i t . 

However, the mother's r e f e r e n c e t o t h a t statement demonstrates 

her apparent m i s a p p r e h e n s i o n of the j u v e n i l e c o u r t ' s 

d e t e r m i n a t i o n t h a t the c h i l d r e n were dependent, a 

2The aunt, i n her b r i e f t o t h i s c o u r t , a l s o i n c o r r e c t l y 
t r e a t s the j u v e n i l e c o u r t ' s d e c i s i o n as a f i n d i n g of u n f i t n e s s 
and a t e r m i n a t i o n of p a r e n t a l r i g h t s , i n s t e a d of a 
d e t e r m i n a t i o n of dependency, which i t was. The judgment, as 
w e l l as the j u v e n i l e judge's statements made a t the h e a r i n g on 
the mother's postjudgment m o t i o n , i n d i c a t e s o n l y t h a t the 
c h i l d r e n had been adjudged dependent. 
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d e t e r m i n a t i o n t h a t e n t a i l s a much l e s s s e v e r e outcome f o r the 

mother than would a t e r m i n a t i o n of her p a r e n t a l r i g h t s . 3 Thus, 

the mother's argument t h a t the j u v e n i l e c o u r t f a i l e d t o 

s a t i s f y a p r e r e q u i s i t e of f i n d i n g u n f i t n e s s b e f o r e t e r m i n a t i n g 

her p a r e n t a l r i g h t s (which d i d not occur) i s f a c t u a l l y 

unsound. 

The mother next contends t h a t , because the j u v e n i l e c o u r t 

d i d not f i n d the mother u n f i t , c u s t o d y s h o u l d not have been 

awarded t o the aunt, a nonparent, based on Ex p a r t e T e r r y , 494 

So. 2d 628, 632 ( A l a . 1986), which case governs c u s t o d y 

3When a j u v e n i l e c o u r t f i n d s t h a t a c h i l d i s dependent and 
the c u s t o d i a l p a r e n t of t h a t c h i l d i s d i v e s t e d of h i s or her 
r i g h t t o custody, w i t h o u t a t e r m i n a t i o n of t h a t p a r e n t ' s 
p a r e n t a l r i g h t s or a f i n d i n g of u n f i t n e s s , t h a t p a r e n t r e t a i n s 
" r e s i d u a l p a r e n t a l r i g h t s " t o t h a t c h i l d , as d e f i n e d under 
A l a . Code 1975, § 12-15-102(23), which " i n c l u d [ e ] , but [are] 
not n e c e s s a r i l y l i m i t e d t o , the r i g h t t o v i s i t a t i o n , the r i g h t 
t o w i t h h o l d consent t o a d o p t i o n , the r i g h t t o determine 
r e l i g i o u s a f f i l i a t i o n , and the r e s p o n s i b i l i t y f o r s u p p o r t , 
u n l e s s d e termined by o r d e r of the j u v e n i l e c o u r t not t o be i n 
the b e s t i n t e r e s t of the c h i l d . " 
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d i s p u t e s between p a r e n t s and non p a r e n t s . 4 In T e r r y , the c o u r t 

s t a t e d : 

"'The prima f a c i e r i g h t of a n a t u r a l p a r e n t t o 
the c u s t o d y of h i s or her c h i l d , as a g a i n s t the 
r i g h t of cust o d y i n a nonparent, i s grounded i n the 
common law concept t h a t t he p r i m a r y p a r e n t a l r i g h t 
of c u s t o d y i s i n the b e s t i n t e r e s t and w e l f a r e of 
the c h i l d as a matter of law. So s t r o n g i s t h i s  
p r e s u m p t i o n , absent a showing of v o l u n t a r y  
f o r f e i t u r e of t h a t r i g h t , t h a t i t can be overcome  
o n l y by a f i n d i n g , s u p p o r t e d by competent e v i d e n c e ,  
t h a t the p a r e n t s e e k i n g c u s t o d y i s g u i l t y of such  
misconduct or n e g l e c t t o a degree which r e n d e r s t h a t  
p a r e n t an u n f i t and improper person t o be e n t r u s t e d  
w i t h the care and u p b r i n g i n g of the c h i l d i n  
q u e s t i o n . Hanlon v. Mooney, 407 So. 2d 559 ( A l a . 
1981).'" 

494 So. 2d a t 632 ( q u o t i n g Ex p a r t e Mathews, 428 So. 2d 58, 

59 ( A l a . 1983)). T e r r y a p p l i e s i n c h i l d - c u s t o d y d i s p u t e s 

between a p a r e n t and nonparent; i t does not a p p l y i f the c h i l d 

or c h i l d r e n , the cust o d y of whom i s d i s p u t e d , have been found 

t o be dependent, as i s the case here. See W.T.H. v. M.M.M., 

4The aunt argues t h a t a n a t u r a l p a r e n t ' s prima f a c i e r i g h t 
t o c u s t o d y of h i s or her c h i l d "can be overcome by c l e a r and 
c o n v i n c i n g e v i d e n c e t h a t removal from the p a r e n t ' s c u s t o d y i s 
i n the c h i l d ' s b e s t i n t e r e s t s , " c i t i n g S.F. v. Department of  
Human Res., 680 So. 2d 346, 347 ( A l a . C i v . App. 1996); Brown  
v. Alabama Dep't of Pensions & Sec., 473 So. 2d 533, 534 ( A l a . 
C i v . App. 1985); and G.L. v. S t a t e Dep't of Human Res., 646 
So. 2d 81, 84 ( A l a . C i v . App. 1994). However, those cases t h a t 
she c i t e s t o sup p o r t her argument are i n a p p l i c a b l e because 
th e y i n v o l v e a t r i a l c o u r t ' s d e t e r m i n a t i o n t o t e r m i n a t e 
p a r e n t a l r i g h t s , which has not o c c u r r e d i n t h i s case. 
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915 So. 2d 64, 70 ( A l a . C i v . App. 2005) ( d i s c u s s i n g the 

abundance of caselaw r e g a r d i n g the d i s t i n c t i o n between c h i l d -

c u s t o d y d i s p u t e s and the d i s p o s i t i o n a l phase of a dependency 

p r o c e e d i n g ) . T h e r e f o r e , because the j u v e n i l e c o u r t found the 

c h i l d r e n t o be dependent, no f i n d i n g of u n f i t n e s s was 

n e c e s s a r y . See Anonymous v. Anonymous, 504 So. 2d 289, 291 

( A l a . C i v . App. 1986) ( s t a t i n g t h a t a d e t e r m i n a t i o n t h a t a 

p a r e n t i s u n f i t i s u n n ecessary t o award cus t o d y t o a nonparent 

a f t e r a f i n d i n g t h a t a c h i l d i s dependent). 

The t h i r d ground upon which the mother contends t h a t the 

j u v e n i l e c o u r t e r r e d i n awarding cu s t o d y t o the aunt i s t h a t 

the j u v e n i l e c o u r t c o u l d not have p r o p e r l y d e termined t h a t the 

c h i l d r e n were dependent because, the mother says, the aunt d i d 

not prove dependency. Under A l a . Code 1975, § 12-15-311(a), a 

j u v e n i l e c o u r t ' s d e t e r m i n a t i o n t h a t a c h i l d i s dependent i s t o 

be based on c l e a r and c o n v i n c i n g e v i d e n c e . The mother argues 

t h a t the j u v e n i l e c o u r t ' s d e c i s i o n was not so s u p p o r t e d . 

In r e v i e w i n g a dependency d e t e r m i n a t i o n made by the 

j u v e n i l e c o u r t based upon e v i d e n c e p r e s e n t e d ore tenus, we 

w i l l not d i s t u r b t h a t d e t e r m i n a t i o n w i t h o u t a showing t h a t i t 

was p l a i n l y and p a l p a b l y wrong. See J.L. v. W.E., [Ms. 
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2090210, J u l y 23, 2010] So. 3d , ( A l a . C i v . App. 

2010) ( q u o t i n g L.A.C. v. T.S.C., 8 So. 3d 322, 326-27 ( A l a . 

C i v . App. 2008)); see a l s o J.B. v. C leburne County Dep't of  

Human Res., 992 So. 2d 34, 39-40 ( A l a . C i v . App. 2008) 

( q u o t i n g Ex p a r t e R.T.S. , 771 So. 2d 475, 477 ( A l a . 2000)) 

( d i s t i n g u i s h i n g between the f a c t - f i n d i n g r o l e of the t r i a l 

c o u r t and the s t a n d a r d of a p p e l l a t e r e v i e w ) . A p p l y i n g t h a t 

s t a n d a r d of r e v i e w , we address the q u e s t i o n whether the 

j u v e n i l e c o u r t c o u l d have c o n c l u d e d t h a t the c h i l d r e n ' s 

dependency had been e s t a b l i s h e d by c l e a r and c o n v i n c i n g 

e v i d e n c e . 

" [ C ] l e a r and c o n v i n c i n g e v i d e n c e i s 

" ' " ' [ e ] v i d e n c e t h a t , when weighed a g a i n s t 
e v i d e n c e i n o p p o s i t i o n , w i l l produce i n the 
mind of the t r i e r of f a c t a f i r m c o n v i c t i o n 
as t o each e s s e n t i a l element of the c l a i m 
and a h i g h p r o b a b i l i t y as t o the 
c o r r e c t n e s s of the c o n c l u s i o n . P r o o f by 
c l e a r and c o n v i n c i n g e v i d e n c e r e q u i r e s a 
l e v e l of p r o o f g r e a t e r than a preponderance 
of the e v i d e n c e or the s u b s t a n t i a l weight 
of the e v i d e n c e , but l e s s than beyond a 
r e a s o n a b l e doubt.'"'" 

J.L., So. 3d a t ( q u o t i n g L.A.C., 8 So. 3d a t 326-27), 

q u o t i n g i n t u r n A l a . Code 1975, § 6 - 1 1 - 2 0 ( b ) ( 4 ) ) . 
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Under A l a . Code. 1975, § 12-15-102(8)a., a "dependent 

c h i l d " i s 

"[a] c h i l d who has been a d j u d i c a t e d dependent by a 
j u v e n i l e c o u r t and i s i n need of care or s u p e r v i s i o n 
and meets any of the f o l l o w i n g c i r c u m s t a n c e s : 

"1. Whose p a r e n t , l e g a l g u a r d i a n , l e g a l 
c u s t o d i a n , or o t h e r c u s t o d i a n s u b j e c t s the 
c h i l d or any o t h e r c h i l d i n the household t o 
abuse, as d e f i n e d i n s u b d i v i s i o n (2) of S e c t i o n 
12-15-301[,] or n e g l e c t [ , ] as d e f i n e d i n 
s u b d i v i s i o n (4) of S e c t i o n 12-15-301, or a l l o w s 
the c h i l d t o be so s u b j e c t e d . 

"2. Who i s w i t h o u t a p a r e n t , l e g a l 
g u a r d i a n , or l e g a l c u s t o d i a n w i l l i n g and a b l e 
t o p r o v i d e f o r the c a r e , s u p p o r t , or e d u c a t i o n 
of t he c h i l d . 

"3. Whose p a r e n t , l e g a l g u a r d i a n , l e g a l 
c u s t o d i a n , or o t h e r c u s t o d i a n n e g l e c t s or 
r e f u s e s , when a b l e t o do so or when the s e r v i c e 
i s o f f e r e d w i t h o u t charge, t o p r o v i d e or a l l o w 
m e d i c a l , s u r g i c a l , or o t h e r care n e c e s s a r y f o r 
the h e a l t h or w e l l - b e i n g of the c h i l d . 

"4. Whose p a r e n t , l e g a l g u a r d i a n , l e g a l 
c u s t o d i a n , or o t h e r c u s t o d i a n f a i l s , r e f u s e s , 
or n e g l e c t s t o send the c h i l d t o s c h o o l i n 
accordance w i t h the terms of the compulsory 
s c h o o l attendance laws of t h i s s t a t e . 

"5. Whose p a r e n t , l e g a l g u a r d i a n , l e g a l 
c u s t o d i a n , or o t h e r c u s t o d i a n has abandoned the 
c h i l d , as d e f i n e d i n s u b d i v i s i o n (1) of S e c t i o n 
12-15-301. 

"6. Whose p a r e n t , l e g a l g u a r d i a n , l e g a l 
c u s t o d i a n , or o t h e r c u s t o d i a n i s unable or 
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u n w i l l i n g t o d i s c h a r g e h i s or her 
r e s p o n s i b i l i t i e s t o and f o r the c h i l d . 

"7. Who has been p l a c e d f o r car e or 
a d o p t i o n i n v i o l a t i o n of the law. 

"8. Who, f o r any o t h e r cause, i s i n need of 
the c a r e and p r o t e c t i o n of the s t a t e . " 

"I n d e t e r m i n i n g whether a c h i l d i s dependent, the 

j u v e n i l e c o u r t "'may c o n s i d e r any competent e v i d e n c e r e l e v a n t 

t o t he a b i l i t y or w i l l i n g n e s s of the p a r e n t t o d i s c h a r g e h i s 

or her r e s p o n s i b i l i t i e s t o the c h i l d J.L., So. 3d 

a t ( q u o t i n g M.E. v. Shelby County Dep't of Human Res., 972 

So. 2d 89, 100 ( A l a . C i v . App. 2007)). To a s s e s s whether the 

j u v e n i l e c o u r t p r o p e r l y c o n c l u d e d t h a t the c h i l d r e n were 

dependent, we must r e v i e w the r e c o r d t o determine whether 

c l e a r and c o n v i n c i n g e v i d e n c e t o s u p p o r t a f i n d i n g of 

dependency, as d e f i n e d above, was p r e s e n t e d t o t h a t c o u r t . 

The r e c o r d r e v e a l s t h a t the mother and the f a t h e r had 

t h r e e c h i l d r e n : a daughter ("the d a u g h t e r " ) , born i n J u l y 

1995; a son ("the o l d e r s o n " ) , b o r n i n January 1997; and a 

another son ("the younger son") born i n September 1998. 5 The 

5 I n March 2009, when t h i s a c t i o n was commenced, the 
daughter was 13 years o l d , the o l d e r son was 12 years o l d , and 
the younger son was 10 years o l d . 
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mother and the f a t h e r had s e p a r a t e d i n or around 2005, a t 

w hich time the f a m i l y was l i v i n g i n Montgomery. The r e c o r d 

shows t h a t the mother and the c h i l d r e n l i v e d i n F l o r i d a from 

December 2005 u n t i l August 2006, a t which time they moved back 

t o Montgomery. In F e b r u a r y 2009, the f a t h e r d i e d . 

T h i s a c t i o n a rose when the aunt p e t i t i o n e d f o r a f i n d i n g 

of dependency as t o , and c u s t o d y o f , the c h i l d r e n i n March 

2009. In the aunt's p e t i t i o n s and her ex p a r t e motion, she 

c l a i m e d t h a t the c h i l d r e n had l i v e d i n F l o r i d a w i t h her and 

the f a t h e r " u n t i l he [had d i e d ] " ; t h a t the c h i l d r e n had 

a t t e n d e d s c h o o l i n F l o r i d a u n t i l the mother had moved them 

back t o Alabama " w i t h o u t n o t i f y i n g anyone" on the day b e f o r e 

the f a t h e r had d i e d ; t h a t , a f t e r r e t u r n i n g t o Alabama, the 

mother and the c h i l d r e n had moved i n t o a h o t e l room w i t h the 

mother's a l l e g e d b o y f r i e n d who, the aunt c l a i m e d , was "a known 

drug d e a l e r " ; t h a t the mother was " u n s t a b l e " and had a l l e g e d l y 

been u s i n g drugs because, the aunt c l a i m e d , the mother had 

r e c e n t l y l o s t w eight and had appeared " v e r y h o s t i l e and 

combative"; t h a t the mother's d i s a b l e d son, the h a l f b r o t h e r 

of the c h i l d r e n ("the h a l f b r o t h e r " ) , had a l s o been l i v i n g i n 

the h o t e l room; t h a t the mother's o n l y source of income was 
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the h a l f b r o t h e r ' s S o c i a l S e c u r i t y b e n e f i t s ; t h a t the mother 

was wanted f o r a r r e s t i n Montgomery County, i n Elmore County, 

and i n F l o r i d a ; t h a t the Montgomery County S h e r i f f ' s o f f i c e 

had p l a n n e d t o a r r e s t the mother the f o l l o w i n g day; t h a t the 

mother might attempt t o f l e e the a r e a t o a v o i d the w a r r a n t s 

f o r her a r r e s t s or "become combative and p o s s i b l y harm the 

c h i l d r e n t o a v o i d a p p r e h e n s i o n " ; t h a t the mother had a "known 

gambling problem" and had f r e q u e n t e d the l o c a l gambling 

e s t a b l i s h m e n t s ; t h a t the daughter, who, the aunt c l a i m e d , was 

b e l i e v e d t o be pregnant, had not been r e c e i v i n g a p p r o p r i a t e 

p r e n a t a l c a r e ; t h a t the aunt b e l i e v e d t h a t the c h i l d r e n were 

p o s s i b l y i n danger as a r e s u l t of l i v i n g w i t h the mother; and 

t h a t , because the mother had l e f t F l o r i d a w i t h o u t n o t i f y i n g 

anyone, the mother c o u l d p o t e n t i a l l y l e a v e the area and l o s e 

c o n t a c t w i t h the f a m i l y . The aunt's ex p a r t e motion was 

g r a n t e d by the j u v e n i l e c o u r t pending a h e a r i n g on the m a t t e r . 

A t the ore tenus p r o c e e d i n g , h e l d i n October 2009, 

u n d i s p u t e d e v i d e n c e i n d i c a t e d t h a t the younger son had missed 

over 10 days of s c h o o l , and t h a t the daughter had missed more 

than 20 days of s c h o o l , w h i l e l i v i n g w i t h the mother. F u r t h e r , 

by the mother's own t e s t i m o n y , i t was r e v e a l e d t h a t the mother 
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had e x p e r i e n c e d f i n a n c i a l d i f f i c u l t i e s t h a t had r e q u i r e d her 

t o move s e v e r a l times s i n c e 2005; the mother t e s t i f i e d t h a t , 

on two o c c a s i o n s , she and the c h i l d r e n had l i v e d i n h o t e l s . 

A d d i t i o n a l l y , the g u a r d i a n ad l i t e m t e s t i f i e d t h a t , a l t h o u g h 

she b e l i e v e d the mother had t r e a t e d acute m e d i c a l problems 

t h a t the c h i l d r e n had s u f f e r e d , she a l s o b e l i e v e d the c h i l d r e n 

had not r e c e i v e d p r o p e r m e d i c a l c a r e w h i l e l i v i n g w i t h the 

mother. She e x p l a i n e d t h a t , a f t e r h a v i n g been p l a c e d under the 

custo d y of the aunt, two of the c h i l d r e n had been p r e s c r i b e d 

g l a s s e s . The r e c o r d f u r t h e r shows t h a t the c h i l d r e n never had 

m e d i c a l i n s u r a n c e w h i l e t h e y l i v e d w i t h t h e i r mother. In l i g h t 

of those f a c t s , the j u v e n i l e c o u r t had ample grounds upon 

which t o a d j u d i c a t e the c h i l d r e n dependent. See A l a . Code 

1975, § 12-15-102(8)a.(3) and (4) ( p r o v i d i n g t h a t a c h i l d may 

be a d j u d i c a t e d dependent when a p a r e n t " n e g l e c t s or r e f u s e s " 

t o p r o v i d e adequate m e d i c a l c a r e f o r the c h i l d or when a 

p a r e n t " f a i l s , r e f u s e s , or n e g l e c t s " t o send the c h i l d t o 

s c h o o l r e g u l a r l y , as compe l l e d t o do so under Alabama l a w ) . 

A f t e r a c h i l d i s determined t o be dependent by c l e a r and 

c o n v i n c i n g e v i d e n c e , a j u v e n i l e c o u r t may award c u s t o d y based 

on what t h a t c o u r t determines t o be " f o r the w e l f a r e and b e s t 
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i n t e r e s t s of the c h i l d . " A l a . Code 1975, § 1 2 - 1 5 - 3 1 4 ( a ) ( 4 ) . 

The mother has not c h a l l e n g e d the j u v e n i l e c o u r t ' s d e c i s i o n 

t h a t i t i s i n the b e s t i n t e r e s t of the c h i l d r e n t o be i n the 

cu s t o d y of the aunt; t h u s , we r e f r a i n from r e v i e w i n g the 

c u s t o d i a l d i s p o s i t i o n . 

The mother a l s o c h a l l e n g e s the j u v e n i l e c o u r t ' s judgment 

as t o v i s i t a t i o n , i n c l u d i n g whether the j u v e n i l e c o u r t ' s 

postjudgment o r d e r of December 8, 2009, p u r p o r t i n g t o a l t e r 

the v i s i t a t i o n arrangement i s v o i d . The mother argues t h a t the 

postjudgment o r d e r i s v o i d because, she contends, i t was 

i s s u e d a f t e r the e x p i r a t i o n of the p e r i o d w i t h i n which a 

j u v e n i l e c o u r t may r u l e on a postjudgment motion. 

In o r d e r t o a s s e s s the m e r i t s of the mother's arguments, 

we must determine whether the j u v e n i l e c o u r t ' s judgment d a t e d 

October 23, 2009, or the j u v e n i l e c o u r t ' s o r d e r d a t e d December 

8, 2009, i s e f f e c t i v e , and o n l y then may we determine whether 

the v i s i t a t i o n awarded t o the mother was p r o p e r . 

Rule 1 ( B ) , A l a . R. Juv. P., p r o v i d e s , i n p a r t , t h a t "[a] 

postjudgment motion i s deemed d e n i e d i f not r u l e d on w i t h i n 14 

days of f i l i n g . " However, Rule 59.1, A l a . R. C i v . P., which i s 

made a p p l i c a b l e t o j u v e n i l e p r o c e e d i n g s under Rule 1, A l a . R. 
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Juv. P., p r o v i d e s t h a t , " w i t h the e x p r e s s consent of a l l the 

p a r t i e s , which consent s h a l l appear of r e c o r d , " t h a t p e r i o d 

may be extended. 

The r e c o r d r e v e a l s t h a t , a f t e r the f i n a l judgment was 

i s s u e d on October 23, 2009, the mother f i l e d a postjudgment 

motion on November 6, 2009, which was p r o p e r l y f i l e d w i t h i n 

14 days of the e n t r y of the j u v e n i l e c o u r t ' s judgment. See 

Rule 1, A l a . R. Juv. P. B e f o r e the h e a r i n g on the mother's 

postjudgment motion, the mother f i l e d a n o t i c e t h a t a l l 

p a r t i e s had agreed t o e x t e n d the p e r i o d w i t h i n which the 

j u v e n i l e c o u r t c o u l d e x p r e s s l y r u l e on the mother's motion t o 

December 1, 2009. The h e a r i n g on the mother's postjudgment 

motion was h e l d on t h a t d a t e , d u r i n g which the j u v e n i l e judge 

s t a t e d an i n t e n t t o amend the judgment t o g r a n t the mother 

s u p e r v i s e d v i s i t a t i o n on the t h i r d weekend of each month i n 

F l o r i d a , where the aunt l i v e d , and a l s o t o s t a t e t h a t 

v i s i t a t i o n c o u l d be i n c r e a s e d or changed upon the agreement of 

the p a r t i e s . However, the j u v e n i l e c o u r t d i d not i s s u e a 

postjudgment o r d e r u n t i l December 8, 2009, seven days a f t e r 

the December 1, 2009, d e a d l i n e had e x p i r e d . 
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The aunt argues t h a t " i t i s w e l l s e t t l e d by case law and 

the [ r ] u l e s t h a t " the j u v e n i l e c o u r t judge's statements d u r i n g 

the h e a r i n g on the mother's postjudgment motion " c o n s t i t u t e [ ] 

an [ o ] r d e r from the t r i a l c o u r t . " 6 In f a c t , the o p p o s i t e i s 

t r u e ; Alabama "cases i n t e r p r e t i n g and implementing Rule 59.1, 

A l a . R. C i v . P., have made i t c l e a r [ t h a t ] a t r i a l judge can 

'dispose o f ' a pending post-judgment motion o n l y by e n t e r i n g 

a r u l i n g g r a n t i n g or denying the motion." Ex p a r t e Chamblee, 

899 So. 2d 244, 247 ( A l a . 2004) ( f i r s t emphasis added). In 

l i g h t of the f a c t s of r e c o r d , we agree w i t h the mother t h a t 

the o r d e r i s s u e d on December 8, 2009, i s v o i d . 

We next address whether the j u v e n i l e c o u r t ' s award o f 

v i s i t a t i o n t o the mother i n the o r i g i n a l judgment was p r o p e r . 

The mother contends t h a t the j u v e n i l e c o u r t e r r e d i n not 

s e t t i n g f o r t h a v i s i t a t i o n s c h e d u l e f o r the mother and i n 

g r a n t i n g o n l y s u p e r v i s e d v i s i t a t i o n . We address each i s s u e i n 

t u r n . 

In A.M.B. v. R.B.B., 4 So. 3d 468 ( A l a . C i v . App. 2007), 

we o u t l i n e d the a p p l i c a b l e law g o v e r n i n g a t r i a l c o u r t ' s 

6The aunt does not c i t e a r u l e or caselaw t o su p p o r t her 
c o n t e n t i o n . 
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d e t e r m i n a t i o n of v i s i t a t i o n between a n o n c u s t o d i a l p a r e n t and 

h i s or her c h i l d r e n : 

"[T]he d e t e r m i n a t i o n of p r o p e r v i s i t a t i o n 

" ' " i s w i t h i n the sound d i s c r e t i o n of the t r i a l 
c o u r t , and t h a t c o u r t ' s d e t e r m i n a t i o n s h o u l d 
not be r e v e r s e d by an a p p e l l a t e c o u r t absent a 
showing of an abuse of d i s c r e t i o n . " Ex p a r t e  
B l a n d , 796 So. 2d 340 a t 343 [ ( A l a . 2 0 0 0 ) ] . 
"The p r i m a r y c o n s i d e r a t i o n i n s e t t i n g 
v i s i t a t i o n r i g h t s i s the b e s t i n t e r e s t of the 
c h i l d . Each c h i l d v i s i t a t i o n case must be 
d e c i d e d on i t s own f a c t s and c i r c u m s t a n c e s . " 
DuBois v. DuBois, 714 So. 2d 308, 309 ( A l a . 
C i v . App. 1998) ( c i t a t i o n o m i t t e d ) . ' 

" W i l l i a m s v. W i l l i a m s , 905 So. 2d 820, 830 ( A l a . 
C i v . App. 2 004) . 

"Although t h i s c o u r t r e c o g n i z e s t h a t v i s i t a t i o n 
i s a m a t t e r l e f t t o the sound d i s c r e t i o n of the 
t r i a l c o u r t , such d i s c r e t i o n i s not unbounded. T h i s 
c o u r t has p r e v i o u s l y h e l d t h a t i t i s r e v e r s i b l e 
e r r o r f o r a j u v e n i l e c o u r t t o l e a v e t he ma t t e r of a 
n o n c u s t o d i a l p a r e n t ' s v i s i t a t i o n r i g h t s t o the s o l e 
d i s c r e t i o n of a c u s t o d i a l p a r e n t or o t h e r l e g a l 
c u s t o d i a n of the c h i l d . See, e.g., L.L.M. v. S.F., 
919 So. 2d 307 ( A l a . C i v . App. 2005) ( r e v e r s i n g a 
j u v e n i l e c o u r t ' s v i s i t a t i o n award t h a t p l a c e d the 
f a t h e r i n c o n t r o l of the mother's v i s i t a t i o n w i t h 
the c h i l d ) , and K.B. v. Cle b u r n e County Dep't of  
Human R e s 8 9 7 So. 2d 379 ( A l a . C i v . App. 2004) 
( r e v e r s i n g a j u v e n i l e c o u r t ' s v i s i t a t i o n award t h a t 
e s s e n t i a l l y c o n d i t i o n e d the mother's r i g h t t o 
v i s i t a t i o n w i t h her c h i l d upon the consent of the 
c h i l d ' s aunt and u n c l e ) ; see a l s o D.B. v. Madison  
County Dep't of Human Res., 937 So. 2d 535, 541 
( A l a . C i v . App. 2006) ( p l u r a l i t y o p i n i o n r e v e r s i n g 
a j u v e n i l e c o u r t ' s judgment t h a t made the mother's 
v i s i t a t i o n ' " s u b j e c t t o any c o n d i t i o n s and 
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l i m i t a t i o n s deemed t o be n e c e s s a r y and 
a p p r o p r i a t e " ' by the c h i l d ' s g r e a t aunt, who was 
awarded cus t o d y of the c h i l d ) . " 

4 So. 3d a t 471-72. 

In A.M.B., the j u v e n i l e c o u r t had awarded the mother 

s u p e r v i s e d v i s i t a t i o n as agreed t o by the mother and the 

c u s t o d i a n . We remanded t h a t case t o the j u v e n i l e c o u r t " w i t h 

i n s t r u c t i o n s t o s e t f o r t h a s p e c i f i c v i s i t a t i o n s c h e d u l e so as 

to p r o v i d e f o r r e a s o n a b l e c o n t a c t between the mother and the 

c h i l d . " 4 So. 3d a t 472. L i k e the judgment a t i s s u e i n A.M.B., 

the judgment e n t e r e d by the j u v e n i l e c o u r t i n t h i s case 

awarded v i s i t a t i o n t o the mother "as may be agreed upon by the 

[aunt] and the mother, p r o v i d e d t h a t such v i s i t a t i o n s h a l l be 

s u p e r v i s e d by [the aunt] or such person as may be approved by 

[the a u n t ] . " T h e r e f o r e , as we d i d i n A.M.B., we h o l d t h a t the 

j u v e n i l e c o u r t e r r e d i n not s e t t i n g f o r t h a s p e c i f i c 

v i s i t a t i o n s c h e d u l e , e s p e c i a l l y because t he terms of the 

mother's v i s i t a t i o n , as s e t f o r t h i n the j u v e n i l e c o u r t ' s 

judgment, l e a v e open the p o s s i b i l i t y f o r the aunt t o 

u n i l a t e r a l l y t e r m i n a t e the mother's v i s i t a t i o n a l t o g e t h e r . See  

Br y a n t v. B r y a n t , 739 So. 2d 53, 56-57 ( A l a . C i v . App. 2001). 
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We a l s o agree w i t h the mother t h a t the j u v e n i l e c o u r t 

e r r e d i n awarding her o n l y s u p e r v i s e d v i s i t a t i o n w i t h the 

c h i l d r e n . The r e c o r d r e v e a l s t h a t the mother has never abused 

on the c h i l d r e n . A d d i t i o n a l l y , the r e c o r d shows t h a t , s i n c e 

the aunt was g i v e n c u s t o d y of the c h i l d r e n , the mother has 

v o l u n t a r i l y e n r o l l e d h e r s e l f i n p a r e n t i n g c l a s s e s . A l t h o u g h 

the aunt, i n her ex p a r t e motion, had a l l e g e d t h a t the mother 

was l i v i n g w i t h a known drug d e a l e r , t h a t a l l e g a t i o n was not 

s u b s t a n t i a t e d a t t r i a l . In l i g h t of the l a c k of e v i d e n c e 

i n d i c a t i n g t h a t the mother had ever abused the c h i l d r e n or had 

p l a c e d the c h i l d r e n i n harm's way, s u p e r v i s e d v i s i t a t i o n was 

improper. Cf. Jackson v. J a c k s o n , 999 So. 2d 488, 494 ( A l a . 

C i v . App. 2007) (main o p i n i o n i n d i c a t i n g t h a t l i m i t i n g a 

p a r e n t ' s v i s i t a t i o n t o s u p e r v i s e d v i s i t a t i o n would be improper 

when the mother had been a r r e s t e d o n l y f o r w r i t i n g w o r t h l e s s 

checks and t h e r e was no e v i d e n c e i n d i c a t i n g t h a t the mother 

"had ever exposed the c h i l d r e n t o i l l e g a l drug use or 

a s s o c i a t e d a c t i v i t y or c o n v e r s a t i o n " ) . 

We t h e r e f o r e a f f i r m the judgment as t o the j u v e n i l e 

c o u r t ' s d e t e r m i n a t i o n t h a t the c h i l d r e n are dependent. 

However, we r e v e r s e the judgment as t o v i s i t a t i o n , and we 
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remand t h i s case t o the j u v e n i l e c o u r t w i t h i n s t r u c t i o n s t o 

s e t f o r t h an u n s u p e r v i s e d v i s i t a t i o n s c h e d u l e f o r the mother 

and the c h i l d r e n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P.J., and Thomas, J . , concur. 

Bryan and Moore, J J . , concur i n the r e s u l t , w i t h o u t 

w r i t i n g s . 
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