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BRYAN, J u d g e . 

T r a c y Lynn M u l l i n s ("the f a t h e r " ) a p p e a l s f r o m a judgment 

e n t e r e d by t h e M a d i s o n C i r c u i t C o u r t ("the t r i a l c o u r t " ) t h a t 

f o u n d h i m i n co n t e m p t f o r f a i l u r e t o pay c h i l d s u p p o r t , 

o r d e r e d h i m t o pay h i s c h i l d - s u p p o r t a r r e a r a g e , and s e n t e n c e d 



2090297 

him t o s e r v e 7 00 days i n j a i l f o r 140 s e p a r a t e a c t s o f 

c o n t e m p t , w i t h a l l b u t 5 days o f t h a t t e r m s u s p e n d e d . 

The f a t h e r and L i s a C h r i s t i n e S e l l e r s ("the mother") 

were d i v o r c e d by t h e t r i a l c o u r t i n S e p t e m b e r 1995. Two 

c h i l d r e n were b o r n o f t h e p a r t i e s ' m a r r i a g e , a boy b o r n i n 

S e ptember 1985 ("the o l d e r c h i l d " ) and a boy b o r n i n A u g u s t 

1990 ("the y o u n g e r c h i l d " ) ( h e r e i n a f t e r t h e o l d e r c h i l d and 

t h e y o u n g e r c h i l d a r e r e f e r r e d t o c o l l e c t i v e l y as " t h e 

c h i l d r e n " ) . P u r s u a n t t o t h e d i v o r c e j u d g m e n t , t h e m o t h e r was 

a warded p h y s i c a l c u s t o d y o f t h e c h i l d r e n and t h e f a t h e r was 

o r d e r e d t o pay c h i l d s u p p o r t . On o r a b o u t May 25, 2001, t h e 

p a r t i e s e n t e r e d i n t o an agreement m o d i f y i n g t h e d i v o r c e 

j udgment so t h a t t h e f a t h e r was awarded c u s t o d y o f t h e o l d e r 

c h i l d and n e i t h e r p a r t y was r e s p o n s i b l e f o r t h e payment o f 

c h i l d s u p p o r t ; t h a t a greement was i n c o r p o r a t e d i n t o a judgment 

o f t h e t r i a l c o u r t ("the May 2001 m o d i f i c a t i o n j u d g m e n t " ) . The 

May 2001 m o d i f i c a t i o n judgment i n c l u d e d a p r o v i s i o n t h a t t h e 

f a t h e r w o u l d n o t be r e s p o n s i b l e f o r any p a s t o r f u t u r e d e n t a l 

e x p e n s e s o f t h e c h i l d r e n a r i s i n g f r o m a g e n e t i c d i s o r d e r t h a t 

t h e c h i l d r e n had. 

The d i v o r c e judgment was m o d i f i e d a g a i n on A u g u s t 30, 
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2001 ("the A u g u s t 2001 m o d i f i c a t i o n j u d g m e n t " ) , and, p u r s u a n t 

t o t h a t m o d i f i c a t i o n j u d g m e n t , t h e mother was awarded c u s t o d y 

o f t h e o l d e r c h i l d and t h e f a t h e r was o r d e r e d t o pay $451.08 

a month i n c h i l d s u p p o r t , b e g i n n i n g on A u g u s t 13, 2001. The 

f a t h e r was o r d e r e d t o make t h e c h i l d - s u p p o r t payments on t h e 

1 5 t h day o f e a c h month t h r o u g h t h e c l e r k o f t h e t r i a l c o u r t . 

The p a r t i e s were a l s o o r d e r e d t o e q u a l l y s h a r e t h e c o s t o f t h e 

c h i l d r e n ' s " h e a l t h c a r e s e r v i c e s w h i c h a r e n o t c o v e r e d by 

i n s u r a n c e ... i n c l u d i n g b i l l s f o r d o c t o r s , h o s p i t a l s , 

p r e s c r i p t i o n d r u g s , o r t h o d o n t i c , d e n t a l , and o p t o m e t r i c 

e x p e n s e s . " 

On June 13, 2008, t h e mot h e r f i l e d a p e t i t i o n f o r a r u l e 

n i s i a l l e g i n g t h a t t h e f a t h e r had f a i l e d t o pay c o u r t - o r d e r e d 

c h i l d s u p p o r t f r o m A u g u s t 13, 2001, u n t i l t h e day she f i l e d 

h e r p e t i t i o n , and she r e q u e s t e d t h a t t h e f a t h e r be o r d e r e d t o 

pay t h e c h i l d - s u p p o r t a r r e a r a g e due w i t h i n t e r e s t . 1 The 

moth e r a l s o r e q u e s t e d an award o f h e r a t t o r n e y ' s f e e s . The 

f a t h e r f i l e d an answer t o t h e m o t h e r ' s p e t i t i o n f o r a r u l e 

n i s i , and he d e n i e d a l l t h e a l l e g a t i o n s made by t h e m o t h e r . 

1The m other a l s o r e q u e s t e d an upward m o d i f i c a t i o n o f t h e 
f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n . However, t h e t r i a l c o u r t 
s u b s e q u e n t l y g r a n t e d t h e m o t h e r ' s m o t i o n t o d i s m i s s t h a t p a r t 
o f h e r p e t i t i o n . 
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The t r i a l c o u r t c o n d u c t e d an o r e t e n u s h e a r i n g on O c t o b e r 

21 and 22, 2009. The mot h e r and t h e f a t h e r b o t h t e s t i f i e d t h a t 

t h e f a t h e r had p a i d h i s c h i l d - s u p p o r t o b l i g a t i o n as o r d e r e d i n 

t h e A u g u s t 2001 m o d i f i c a t i o n judgment f r o m A u g u s t 2001 t h r o u g h 

May 2002. I t was a l s o u n d i s p u t e d t h a t t h e f a t h e r had n o t made 

a s i n g l e c h i l d - s u p p o r t payment t h r o u g h t h e c l e r k o f t h e t r i a l 

c o u r t f r o m June 2002 t h r o u g h t h e d a t e o f t h e f i n a l h e a r i n g i n 

O c t o b e r 2009. 

The e v i d e n c e r e v e a l e d t h a t b o t h t h e o l d e r c h i l d and t h e 

y o u n g e r c h i l d had l i v e d , a t t i m e s , w i t h t h e f a t h e r d e s p i t e t h e 

f a c t t h a t t h e mother had had p h y s i c a l c u s t o d y o f t h e c h i l d r e n . 

A c c o r d i n g t o t h e m o t h e r , t h e o l d e r c h i l d had l i v e d w i t h t h e 

f a t h e r f r o m June 2002 t h r o u g h December 2002. However, 

a c c o r d i n g t o t h e f a t h e r , t h e o l d e r c h i l d had l i v e d w i t h h i m 

f r o m June 2002 t h r o u g h May 2004. The mot h e r t e s t i f i e d t h a t t h e 

f a t h e r had s t o p p e d p a y i n g c h i l d s u p p o r t a f t e r t h e o l d e r c h i l d 

moved i n t o t h e f a t h e r ' s home. A c c o r d i n g t o t h e f a t h e r , he and 

t h e m o t h e r had a g r e e d i n June 2002 t h a t t h e f a t h e r no l o n g e r 

had t o p ay c h i l d s u p p o r t b e c a u s e t h e o l d e r c h i l d was l i v i n g 

w i t h h i m and t h e y o u n g e r c h i l d was l i v i n g w i t h t h e m o t h e r . The 

moth e r d e n i e d t h a t t h e p a r t i e s had r e a c h e d s u c h an a g r e e m e n t . 
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The f a t h e r s t a t e d t h a t he began p a y i n g c h i l d s u p p o r t d i r e c t l y 

t o t h e mo t h e r a f t e r t h e o l d e r c h i l d t u r n e d 19 y e a r s o l d i n 

September 2004. 

T i n a M e r t z , t h e f a t h e r ' s s i s t e r , t e s t i f i e d t h a t she was 

p r e s e n t when t h e mot h e r and t h e f a t h e r r e a c h e d an agreement i n 

May 2002 t h a t t h e f a t h e r w o u l d n o t owe c h i l d s u p p o r t t o t h e 

moth e r b e c a u s e t h e o l d e r c h i l d was g o i n g t o l i v e w i t h t h e 

f a t h e r . The mo t h e r t e s t i f i e d t h a t she a g r e e d i n J u n e 2002 

t h a t , as l o n g as t h e o l d e r c h i l d was i n h i g h s c h o o l and was 

l i v i n g w i t h t h e f a t h e r and t h e y o u n g e r c h i l d was l i v i n g w i t h 

h e r , she w o u l d n o t r e q u i r e t h e f a t h e r t o pay c h i l d s u p p o r t . 

The m o t h e r s t a t e d t h a t she e x p e c t e d t h e f a t h e r t o resume 

p a y i n g c h i l d s u p p o r t i n December 2002, a f t e r t h e o l d e r c h i l d 

g r a d u a t e d f r o m h i g h s c h o o l . 

The f a t h e r t e s t i f i e d t h a t when t h e o l d e r c h i l d l i v e d w i t h 

him he p r o v i d e d t h e o l d e r c h i l d ' s h o u s i n g , u t i l i t i e s , c a b l e 

t e l e v i s i o n , f o o d , c l o t h i n g , v e h i c l e , c a r i n s u r a n c e , g a s o l i n e , 

and v e h i c l e m a i n t e n a n c e and p a i d f o r t h e o l d e r c h i l d ' s 

e x t r a c u r r i c u l a r a c t i v i t i e s . The f a t h e r s t a t e d t h a t , e ven 

t h o u g h he and t h e mot h e r had r e a c h e d an agreement t h a t he d i d 

n o t have t o pay c h i l d s u p p o r t w h i l e t h e o l d e r c h i l d was l i v i n g 
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w i t h h im, he had p a i d t h e m o t h e r c h i l d s u p p o r t d u r i n g t h a t 

t i m e . The o l d e r c h i l d g r a d u a t e d f r o m h i g h s c h o o l i n December 

2002, and t h e mother t e s t i f i e d t h a t she had s u p p o r t e d t h e 

o l d e r c h i l d w h i l e he was i n h i g h s c h o o l and a f t e r he g r a d u a t e d 

f r o m h i g h s c h o o l by p u r c h a s i n g c l o t h i n g f o r t h e o l d e r c h i l d 

and by g i v i n g h im money. 

A c c o r d i n g t o t h e m o t h e r , t h e y o u n g e r c h i l d moved i n w i t h 

t h e f a t h e r i n O c t o b e r 2008, b u t t h e f a t h e r t e s t i f i e d t h a t t h e 

y o u n g e r c h i l d had begun l i v i n g w i t h h im i n J u n e 2008. The 

f a t h e r t e s t i f i e d t h a t , when y o u n g e r c h i l d l i v e d w i t h him, he 

p a i d f o r t h e y o u n g e r c h i l d ' s h o u s i n g , u t i l i t i e s , I n t e r n e t 

s e r v i c e , v e h i c l e , v e h i c l e m a i n t e n a n c e , c l o t h i n g , and f o o d . 

The f a t h e r t e s t i f i e d t h a t he o n l y gave t h e m o t h e r c h i l d 

s u p p o r t when she a s k e d f o r i t . 

The m o t h e r s u b m i t t e d an e x h i b i t t h a t c a l c u l a t e d t h e 

f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n f r o m J u n e 13, 2002, u n t i l 

J u l y 13, 2009, w h i c h was t h e month b e f o r e t h e y o u n g e r c h i l d 

t u r n e d 1 9 ; a c c o r d i n g t o t h e m o t h e r , t h e f a t h e r ' s c h i l d - s u p p o r t 

a r r e a r a g e f o r t h a t p e r i o d t o t a l e d $42,942.12, i n c l u d i n g 

i n t e r e s t . However, t h e m o t h e r t e s t i f i e d t h a t , b e c a u s e t h e 

y o u n g e r c h i l d had gone t o l i v e w i t h t h e f a t h e r i n O c t o b e r 
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2008, she was n o t s e e k i n g c h i l d s u p p o r t f r o m t h e f a t h e r t h a t 

w o u l d have been due a f t e r O c t o b e r 2008. The m o t h e r s u b m i t t e d 

an e x h i b i t t h a t c a l c u l a t e d t h e f a t h e r ' s c h i l d - s u p p o r t 

a r r e a r a g e , i n c l u d i n g i n t e r e s t , due f r o m J u n e 2002 t h r o u g h 

O c t o b e r 2008. A c c o r d i n g t o t h e m o t h e r ' s c a l c u l a t i o n s , t h e 

f a t h e r owed $38,343.20 i n c h i l d s u p p o r t f o r t h a t p e r i o d . 

The f a t h e r was r e s p o n s i b l e f o r payment o f o n e - h a l f o f t h e 

m e d i c a l and d e n t a l e x p e n s e s o f t h e c h i l d r e n , and t h e m o t h e r 

t e s t i f i e d t h a t t h e f a t h e r had g i v e n h e r money, i n t h e f o r m o f 

c h e c k s , t o c o v e r h i s o n e - h a l f o f t h e m e d i c a l e x p e n s e s o f t h e 

c h i l d r e n . The mother t e s t i f i e d t h a t t h e y o u n g e r c h i l d had 

s e v e r a l m e d i c a l c o n d i t i o n s , i n c l u d i n g a g e n e t i c d i s o r d e r , and 

t h a t she had i n c u r r e d a p p r o x i m a t e l y $8,000 i n m e d i c a l b i l l s 

f o r t h e y o u n g e r c h i l d i n 2008. The f a t h e r a l l e g e d t h a t he d i d 

n o t have t o pay f o r t h e m e d i c a l t r e a t m e n t o f t h e y o u n g e r c h i l d 

i n s o f a r as i t a r o s e f r o m h i s g e n e t i c d i s o r d e r , p u r s u a n t t o t h e 

May 2001 m o d i f i c a t i o n j u d g m e n t . However, he a d m i t t e d t h a t he 

d i d have t o pay h a l f o f t h e c h i l d r e n ' s r e g u l a r d e n t a l c o s t s . 

The m o t h e r s t a t e d t h a t t h e f a t h e r had p r o v i d e d some c h i l d 

s u p p o r t d i r e c t l y t o h e r and t h a t she was w i l l i n g t o a l l o w t h e 

f a t h e r ' s c h i l d - s u p p o r t a r r e a r a g e t o be c r e d i t e d t o r e f l e c t t h e 
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payments t h a t t h e f a t h e r had made d i r e c t l y t o h e r . The f a t h e r 

s u b m i t t e d an e x h i b i t i n t o e v i d e n c e t h a t c o n t a i n e d c o p i e s o f 

a p p r o x i m a t e l y 19 c a n c e l e d c h e c k s p a y a b l e t o t h e m o t h e r between 

M a r c h 2004 and J a n u a r y 2009, w h i c h t o t a l e d $11,614.73. The 

f a t h e r a d m i t t e d t h a t a p p r o x i m a t e l y $414.73 f r o m t h o s e payments 

was t o r e i m b u r s e t h e mother f o r payment o f t h e y o u n g e r c h i l d ' s 

m e d i c a l e x p e n s e s . The f a t h e r a l s o s u b m i t t e d an e x h i b i t i n t o 

e v i d e n c e t h a t c o n t a i n e d c h e c k s t u b s t h a t p u r p o r t e d t o show 

t h a t he had p a i d t h e mother a p p r o x i m a t e l y $3,600 f r o m J u l y 

2004 t h r o u g h J u l y 2006. The m o t h e r f u r t h e r a d m i t t e d t h a t t h e 

f a t h e r had p a i d h e r $600 i n O c t o b e r 2007. The f a t h e r a l s o 

e s t i m a t e d t h a t he had p a i d t h e mother a p p r o x i m a t e l y $2,500 i n 

c h i l d s u p p o r t b e tween J u n e 2002 and M a r c h 2004 t h a t he c o u l d 

n o t s u p p o r t w i t h e v i d e n c e f r o m h i s c h e c k r e g i s t e r o r w i t h 

c a n c e l e d c h e c k s . The m o t h e r t e s t i f i e d t h a t a t l e a s t $3,364.73 

t h a t t h e f a t h e r had g i v e n h e r i n 2008 was f o r payment o f o n e -

h a l f o f t h e y o u n g e r c h i l d ' s m e d i c a l e x p e n s e s f o r w h i c h t h e 

f a t h e r was r e s p o n s i b l e . 2 The mother a l s o t e s t i f i e d t h a t 

a p p r o x i m a t e l y 8 0 % o f t h e money t h a t t h e f a t h e r had p r o v i d e d t o 

2The c o p i e s o f c a n c e l e d c h e c k s s u b m i t t e d by t h e f a t h e r 
d e m o n s t r a t e d t h a t i n 2008 t h e f a t h e r had w r i t t e n c h e c k s 
p a y a b l e t o t h e mother i n t h e amount o f $4,914.73. 
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h e r was f o r payment o f h i s h a l f o f t h e c h i l d r e n ' s m e d i c a l 

e x p e n s e s . The f a t h e r c l a i m e d t h a t t h e c h e c k s he had g i v e n t o 

t h e m o t h e r were f o r c h i l d s u p p o r t and n o t f o r m e d i c a l 

e x p e n s e s . 

The f a t h e r owned h i s own p l u m b i n g b u s i n e s s , w h i c h was 

i n c o r p o r a t e d i n 2006. The f a t h e r ' s i n c o m e - t a x r e c o r d s 

d e m o n s t r a t e d t h a t h i s g r o s s income was $40,801 i n 2002, 

$15,304 i n 2003, $13,612 i n 2004, $47,327 i n 2006, $97,187 i n 

2007, and $153,348 i n 2 0 0 8 . 3 The f a t h e r s t a t e d t h a t he d i d n o t 

have t h e a b i l i t y t o pay c h i l d s u p p o r t on a r e g u l a r b a s i s 

b e f o r e 2006, b u t he a d m i t t e d t h a t he had had t h e a b i l i t y t o 

pay c h i l d s u p p o r t f o r t h e t h r e e y e a r s b e f o r e t h e o r e t e n u s 

h e a r i n g . 

On November 9, 2009, t h e t r i a l c o u r t e n t e r e d a f i n a l 

j u d g m e n t , w h i c h s t a t e d , i n p e r t i n e n t p a r t : 

" 3 . The e v i d e n c e r e v e a l s t h a t t h e [ f a t h e r ] n e v e r 
p a i d any c h i l d s u p p o r t payments t h r o u g h t h e O f f i c e 
o f t h e C l e r k o f C o u r t even t h o u g h r e q u i r e d t o do so 
by t h e D i v o r c e D e c r e e as amended. 

"4. The e v i d e n c e f u r t h e r r e v e a l s t h a t , e ven when 
p r i o r c u s t o d y o r d e r s o f t h e c o u r t v e s t e d t h e 
[ m o t h e r ] w i t h t h e p r i m a r y c u s t o d y o f one o r b o t h 
c h i l d r e n a t s p e c i f i c i n t e r v a l s , b o t h o f t h e c h i l d r e n 

3The f a t h e r ' s income r e c o r d s f o r t h e y e a r 2005 were n o t 
p r e s e n t e d a t t h e f i n a l h e a r i n g . 
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d u r i n g t h e i r m i n o r i t y l i v e d by agreement w i t h t h e 
[ f a t h e r ] f r o m t i m e t o t i m e and t h e [ f a t h e r ] c l a i m s 
a c r e d i t s h o u l d be a f f o r d e d t o him a g a i n s t any c h i l d 
s u p p o r t t h a t t h e C o u r t d e t e r m i n e s t o be due and 
o w i n g . 

" 5 . As a r e s u l t , f o r t h e p e r i o d o f t i m e o f 
A u g u s t 1, 2001 t h r o u g h A u g u s t , 2009, t h e C o u r t f i n d s 
t h a t t h e sum o f $38,343.20 as c h i l d s u p p o r t w o u l d be 
due and o w i n g p u r s u a n t t o t h e D e o r e e o f D i v o r c e , as 
amended, f r o m t h e [ f a t h e r ] t o t h e [ m o t h e r ] , b u t t h e 
C o u r t a l s o f i n d s t h a t a c r e d i t o f $19,000.00 s h o u l d 
be awarded t o t h e [ f a t h e r ] f o r s u p p o r t f u r n i s h e d by 
him f o r t h e p e r i o d s o f t i m e when t h e c h i l d r e n were 
l i v i n g w i t h h im and he was f u r n i s h i n g v i r t u a l l y a l l 
o f t h e i r s u p p o r t . Due t o t h e h a p h a z a r d payments made 
by t h e [ f a t h e r ] t o t h e [ m o t h e r ] , none o f w h i c h were 
t h r o u g h t h e C l e r k ' s o f f i c e , t h e C o u r t c r e d i t s t h e 
[ f a t h e r ] w i t h $19,000.00 w o r t h o f c h i l d s u p p o r t 
t o w a r d s t h e a r r e a r a g e m e n t i o n e d a bove, l e a v i n g a 
b a l a n c e due and ow i n g t o t h e [mother] o f $19,343,20. 

"WHEREFORE, p r e m i s e s c o n s i d e r e d , t h e C o u r t 
ORDERS as f o l l o w s : 

"A. T h a t t h e [ f a t h e r ] has c o m m i t t e d numerous 
a c t s o f c o n t e m p t ; s p e c i f i c a l l y , he has n e v e r p a i d 
c h i l d s u p p o r t t h r o u g h t h e O f f i c e o f t h e C l e r k o f 
C o u r t as r e q u i r e d s i n c e t h e e n t r y o f t h e Amended 
O r d e r on A u g u s t 1, 2001, f o r a t o t a l o f n i n e t y - s e v e n 
( 9 7 ) s e p a r a t e a c t s o f c o n t e m p t . 

"B. T h a t t h e [ f a t h e r ] i s d e l i n q u e n t i n t h e 
amount o f c h i l d s u p p o r t i n t h e amount o f NINETEEN 
THOUSAND, THREE HUNDRED FORTY-THREE AND 20/100 
( $ 1 9 , 3 4 3 . 2 0 ) DOLLARS f o r w h i c h a Judgment i s e n t e r e d 
i n f a v o r o f t h e [mother] a g a i n s t t h e [ f a t h e r ] and 
f o r w h i c h t h e [ f a t h e r ] s h a l l make minimum m o n t h l y 
payments o f a t l e a s t FIVE HUNDRED AND 00/100 
( $ 5 0 0 . 0 0 ) DOLLARS p e r month on t h e f i r s t day o f e a c h 
month f o l l o w i n g , commencing December 1, 2009. 
F u r t h e r , t h e C o u r t f i n d s t h a t t h e [ f a t h e r ] c o m m i t t e d 
a t l e a s t f o r t y - t h r e e ( 4 3 ) s e p a r a t e a c t s o f c o n t e m p t 
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by w i l l f u l l y and i n t e n t i o n a l l y f a i l i n g t o pay c h i l d 
s u p p o r t t o t h e [mother] d u r i n g p e r i o d s o f t i m e when 
he had t h e f i n a n c i a l means t o do s o . 

"C. The C o u r t f i n d s f r o m t h e f o r e g o i n g t h a t t h e 
[ f a t h e r ] has c o m m i t t e d one h u n d r e d f o r t y ( 1 4 0 ) 
numbers o f i n c i d e n t s o f c o n t e m p t f o r e a c h o f w h i c h 
he i s h e r e b y s e n t e n c e d t o t h e M a d i s o n C o u n t y J a i l 
f o r a p e r i o d o f f i v e ( 5 ) days o r a t o t a l o f s e v e n 
h u n d r e d ( 7 0 0 ) d a y s . A l l b u t f i v e ( 5 ) days o f t h i s 
s e n t e n c e s h a l l be s u s p e n d e d and t h e [ f a t h e r ] s h a l l 
be p l a c e d on u n s u p e r v i s e d p r o b a t i o n p e n d i n g f u r t h e r 
c o m p l i a n c e by t h e [ f a t h e r ] o f a l l o t h e r p r o v i s i o n s 
o f t h i s o r any p r i o r o r d e r s e n t e r e d i n t h i s c a u s e . 

"D. The [mother] i s awarded a r e a s o n a b l e 
a t t o r n e y ' s f e e i n t h e amount o f FIVE THOUSAND AND 
00/100 ( $ 5 , 0 0 0 . 0 0 ) DOLLARS f o r t h e s e r v i c e s o f h e r 
a t t o r n e y i n t h i s a c t i o n and f o r w h i c h a j u d g m e n t i s 
e n t e r e d i n f a v o r o f t h e [mother] a g a i n s t t h e 
[ f a t h e r ] f o r w h i c h e x e c u t i o n may i s s u e . " 

The f a t h e r f i l e d a t i m e l y n o t i c e o f a p p e a l t o t h i s c o u r t , 

and t h e t r i a l c o u r t e n t e r e d a s t a y o f e x e c u t i o n o f i t s 

November 2009 j u d g m e n t p e n d i n g r e s o l u t i o n o f t h e f a t h e r ' s 

a p p e a l t o t h i s c o u r t . 

The f a t h e r r a i s e s s e v e r a l i s s u e s on a p p e a l : ( 1 ) w h e t h e r 

t h e t r i a l c o u r t e r r e d by f i n d i n g h im g u i l t y o f c o n t e m p t on 10 

o c c a s i o n s b e t w e e n A u g u s t 1, 2001, and May 2 0 0 2 ; ( 2 ) w h e t h e r 

t h e t r i a l c o u r t e r r e d by f i n d i n g h im g u i l t y o f c o n t e m p t on 11 

o c c a s i o n s b e t w e e n O c t o b e r 2008 and A u g u s t 2 0 0 9 ; ( 3 ) w h e t h e r 

t h e t r i a l c o u r t e r r e d by f a i l i n g t o g i v e him c r e d i t f o r 
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payments he made d i r e c t l y t o t h e m o t h e r ; ( 4 ) w h e t h e r t h e t r i a l 

c o u r t e r r e d b y f i n d i n g h im g u i l t y o f c o n t e m p t when t h e r e was 

no e v i d e n c e i n d i c a t i n g t h a t he had a c t e d w i l l f u l l y i n h i s 

f a i l u r e t o p a y c h i l d s u p p o r t t h r o u g h t h e c l e r k o f t h e t r i a l 

c o u r t ; ( 5 ) w h e t h e r t h e t r i a l c o u r t e r r e d b y f i n d i n g h im g u i l t y 

o f 43 s e p a r a t e a c t s o f c o n t e m p t ; ( 6 ) w h e t h e r t h e t r i a l c o u r t 

e r r e d b y f i n d i n g h im g u i l t y o f c o n t e m p t d u r i n g p e r i o d s o f t i m e 

t h a t t h e f a t h e r p r o v i d e d a l l t h e s u p p o r t f o r t h e c h i l d r e n ; ( 7 ) 

w h e t h e r t h e t r i a l c o u r t e r r e d b y f i n d i n g t h a t he had c o m m i t t e d 

w i l l f u l a c t s o f c o n t e m p t b y m a k i n g d i r e c t payments t o t h e 

m o t h e r ; ( 8 ) w h e t h e r t h e t r i a l c o u r t e r r e d i n c a l c u l a t i n g t h e 

a r r e a r a g e awarded t o t h e m o t h e r ; ( 9 ) w h e t h e r t h e t r i a l c o u r t 

e r r e d b y a w a r d i n g t h e m o t h e r a t t o r n e y ' s f e e s f o l l o w i n g a 

c r i m i n a l - c o n t e m p t a c t i o n ; and ( 1 0 ) w h e t h e r t h e t r i a l c o u r t 

e x c e e d e d i t s d i s c r e t i o n b y s e n t e n c i n g t h e f a t h e r t o 700 days 

i n j a i l , w i t h a l l b u t 5 days o f t h a t t e r m s u s p e n d e d . 

I n r e s p o n s e t o t h e f a t h e r ' s a r g u m e n t s on a p p e a l , t h e 

m o t h e r a r g u e s t h a t t h e i s s u e s a r g u e d b y t h e f a t h e r s h o u l d n o t 

be c o n s i d e r e d b y t h i s c o u r t b e c a u s e t h e f a t h e r f a i l e d t o 

c o m p l y w i t h R u l e 28, A l a . R. App. P. I n d e e d , t h e f a t h e r ' s 

b r i e f on a p p e a l does n o t c o n t a i n a s t a t e m e n t o f f a c t s o r a 
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s t a t e m e n t r e g a r d i n g t h e a p p l i c a b l e s t a n d a r d o f r e v i e w , and, as 

t h e m o t h e r p o i n t s o u t , s e v e r a l o f t h e a r g u m e n t s made b y t h e 

f a t h e r on a p p e a l a r e n o t s u p p o r t e d b y c i t a t i o n t o a u t h o r i t y . 

See R u l e 2 8 ( a ) ( 7 ) , ( 8 ) , and ( 1 0 ) , A l a . R. App. P. A l t h o u g h 

t h e f a t h e r ' s b r i e f i s n o t a model o f c l a r i t y , we a r e a b l e t o 

a s c e r t a i n most o f t h e f a t h e r ' s a r g u m e n t s on a p p e a l , and, t h u s , 

we w i l l n o t d i s m i s s t h e f a t h e r ' s a p p e a l on t h e b a s i s o f h i s 

f a i l u r e t o c o m p l y w i t h R u l e 28. See Dubose v. Dubose, 964 So. 

2d 42, 46 n. 5 ( A l a . C i v . App. 2007 ) (when an a p p e l l a n t ' s 

b r i e f f a i l s t o c o m p l y w i t h R u l e 28, t h i s c o u r t may a f f i r m t h e 

j u d g m e n t on t h e b a s i s o f t h e f a i l u r e t o c o m p l y w i t h R u l e 28, 

b u t we a r e n o t r e q u i r e d t o do s o ) . 

However, we w i l l n o t a d d r e s s t h e i s s u e s r a i s e d by t h e 

f a t h e r on a p p e a l a t t h i s t i m e b e c a u s e we d e t e c t 

i n c o n s i s t e n c i e s i n t h e j u d g m e n t t h a t h i n d e r o u r a b i l i t y t o 

f u l l y a d d r e s s e a c h o f t h e i s s u e s r a i s e d by t h e f a t h e r on 

a p p e a l . Thus, i n t h i s p a r t i c u l a r c a s e , we f i n d t h a t t h e b e s t 

c o u r s e i s t o r e v e r s e t h e j u d g m e n t and remand t h e c a u s e w i t h 

i n s t r u c t i o n s t o t h e t r i a l c o u r t t o c l a r i f y i t s j u d g m e n t and 

a d d r e s s t h e d i s c r e p a n c i e s i n t h e j u d g m e n t d i s c u s s e d b e l o w . 

I n p a r a g r a p h A o f t h e t r i a l c o u r t ' s f i n a l j u d g m e n t , t h e 
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t r i a l c o u r t f o u n d t h a t t h e f a t h e r had c o m m i t t e d 97 s e p a r a t e 

a c t s o f c o n t e m p t b e c a u s e o f h i s f a i l u r e t o pay c h i l d s u p p o r t 

t h r o u g h t h e t r i a l - c o u r t c l e r k ' s o f f i c e a f t e r A u g u s t 1, 2001. 

The p e r i o d b e tween A u g u s t 2001 and A u g u s t 2009 c o n s i s t s o f 97 

months. Thus, t h e t r i a l c o u r t ' s f i n d i n g i n p a r a g r a p h A i m p l i e s 

t h a t t h e t r i a l c o u r t f o u n d t h a t t h e f a t h e r had w i l l f u l l y 

f a i l e d t o obey p r i o r o r d e r s o f t h e t r i a l c o u r t o r d e r i n g him t o 

pay c h i l d s u p p o r t i n e a c h month f r o m A u g u s t 2001 t h r o u g h 

A u g u s t 2 0 0 9 . 4 The t r i a l c o u r t , i n i t s f i n a l j u d g m e n t , 

d e t e r m i n e d t h a t t h e t o t a l a r r e a r a g e t h a t a c c u m u l a t e d d u r i n g 

t h a t t i m e was $ 38,343.20. However, ou r c a l c u l a t i o n s r e v e a l 

t h a t t h e f a t h e r ' s c h i l d - s u p p o r t a r r e a r g e , a c c r u i n g o v e r a 

p e r i o d o f 97 months, w o u l d have t o t a l e d $43,754.76, p l u s 

i n t e r e s t . The amount o f t h e t o t a l a r r e a r a g e owed by t h e 

f a t h e r , as d e t e r m i n e d by t h e t r i a l c o u r t , i m p l i e s t h a t t h e 

t r i a l c o u r t a g r e e d w i t h t h e m o t h e r ' s a s s e r t i o n t h a t she was 

owed c h i l d s u p p o r t w i t h i n t e r e s t f r o m J u n e 2002 t h r o u g h A u g u s t 

4We n o t e t h a t , b a s e d on t h e t r i a l c o u r t ' s j u d g m e n t , t h e 
t r i a l c o u r t a p p a r e n t l y d i d n o t c o n s i d e r t h e u n d i s p u t e d 
t e s t i m o n y f r o m t h e m other and t h e f a t h e r t h a t t h e f a t h e r had 
p a i d c h i l d s u p p o r t t h r o u g h t h e t r i a l - c o u r t c l e r k ' s o f f i c e f r o m 
A u g u s t 2001 t h r o u g h May 2002. 
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2 0 0 9 . 5 However, t h a t f i n d i n g i s i n c o n f l i c t w i t h t h e t r i a l 

c o u r t ' s f i n d i n g t h a t t h e f a t h e r w i l l f u l l y f a i l e d t o pay c h i l d 

s u p p o r t f o r 97 months between A u g u s t 2001 and A u g u s t 2009. The 

d i s c r e p a n c y i n t h e number o f a c t s o f c o n t e m p t and t h e amount 

o f t h e a c c u m u l a t e d a r r e a r a g e c o u l d n o t be due t o t h e c r e d i t 

t h a t t h e t r i a l c o u r t a p p l i e d t o t h e f a t h e r ' s a r r e a r a g e b e c a u s e 

t h e t r i a l c o u r t d e d u c t e d a l l c r e d i t s t h a t t h e f a t h e r was due 

t o r e c e i v e f r o m t h e t o t a l amount o f t h e a c c r u e d a r r e a r a g e t h a t 

i t f o u n d , i . e . $38,343.20. 

F u r t h e r m o r e , t h e j u d g m e n t s t a t e s t h a t t h e amount o f t h e 

f a t h e r ' s c h i l d - s u p p o r t a r r e a r a g e , o r $38,343.20, i s due t o be 

r e d u c e d by a $19,000 c r e d i t f o r s u p p o r t t h a t t h e f a t h e r 

p e r i o d i c a l l y p r o v i d e d t o t h e c h i l d r e n w h i l e t h e c h i l d r e n l i v e d 

w i t h t h e f a t h e r . The f i n a l j u d g m e n t i m p l i e s t h a t t h e t r i a l 

c o u r t d i d n o t g i v e t h e f a t h e r c r e d i t f o r s u p p o r t payments t h a t 

he a l l e g e d l y made d i r e c t l y t o t h e m o t h e r . B e c a u s e o u r 

u n d e r s t a n d i n g o f t h e j u d g m e n t i s t h a t t h e t r i a l c o u r t d i d n o t 

5The t r i a l c o u r t ' s f i n d i n g o f t h e t o t a l a c c r u e d a r r e a r a g e 
m atches e x a c t l y t h e amount o f c h i l d s u p p o r t and i n t e r e s t t h a t 
t h e m o t h e r t e s t i f i e d t h a t she was due. However, t h e m o t h e r ' s 
c a l c u l a t i o n s were b a s e d on nonpayment o f c h i l d s u p p o r t f r o m 
J u n e 2002 t h r o u g h O c t o b e r 2008, and t h e t r i a l c o u r t ' s j u d g m e n t 
c o n c l u d e s t h a t t h e f a t h e r had n o t p a i d c h i l d s u p p o r t f r o m 
A u g u s t 2001 t h r o u g h A u g u s t 2009. 

15 



2090297 

c r e d i t t h e f a t h e r w i t h payments t h a t he made d i r e c t l y t o t h e 

m o t h e r , we a r e u n a b l e t o d i s c e r n how t h e t r i a l c o u r t 

d e t e r m i n e d t h e amount o f c r e d i t t h a t t h e f a t h e r was due. 

B e c a u s e we a r e u n a b l e t o d e t e r m i n e f r o m t h e r e c o r d on a p p e a l 

how t h e t r i a l c o u r t a r r i v e d a t i t s c h i l d - s u p p o r t - a r r e a r a g e 

a ward, we r e v e r s e t h e j u d g m e n t and remanded t h e c a u s e f o r 

f u r t h e r p r o c e e d i n g s . See H i l d e s h e i m v. V e l a s k i , 769 So. 2d 

920, 923 ( A l a . C i v . App. 1999) ( r e v e r s i n g j u d g m e n t and 

r e m a n d i n g f o r r e c a l c u l a t i o n o f c h i l d - s u p p o r t a r r e a r a g e when we 

were u n a b l e , a f t e r a r e v i e w o f t h e e v i d e n c e , t o d e t e r m i n e "how 

t h e t r i a l c o u r t r e a c h e d i t s t o t a l when i t c a l c u l a t e d t h e 

a r r e a r a g e " ) . 

F i n a l l y , i n P a r a g r a p h B o f t h e t r i a l c o u r t ' s j u d g m e n t , 

t h e t r i a l c o u r t f o u n d t h a t t h e f a t h e r was g u i l t y o f 43 

s e p a r a t e a c t s o f c o n t e m p t , i n a d d i t i o n t o t h e 97 a c t s o f 

c o n t e m p t r e f e r r e d t o i n p a r a g r a p h A, f o r w i l l f u l l y and 

i n t e n t i o n a l l y f a i l i n g t o pay c h i l d s u p p o r t t o t h e mother 

d u r i n g p e r i o d s o f t i m e when t h e f a t h e r had t h e f i n a n c i a l 

a b i l i t y t o do s o . The j u d g m e n t does n o t e x p l a i n how t h e f a t h e r 

c o m m i t t e d 43 s e p a r a t e a c t s o f c o n t e m p t i n a d d i t i o n t o t h e 97 

a c t s o f c o n t e m p t t h a t t h e f a t h e r had been f o u n d g u i l t y o f 
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c o m m i t t i n g b e tween A u g u s t 2001 and A u g u s t 2009. B e c a u s e we a r e 

u n a b l e t o d e t e r m i n e how t h e t r i a l c o u r t r e a c h e d t h i s 

c o n c l u s i o n i n i t s j u d g m e n t , we i n s t r u c t t h e t r i a l c o u r t t o 

c l a r i f y t h i s p o r t i o n o f i t s j u d g m e n t on remand. 

F o r t h e f o r e g o i n g r e a s o n s , we r e v e r s e t h e j u d g m e n t and 

remand t h e c a u s e t o t h e t r i a l c o u r t w i t h i n s t r u c t i o n s f o r t h e 

t r i a l c o u r t t o c o n s i d e r t h e e v i d e n c e a l r e a d y p r e s e n t e d b y t h e 

p a r t i e s and t o c l a r i f y i t s f i n a l j u d g m e n t . We p r e t e r m i t 

d i s c u s s i o n o f t h e r e m a i n i n g i s s u e s r a i s e d b y t h e f a t h e r on 

a p p e a l . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

P i t t m a n , Thomas, and Moore, J J . , c o n c u r . 

Thompson, P . J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 

17 


