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State Department of Revenue 

v. 

Boyd Brothers Transportation, Inc. 

Appeal from Barbour C i r c u i t Court 
(CV-09-900008) 

BRYAN, Judge. 

The S t a t e Department of Revenue ("the Department") 

appeals from a summary judgment of the Barbour C i r c u i t C ourt 

d e t e r m i n i n g t h a t the Department e r r e d i n a s s e s s i n g the s a l e s 

t a x a g a i n s t Boyd B r o t h e r s T r a n s p o r t a t i o n , I n c . ("Boyd 
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B r o t h e r s " ) , on c e r t a i n t r a n s a c t i o n s . We a f f i r m . 

F a c t u a l Background and P r o c e d u r a l H i s t o r y 

Boyd B r o t h e r s o p e r a t e s a l o n g - h a u l t r u c k i n g b u s i n e s s . 

Boyd B r o t h e r s and 70 of i t s d r i v e r s e n t e r e d i n t o i n d i v i d u a l 

" l e a s e [ - ] p u r c h a s e " agreements i n v o l v i n g t r u c k s owned by Boyd 

B r o t h e r s . Each agreement p r o v i d e d t h a t a d r i v e r would ta k e 

p o s s e s s i o n of a t r u c k and l e a s e t h a t t r u c k from Boyd B r o t h e r s 

by making monthly payments d u r i n g a f i x e d p e r i o d . The monthly 

payments were determined by d i v i d i n g the f a i r - m a r k e t v a l u e of 

the t r u c k by the number of months i n the agreement p e r i o d . 

The agreements p r o v i d e d t h a t , a f t e r a d r i v e r had made a l l the 

r e q u i r e d monthly payments, t h a t d r i v e r would have the o p t i o n 

of p u r c h a s i n g the t r u c k f o r a payment of $1. The agreement 

p r o v i d e d t h a t Boyd B r o t h e r s would r e t a i n t i t l e t o a t r u c k 

d u r i n g the p e r i o d t h a t the monthly payments were b e i n g made. 

Boyd B r o t h e r s t r a n s f e r r e d t i t l e t o a t r u c k o n l y when a d r i v e r 

had e x e r c i s e d the $1 purchase o p t i o n a f t e r making a l l the 

monthly payments. Of the 70 d r i v e r s who e n t e r e d i n t o the 

agreements, 66 d r i v e r s d e f a u l t e d on the agreements and 4 

d r i v e r s p u r c h a s e d t r u c k s . When a d r i v e r d e f a u l t e d , Boyd 

B r o t h e r s took p o s s e s s i o n of the t r u c k . 
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The Department d e t e r m i n e d t h a t the t r a n s a c t i o n s r e f l e c t e d 

i n a l l 70 agreements c o n s t i t u t e d c o n d i t i o n a l r e t a i l s a l e s of 

the t r u c k s . C onsequently, the Department e n t e r e d a s a l e s - t a x 

assessment a g a i n s t Boyd B r o t h e r s on the a p p r o x i m a t e l y 2,300 

payments made p u r s u a n t t o those agreements d u r i n g the p e r i o d 

between October 1, 1997, and March 30, 2003. Pursuant t o § 

4 0 - 2 A - 7 ( b ) ( 5 ) a . , A l a . Code 1975, Boyd B r o t h e r s sought 

a d m i n i s t r a t i v e r e v i e w of the assessment by a p p e a l i n g t o the 

Department's A d m i n i s t r a t i v e Law D i v i s i o n , and the case was 

h e a r d by an a d m i n i s t r a t i v e law judge ("the A L J " ) . F o l l o w i n g 

a h e a r i n g , the A L J i s s u e d an o r d e r u p h o l d i n g the Department's 

assessment of the s a l e s t a x i n the amount of $38,305.37. The 

A L J d e termined t h a t the t r a n s a c t i o n s between Boyd B r o t h e r s and 

the 70 d r i v e r s c o n s t i t u t e d c o n d i t i o n a l s a l e s s u b j e c t t o the 

s a l e s t a x . The A L J a l s o a ddressed whether, p u r s u a n t t o Rule 

810-6-1-.33, A l a . Admin. Code (Department of Revenue), the 

t r a n s a c t i o n s i n t h i s case were " c a s u a l s a l e s " t h a t would not 

c o n s t i t u t e t a x a b l e s a l e s . The A L J d e termined t h a t the 

t r a n s a c t i o n s d i d not q u a l i f y as c a s u a l s a l e s t h a t would c r e a t e 

an exemption from the i m p o s i t i o n of the s a l e s t a x . 

Boyd B r o t h e r s a p p e a l e d the ALJ's o r d e r t o the c i r c u i t 
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c o u r t , p u r s u a n t t o § 40-2A-9(g), A l a . Code 1975. Boyd 

B r o t h e r s then moved f o r a summary judgment, a s s e r t i n g t h a t i t 

owes no s a l e s t a x e s on the t r a n s a c t i o n s i n t h i s case. The 

c i r c u i t c o u r t s u b s e q u e n t l y e n t e r e d a summary judgment 

r e v e r s i n g the ALJ's o r d e r and d e t e r m i n i n g t h a t Boyd B r o t h e r s 

has no s a l e s - t a x l i a b i l i t y . The Department a p p e a l e d t o t h i s 

c o u r t . 

S t a n d a r d of Review 

T h i s c o u r t ' s r e v i e w of a summary judgment i s de novo. 

B r a d l e y v. M i l l e r , 878 So. 2d 262, 266 ( A l a . 2003). 

D i s c u s s i o n 

We f i r s t address the 66 " l e a s e [ - ] p u r c h a s e " agreements on 

which d r i v e r s d e f a u l t e d . The Department argues t h a t the 

t r a n s a c t i o n s a r i s i n g out of those agreements c o n s t i t u t e d 

c o n d i t i o n a l s a l e s made by Boyd B r o t h e r s . The Department 

t h e r e f o r e contends t h a t Boyd B r o t h e r s i s l i a b l e f o r s a l e s 

t a x e s on those t r a n s a c t i o n s . I n s u p p o r t of i t s argument, the 

Department c i t e s Lawson S t a t e Community C o l l e g e v. F i r s t  

C o n t i n e n t a l L e a s i n g Corp., 529 So. 2d 926 ( A l a . 1988), 

o v e r r u l e d on o t h e r grounds by Berner v. C a l d w e l l , 543 So. 2d 

686 ( A l a . 1989) . In Lawson S t a t e , our supreme c o u r t d i s c u s s e d 
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the d i s t i n c t i o n between a " t r u e l e a s e " and a " d i s g u i s e d " 

c o n d i t i o n a l s a l e s e c u r e d by a s e c u r i t y agreement. 529 So. 2d 

a t 929. Lawson S t a t e was not a t a x case; r a t h e r , t h a t case 

concerned whether a c e r t a i n t r a n s a c t i o n was governed by 

A r t i c l e 9 of the U n i f o r m Commercial Code. I d . a t 929-30. 

Assuming, w i t h o u t d e c i d i n g , t h a t the 66 agreements on 

which d r i v e r s d e f a u l t e d were a c t u a l l y c o n d i t i o n a l - s a l e s 

agreements, the Department has not e s t a b l i s h e d t h a t Boyd 

B r o t h e r s i s l i a b l e f o r s a l e s t a x e s on the t r a n s a c t i o n s a r i s i n g 

from those agreements. "Alabama s a l e s t a x a p p l i e s o n l y t o 

s a l e s t h a t are ' c l o s e d ' w i t h i n the S t a t e . S e c t i o n s 40-23-

1 ( a ) ( 5 ) , - 2 ( 1 ) , Code of Alabama (1975)." S t a t e v. D e l t a A i r  

L i n e s , I n c . , 356 So. 2d 1205, 1207 ( A l a . C i v . App. 1978). 

S e c t i o n 4 0 - 2 3 - 1 ( a ) ( 5 ) , A l a . Code 1975, p r o v i d e s t h a t "a 

t r a n s a c t i o n s h a l l not be c l o s e d or a s a l e completed u n t i l the 

time and p l a c e when and where t i t l e i s t r a n s f e r r e d by the 

s e l l e r or s e l l e r ' s agent t o the p u r c h a s e r or p u r c h a s e r ' s 

agent." In t h i s case, i t i s u n d i s p u t e d t h a t , r e g a r d i n g each 

of the 66 agreements on which a d r i v e r d e f a u l t e d , no t i t l e t o 

any t r u c k was t r a n s f e r r e d from Boyd B r o t h e r s t o any d r i v e r . 

Because t h e r e was no t r a n s f e r of t i t l e , t h e r e was no completed 
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s a l e ; t h e r e f o r e , no s a l e s t a x e s are due r e g a r d i n g t r a n s a c t i o n s 

stemming from those 66 agreements. 1 

We next address the f o u r agreements t h a t r e s u l t e d i n 

d r i v e r s e x e r c i s i n g the purchase o p t i o n and t a k i n g t i t l e t o the 

t r u c k s . Boyd B r o t h e r s concedes t h a t the t r a n s f e r of t i t l e i n 

those f o u r cases c o n s t i t u t e d a " s a l e " f o r the purposes of 

d e t e r m i n i n g whether the s a l e s t a x i s owed. However, the 

p a r t i e s d i s p u t e whether those f o u r s a l e s are s u b j e c t t o the 

s a l e s - t a x exemption f o r " c a s u a l s a l e s " found i n Rule 810-6-1¬

.33, A l a . Admin. Code (Department of Revenue). See, e.g., 

S t a t e v. Bay Towing & Dredging Co., 265 A l a . 282, 90 So. 2d 

743 (1956) ( d i s c u s s i n g the c a s u a l - s a l e s e xemption). In i t s 

summary judgment, the c i r c u i t c o u r t s eemingly d e t e r m i n e d t h a t 

the f o u r s a l e s i n t h i s case were c a s u a l s a l e s . Rule 810-6-1¬

.33 p r o v i d e s , i n p e r t i n e n t p a r t : 

"(1) Other than the e x c e p t i o n n oted i n (3) 
below, c a s u a l or i s o l a t e d s a l e s by persons not 
engaged i n the b u s i n e s s of s e l l i n g are not r e q u i r e d 
t o be r e p o r t e d t o the Department of Revenue by the 
p r o v i s i o n s of the S a l e s Tax Law. 

II 

1 T h i s a p p e a l does not concern any p o s s i b l e l e a s e t a x e s 
t h a t may have a t t a c h e d t o t r a n s a c t i o n s i n t h i s case. See § 
40-12-220 e t seq., A l a . Code 1975. 
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"(3) C a s u a l s a l e s of automotive v e h i c l e s , 
motorboats, t r u c k t r a i l e r s , s e m i t r a i l e r s , t r a v e l 
t r a i l e r s , and manufactured homes are s u b j e c t t o 
s a l e s or use t a x e s p u r s u a n t t o the p r o v i s i o n s of 
S e c t i o n s 40-23-100, e t seq., Code of A l a . 1975." 

Based on the e x c e p t i o n found i n Rule 810-6-1-.33(3) t o the 

c a s u a l - s a l e exemption, we conclude t h a t the c a s u a l - s a l e 

exemption has no a p p l i c a t i o n t o the s a l e of the f o u r t r u c k s i n 

t h i s case. 

However, r e g a r d i n g the s a l e of the f o u r t r u c k s , the 

c i r c u i t c o u r t a l s o d e termined t h a t the s a l e s t a x c o u l d not be 

l e v i e d a g a i n s t Boyd B r o t h e r s based on § 43-23-101(a), A l a . 

Code 1975. That s t a t u t e p r o v i d e s , i n p e r t i n e n t p a r t : 

"(a) There i s hereby l e v i e d ... a s a l e s t a x upon 
e v e r y p e r s o n , f i r m , or c o r p o r a t i o n p u r c h a s i n g w i t h i n 
t h i s s t a t e , o t h e r than a t w h o l e s a l e , any automotive 
v e h i c l e , motorboat, t r u c k t r a i l e r , t r a i l e r , 
s e m i t r a i l e r , or t r a v e l t r a i l e r ... from any p e r s o n , 
f i r m or c o r p o r a t i o n t h a t i s not a l i c e n s e d d e a l e r 
engaging i n s e l l i n g automotive v e h i c l e s , motorboats, 
t r u c k t r a i l e r s , t r a i l e r s , s e m i t r a i l e r s , or t r a v e l 
t r a i l e r s " 

The r e c o r d e s t a b l i s h e s t h a t Boyd B r o t h e r s i s not a " l i c e n s e d 

d e a l e r " under § 43-23-101(a). T h e r e f o r e , t h a t s t a t u t e l e v i e s 

a s a l e s t a x a g a i n s t the d r i v e r s who bought the f o u r t r u c k s , 

not a g a i n s t Boyd B r o t h e r s . The Department does not address 

the a p p l i c a t i o n of § 43-23-101(a) i n t h i s case. Based on § 
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43-23-101(a), we conclude t h a t Boyd B r o t h e r s i s not l i a b l e f o r 

the s a l e s t a x on the s a l e of the f o u r t r u c k s . 

Based on the f o r e g o i n g , we a f f i r m the summary judgment of 

the c i r c u i t c o u r t d e t e r m i n i n g t h a t Boyd B r o t h e r s has no s a l e s -

t a x l i a b i l i t y i n t h i s case. 

AFFIRMED. 

Thompson, P . J . , and P i t t m a n , Thomas, and Moore, J J . , 
concur 
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