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Piggly Wiggly Alabama D i s t r i b u t i n g Company, Inc. 

Appeal from Jefferson C i r c u i t Court, Bessemer Division 
(CV-06-1466) 

MOORE, Judge. 

Robert P o w e l l appeals from a summary judgment e n t e r e d by 

the Bessemer D i v i s i o n of the J e f f e r s o n C i r c u i t Court ("the 

t r i a l c o u r t " ) i n f a v o r of P i g g l y Wiggly Alabama D i s t r i b u t i n g 
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Company, I n c . ( " P i g g l y W i g g l y " ) . We a f f i r m i n p a r t and 

r e v e r s e i n p a r t . 

P r o c e d u r a l H i s t o r y 

P o w e l l f i l e d a c o m p l a i n t i n the t r i a l c o u r t a g a i n s t 

P i g g l y Wiggly on November 8, 2006. P o w e l l a s s e r t e d t h a t , on 

November 24, 2004, P i g g l y Wiggly had n e g l i g e n t l y and/or 

wantonly caused or a l l o w e d a motor v e h i c l e t o c o l l i d e w i t h 

P o w e l l a t P i g g l y Wiggly's warehouse i n Bessemer, c a u s i n g 

i n j u r y t o P o w e l l . P o w e l l r e q u e s t e d , among o t h e r t h i n g s , 

compensatory damages, s p e c i a l damages, and p u n i t i v e damages; 

he a l s o r e q u e s t e d a t r i a l by j u r y . P i g g l y Wiggly f i l e d an 

answer on January 4, 2007. 

On September 15, 2009, P i g g l y W i g g l y f i l e d a motion f o r 

a summary judgment. I n t h a t motion, P i g g l y Wiggly argued, 

among o t h e r t h i n g s , t h a t P o w e l l c o u l d not r e c o v e r on any 

p r e m i s e s - l i a b i l i t y t h e o r y r a i s e d i n the c o m p l a i n t , t h a t P o w e l l 

c o u l d not p r e s e n t s u b s t a n t i a l e v i d e n c e of wantonness, and t h a t 

P o w e l l ' s p r a y e r f o r p u n i t i v e damages s h o u l d be s t r i c k e n . 

P o w e l l f i l e d a response t o P i g g l y Wiggly's summary-judgment 

motion on October 20, 2009. 
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On October 21, 2009, the t r i a l c o u r t r e n d e r e d the 

f o l l o w i n g judgment by making the f o l l o w i n g n o t a t i o n on the 

case-action-summary s h e e t : 

"Motion f o r summary judgment i s argued by the 
p a r t i e s and the Court f i n d s t h a t t h e r e i s no genuine 
i s s u e as t o any m a t e r i a l f a c t s and [ P i g g l y W i g g l y ] 
i s e n t i t l e d t o a judgment as a m a t t e r of law. There 
i s no j u s t reason f o r d e l a y i n making t h i s a f i n a l 
o r d e r due t o [ t h e s e ] b e i n g the o n l y p a r t i e s and t h i s 
the o n l y i s s u e . Costs t a x e d as p a i d . " 

L i k e the p a r t i e s , we c o n s t r u e t h a t judgment as g r a n t i n g a l l 

the r e l i e f r e q u e s t e d by P i g g l y Wiggly, i n c l u d i n g s t r i k i n g the 

p r a y e r f o r p u n i t i v e damages. The t r i a l c o u r t e n t e r e d i t s 

judgment i n the S t a t e J u d i c i a l I n f o r m a t i o n System on November 

23, 2009. See Rule 5 8 ( c ) , A l a . R. C i v . P. P o w e l l f i l e d h i s 

n o t i c e of a p p e a l t o t h i s c o u r t on December 9, 2009. 

F a c t s 

A c c o r d i n g t o P o w e l l ' s d e p o s i t i o n t e s t i m o n y , on November 

24, 2004, he accompanied a f r i e n d , D e r r i c k Jones, an employee 

of P i g g l y Wiggly, t o the b u i l d i n g where Jones worked i n o r d e r 

t o p i c k up Jones's paycheck. To o b t a i n access t o the P i g g l y 

Wiggly b u i l d i n g , Jones, but not P o w e l l , s i g n e d i n a t a guard 

s t a t i o n a t the e n t r a n c e t o the p a r k i n g l o t of the b u i l d i n g . 

Once parked, Jones proceeded i n s i d e w h i l e P o w e l l i n i t i a l l y 
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w a i t e d i n Jones's a u t o m o b i l e . P o w e l l q u i c k l y changed h i s mind 

and d e c i d e d t o accompany Jones i n s i d e the b u i l d i n g . Enough 

time l a p s e d , however, t h a t , by the time P o w e l l e n t e r e d the 

b u i l d i n g , Jones was out of h i s s i g h t . 

P o w e l l t e s t i f i e d t h a t , not knowing which d i r e c t i o n t o go, 

he f o l l o w e d a group of men, e v e n t u a l l y e n d i n g up i n the 

warehouse p a r t of the b u i l d i n g . P o w e l l stopped a t a " l i t t l e 

y e l l o w l i n e , " which P o w e l l s u r m i s e d was i n t e n d e d t o r e g u l a t e 

v i s i t o r t r a f f i c . P o w e l l o b served p a l l e t j a c k s or f o r k l i f t s 

o p e r a t i n g on the warehouse f l o o r some d i s t a n c e from him, as 

w e l l as men l o a d i n g t r u c k s . At t h a t p o i n t , P o w e l l r e a l i z e d he 

was i n the wrong p a r t of the b u i l d i n g . P o w e l l t e s t i f i e d t h a t 

he h e a r d Jones c a l l him from b e h i n d , he t u r n e d t o h i s l e f t , 

and, a t t h a t moment, a p a l l e t j a c k "came out of nowhere." The 

f o r k s of the p a l l e t j a c k , which was b e i n g o p e r a t e d by an 

employee of P i g g l y Wiggly, A u s t i n Tubbs, s t r u c k and t r a p p e d 

P o w e l l ' s r i g h t f o o t . 1 P o w e l l t e s t i f i e d t h a t Tubbs i m m e d i a t e l y 

jumped o f f the f o r k l i f t , ran over t o P o w e l l , and a p o l o g i z e d , 

s t a t i n g he had not seen P o w e l l . 

1 I t i s u n d i s p u t e d t h a t the p a l l e t j a c k i n v o l v e d i n t h i s 
i n c i d e n t has a c o c k p i t w i t h 8-foot f o r k s b e h i n d i t and weighs 
a p p r o x i m a t e l y 1,500 pounds. 
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D a v i d B u l l a r d , the d i r e c t o r of human r e s o u r c e s a t P i g g l y 

Wiggly, t e s t i f i e d i n h i s d e p o s i t i o n t h a t i t s employees c o u l d , 

and d i d , b r i n g v i s i t o r s w i t h them when p i c k i n g up t h e i r 

paychecks. B u l l a r d d i d not r e c a l l anyone ever t a k i n g a 

v i s i t o r i n t o the warehouse a r e a , but he a d m i t t e d t h a t P i g g l y 

W iggly d i d not p o s t any s i g n s or take any o t h e r p r e c a u t i o n s t o 

r e s t r i c t v i s i t o r s from a c c e s s i n g the warehouse area w h i l e on 

the p r e m i s e s . B u l l a r d s t a t e d t h a t P o w e l l had been i n j u r e d i n 

the r e t u r n s a r e a of the warehouse, an are a i n which f i v e or 

s i x employees, i n c l u d i n g Tubbs, r o u t i n e l y o p e r a t e d p a l l e t 

j a c k s t o u n l o a d t r a i l e r s . B u l l a r d d i d not r e c a l l any y e l l o w 

l i n e marking the f l o o r i n the r e t u r n s a r e a . B u l l a r d t e s t i f i e d 

t h a t Tubbs had been p r o p e r l y t r a i n e d on the s a f e o p e r a t i o n of 

the p a l l e t j a c k and had not v i o l a t e d any P i g g l y Wiggly 

p o l i c i e s w h i l e o p e r a t i n g the p a l l e t j a c k t h a t s t r u c k P o w e l l . 

B u l l a r d s t a t e d t h a t the a c c i d e n t o c c u r r e d i n an are a where 

v i s i t o r s would not be e x p e c t e d and t h a t P o w e l l ' s presence d i d 

not b e n e f i t P i g g l y Wiggly i n any way. Norman Decker, a 

warehouse s u p e r v i s o r f o r P i g g l y W iggly, who c o n c u r r e d w i t h 

B u l l a r d ' s t e s t i m o n y i n many r e s p e c t s , t e s t i f i e d t h a t no o t h e r 

v i s i t o r had e n t e r e d the r e t u r n s a r e a b e f o r e . 
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Standard of Review 

"A p a r t y i s e n t i t l e d t o a summary judgment when no 
genuine i s s u e of m a t e r i a l f a c t e x i s t s and the moving 
p a r t y i s e n t i t l e d t o judgment as a m a t ter of law. 
Rule 5 6 ( c ) , A l a . R. C i v . P. 'Our s t a n d a r d of r e v i e w 
i n cases i n v o l v i n g summary judgments i s de novo.' 
Lee v. B u r d e t t e , 715 So. 2d 804, 806 ( A l a . C i v . App. 
1998). ' I n r e v i e w i n g the d i s p o s i t i o n of a motion f o r 
[ a ] summary judgment, we u t i l i z e the same s t a n d a r d 
as t h a t of the t r i a l c o u r t i n d e t e r m i n i n g whether 
the e v i d e n c e b e f o r e the c o u r t made out a genuine 
i s s u e of m a t e r i a l f a c t ' and whether the movant ' i s 
e n t i t l e d t o a judgment as a m a t t e r of law.' Bussey  
v. John Deere Co., 531 So. 2d 860, 862 ( A l a . 1988); 
Rule 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. ' [ I ] f the moving 
p a r t y makes a prima f a c i e showing t h a t no genuine 
i s s u e of m a t e r i a l f a c t e x i s t s , then the burden ... 
s h i f t s t o the non-movant; ... the non-movant must 
show " s u b s t a n t i a l e v i d e n c e " i n s u p p o r t of h i s 
p o s i t i o n . ' Bass v. S o u t h T r u s t Bank, 538 So. 2d 794, 
798 ( A l a . 1989) . E vidence i s ' s u b s t a n t i a l ' i f i t i s 
'of such weight and q u a l i t y t h a t f a i r - m i n d e d persons 
i n the e x e r c i s e of i m p a r t i a l judgment can r e a s o n a b l y 
i n f e r the e x i s t e n c e of the f a c t sought t o be 
p r oved.' West v. Founders L i f e Assurance Co., 547 
So. 2d 870, 871 ( A l a . 1989). Our r e v i e w i s f u r t h e r 
s u b j e c t t o the c aveat t h a t t h i s c o u r t must r e v i e w 
the r e c o r d i n a l i g h t t h a t i s most f a v o r a b l e t o the 
nonmovant and must r e s o l v e a l l r e a s o n a b l e doubts 
a g a i n s t the movant. Hanners v. B a l f o u r G u t h r i e ,  
I n c . , 564 So. 2d 412, 413 ( A l a . 1990)." 

P r i n c e v. Wal-Mart S t o r e s , I n c . , 804 So. 2d 1102, 1103-04 

( A l a . C i v . App. 2001). 

D i s c u s s i o n 

P o w e l l argues on a p p e a l t h a t the t r i a l c o u r t e r r e d i n 

e n t e r i n g a summary judgment i n f a v o r of P i g g l y Wiggly because, 
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he s a y s , P i g g l y Wiggly f a i l e d t o make a prima f a c i e showing 

t h a t no genuine i s s u e of m a t e r i a l f a c t e x i s t s . C i t i n g L i l y a 

v. G r e a t e r G u l f S t a t e F a i r , I n c . , 855 So. 2d 1049 ( A l a . 2003), 

and Orr v. Turney, 535 So. 2d 150 ( A l a . 1988), P o w e l l a s s e r t s 

t h a t g e n e r a l n e g l i g e n c e p r i n c i p l e s , r a t h e r than those 

a p p l i c a b l e t o premises l i a b i l i t y , on which P i g g l y Wiggly's 

summary-judgment motion was based, are a p p l i c a b l e i n t h i s case 

because, he s a y s , the n e g l i g e n c e count a s s e r t e d i n h i s 

c o m p l a i n t was based on Tubbs's a c t i v e conduct as an employee 

of P i g g l y Wiggly r a t h e r than on a c o n d i t i o n of the l a n d . 

In L i l y a , l i k e i n the p r e s e n t case, the p a r t i e s d i s p u t e d 

"the n a t u r e of the c l a i m i n v o l v e d and, a c c o r d i n g l y , whether 

the duty owed ... s h o u l d be e x t r a c t e d from g e n e r a l p r i n c i p l e s 

of n e g l i g e n c e or of premises l i a b i l i t y . " 855 So. 2d a t 1053. 

The Alabama Supreme Court then o u t l i n e d the a p p l i c a b l e law 

r e g a r d i n g t h a t i s s u e : 

"The key t o t h i s q u e s t i o n i s whether the i n j u r y was 
caused by some a f f i r m a t i v e conduct of the landowner 
or by a c o n d i t i o n of the p r e m i s e s . B a l d w i n v.  
Gartman, 604 So. 2d 347, 349 ( A l a . 1992). 

"In B a l d w i n , we h e l d t h a t an i n j u r y t o a 
landowner's f r i e n d , B a l d w i n , caused by a c o n c r e t e 
s l a b t h a t f e l l on B a l d w i n ' s l e g a f t e r i t was l e f t 
u p r i g h t on a d o l l y by the landowner, Gartman, was 
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caused by a c o n d i t i o n of the premises and was t o be 
e v a l u a t e d under p r e m i s e s - l i a b i l i t y p r i n c i p l e s : 

" ' B aldwin argues t h a t Gartman's duty 
toward B a l d w i n i s governed not by the 
st a n d a r d s of premises l i a b i l i t y , b ut r a t h e r 
by t r a d i t i o n a l n e g l i g e n c e s t a n d a r d s . T h i s 
Court r e c o g n i z e d i n Orr v. Turney, 535 So. 
2d 150 ( A l a . 1988), t h a t n e g l i g e n c e 
p r i n c i p l e s are a p p l i c a b l e when the 
landowner's a c t i v e conduct, r a t h e r than the 
c o n d i t i o n of the l a n d , causes the i n j u r y : 

" ' " H i s t o r i c a l l y , landowners 
have e n j o y e d i s o l a t i o n from 
t r a d i t i o n a l n e g l i g e n c e s t a n d a r d s 
r e l a t i v e t o t h e i r ownership or 
p o s s e s s i o n of l a n d . I n s t e a d , 
g r a d u a t e d c l a s s e s , each t o whom a 
s e p a r a t e duty was owed, based 
upon t h e i r r e l a t i o n s h i p t o the 
landowner, became d e t e r m i n a t i v e 
of the landowner's l i a b i l i t y 

II I I I 

" ' " T h i s s p e c i a l 
c l a s s i f i c a t i o n p r i v i l e g e i s not 
g e n e r a l l y r e g a r d e d as a p p l i c a b l e , 
however, when i t i s the 
a f f i r m a t i v e conduct of the 
landowner, r a t h e r than the 
c o n d i t i o n of h i s p r e m i s e s , t h a t 
causes the i n j u r y . In t h i s 
c o n t e x t , the j u s t i f i c a t i o n s f o r 
d e t e r m i n i n g l i a b i l i t y based upon 
the c l a s s i f i c a t i o n of the i n j u r e d 
p a r t y ... do not a t t a c h . Where 
the i n j u r y i s caused by some 
d i s t i n c t a c t of the landowner, 
r a t h e r than by the mere c o n d i t i o n 
of the p r e m i s e s , a d i f f e r e n t 
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s t a n d a r d f o r d e t e r m i n i n g 
l i a b i l i t y may a r i s e . 

" ' "  

"'"... We r e a f f i r m today the 
r u l e s e t out i n W.S. Fowler  
R e n t a l E q u i p . Co. v. S k i p p e r , 
[276 A l a . 593, 165 So. 2d 375 
(1963)]. A landowner, i f he 
un d e r t a k e s any a f f i r m a t i v e 
conduct c r e a t i n g a danger t o an 
u n w i t t i n g l i c e n s e e , independent 
and d i s t i n c t from the c o n d i t i o n 
of the p r e m i s e s , must g i v e 
r e a s o n a b l e n o t i c e or warning of 
the danger or e x e r c i s e r e a s o n a b l e 
or o r d i n a r y c a r e t o s a f e g u a r d 
a g a i n s t the danger." 

"'535 So. 2d a t 151-54. In Orr the 
landowner i n j u r e d a l i c e n s e e when, w h i l e 
r u n n i n g w i t h a pan of b u r n i n g g r e a s e , she 
s p i l l e d some on the l i c e n s e e . That conduct 
had n o t h i n g t o do w i t h the c o n d i t i o n of the 
pr e m i s e s . Rather, the i n j u r y came from an 
a f f i r m a t i v e a c t . 

"'The dangerous c o n d i t i o n caused by 
the p r e c a r i o u s p o s i t i o n of the s l a b on the 
d o l l y i s not "independent and d i s t i n c t from 
the c o n d i t i o n of the p r e m i s e s . " Gartman 
l e f t the s l a b unattended, i t was bumped by 
h i s son Steven, and i t f e l l on B a l d w i n . The 
b a l a n c e d s l a b was a c o n d i t i o n of the 
pr e m i s e s , no ma t t e r how b r i e f l y i t was 
b a l a n c e d . B a l d w i n contends t h a t Gartman's 
n e g l i g e n t a f f i r m a t i v e conduct, q u a l i f y i n g 
f o r the Orr e x c e p t i o n t o premises l i a b i l i t y 
s t a n d a r d s , was i n l e a v i n g the b a l a n c e d s l a b 
on the d o l l y unattended. In Orr the 
defendant's conduct was the immediate cause 
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of the i n j u r y . Gartman's l e a v i n g the s l a b 
u n attended d i d not, i n and of i t s e l f , cause 
the i n j u r y ; r a t h e r , i t produced a dangerous 
c o n d i t i o n . Had Gartman, r a t h e r than h i s 
son, bumped the s l a b and caused i t t o f a l l , 
h i s conduct, d i s t i n c t from h i s s t a t u s as 
landowner, c o u l d then be s a i d t o have 
caused the i n j u r y and c o u l d be e v a l u a t e d by 
an o r d i n a r y n e g l i g e n c e s t a n d a r d . ' 

" B a l d w i n , 604 So. 2d a t 348-49 ( f o o t n o t e o m i t t e d ) . " 

L i l y a , 855 So. 2d a t 1053-54. 

In L i l y a , L i l y a was i n j u r e d when he f e l l o f f a m e c h a n i c a l 

b u l l r i d e o p e r a t e d by a l e s s e e on premises owned by The 

G r e a t e r G u l f S t a t e F a i r . 855 So. 2d a t 1051-52. The Alabama 

Supreme Court d e t e r m i n e d t h a t , l i k e i n B a l d w i n , the dangerous 

c o n d i t i o n c r e a t e d by the b u l l r i d e i t s e l f , and not G u l f S t a t e 

F a i r ' s conduct i n a l l o w i n g the l e s s e e t o o p e r a t e the b u l l 

r i d e , d i r e c t l y caused L i l y a ' s i n j u r y , and, t h u s , the c l a i m was 

governed by p r i n c i p l e s of premises l i a b i l i t y r a t h e r than by 

g e n e r a l n e g l i g e n c e p r i n c i p l e s . I d . a t 1054. 

We agree w i t h P o w e l l t h a t the c i r c u m s t a n c e s of t h i s case 

are more s i m i l a r t o those i n Orr than t o those i n B a l d w i n or 

L i l y a . In t h i s case, i t was the a l l e g e d n e g l i g e n t a c t i o n s of 

Tubbs i n o p e r a t i n g the f o r k l i f t t h a t u l t i m a t e l y caused 

P o w e l l ' s i n j u r y , r a t h e r than any dangerous c o n d i t i o n e x i s t i n g 
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w i t h i n the warehouse. Compare S h e l l e y v. White, [Case No. 

1:09cv-662-WHA, May 5, 2010] F. Supp. 2d (M.D. A l a . 

2010) (where d r i v e r of a d e l i v e r y t r u c k p u l l e d away from 

l o a d i n g dock as p l a i n t i f f , who had e n t e r e d t r a i l e r of t r u c k , 

was a t t e m p t i n g t o move boxes from t r a i l e r of t r u c k t o l o a d i n g 

dock, and the p l a i n t i f f ' s i n j u r y was caused by d r i v e r ' s 

movement of the t r u c k , not by a c o n d i t i o n of the t r u c k i t s e l f , 

d uty comes from t r a d i t i o n a l p r i n c i p l e s of n e g l i g e n c e , not 

premises l i a b i l i t y ) . We c o n c l u d e , t h e r e f o r e , t h a t , l i k e i n 

S h e l l e y , P i g g l y W i g g l y ' s duty comes from t r a d i t i o n a l 

n e g l i g e n c e p r i n c i p l e s , r a t h e r than p r i n c i p l e s of premises 

l i a b i l i t y . 

P i g g l y Wiggly argues on appea l t h a t , even i f g e n e r a l 

n e g l i g e n c e p r i n c i p l e s a p p l y , summary judgment was s t i l l p r o p e r 

because P o w e l l was not a f o r e s e e a b l e p l a i n t i f f and because the 

danger was open and o b v i o u s . With r e g a r d t o P i g g l y W i g g l y ' s 

argument t h a t P o w e l l was not a f o r e s e e a b l e p l a i n t i f f , we note 

t h a t P i g g l y W i g g l y r e l i e d on p r i n c i p l e s of premises l i a b i l i t y 

i n i t s summary-judgment motion and i t d i d not argue t h a t 

P o w e l l was not a f o r e s e e a b l e p l a i n t i f f f o r n e g l i g e n c e 

purposes. Thus, P i g g l y W i g g l y f a i l e d t o make a pri m a f a c i e 
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showing t h a t no genuine i s s u e of m a t e r i a l f a c t e x i s t e d as t o 

whether i t owed a duty t o P o w e l l under g e n e r a l n e g l i g e n c e 

p r i n c i p l e s , and, t h e r e f o r e , the burden never s h i f t e d t o P o w e l l 

t o p r e s e n t s u b s t a n t i a l e v i d e n c e t h a t he was, i n f a c t , a 

f o r e s e e a b l e p l a i n t i f f . 

P i g g l y Wiggly f u r t h e r argues t h a t summary judgment was 

p r o p e r based on i t s a s s e r t i o n t h a t the danger t o P o w e l l was 

open and o b v i o u s . 

"'A c o n d i t i o n i s "open and o b v i o u s " when i t i s 
"known t o the [ p l a i n t i f f ] or s h o u l d have been 
ob s e r v e d by the [ p l a i n t i f f ] i n the e x e r c i s e of 
r e a s o n a b l e c a r e . " Q u i l l e n v. Q u i l l e n , 388 So. 2d 
985, 989 ( A l a . 1980) . "The e n t i r e b a s i s of [a s t o r e 
owner's] l i a b i l i t y r e s t s upon [ i t s ] s u p e r i o r 
knowledge of the danger which causes the 
[customer's] i n j u r i e s . T h e r e f o r e , i f t h a t s u p e r i o r 
knowledge i s l a c k i n g , as when the danger i s o b v i o u s , 
the [ s t o r e owner] cannot be h e l d l i a b l e . " I d . 
( c i t a t i o n o m i t t e d ) . ' " 

Horne v. Gregerson's Foods, I n c . , 849 So. 2d 173, 176 ( A l a . 

C i v . App. 2002) ( q u o t i n g Denmark v. M e r c a n t i l e S t o r e s Co., 844 

So. 2d 1189, 1194 ( A l a . 2002)). As the f o r e g o i n g e x c e r p t 

shows, the "open and obvious d e f e c t " defense a p p l i e s t o 

p r e m i s e s - l i a b i l i t y c l a i m s . A l t h o u g h some cases a p p l y s i m i l a r 

a n a l y s i s i n f a i l u r e - t o - w a r n or p r o d u c t s - l i a b i l i t y c a s e s , see  

Abney v. Crosman Corp., 919 So. 2d 289 ( A l a . 2005); and 
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G r i f f i n v. Summit S p e c i a l t i e s , I n c . , 622 So. 2d 1299 ( A l a . 

1993), the defense has not been extended t o n e g l i g e n c e a c t i o n s 

based on a f f i r m a t i v e conduct committed by the a l l e g e d 

t o r t f e a s o r . Moreover, even i f the defense c o u l d be a p p l i e d i n 

t h i s type case, we note t h a t P o w e l l t e s t i f i e d t h a t the p a l l e t 

j a c k t h a t s t r u c k him "came out of nowhere." Based on t h a t 

t e s t i m o n y , we are not p r e p a r e d t o h o l d t h a t P o w e l l ' s 

observance of o t h e r p a l l e t j a c k s o p e r a t i n g a t a d i s t a n c e 

beyond the y e l l o w l i n e d e s c r i b e d by P o w e l l would have made the 

e x i s t e n c e of the p a l l e t j a c k o p e r a t e d by Tubbs open and 

obvious as a ma t t e r of law. See Fo r d v. Bynum L i v e s t o c k &  

Comm'n Co., 674 So. 2d 600, 603 ( A l a . C i v . App. 1995) ( h o l d i n g 

t h a t the openness and obv i o u s n e s s of a d e f e c t o r d i n a r i l y i s a 

q u e s t i o n f o r the j u r y ) . T h e r e f o r e , we r e v e r s e the summary 

judgment e n t e r e d i n f a v o r of P i g g l y W i g g l y as t o the 

n e g l i g e n c e c l a i m . 

We, however, a f f i r m the summary judgment as t o the 

wantonness c l a i m f i l e d by P o w e l l . In Ex p a r t e G e n e r a l Motors  

Corp., 769 So. 2d 903, 909 ( A l a . 1999) ( q u o t i n g B e r ner v.  

C a l d w e l l , 543 So. 2d 686, 691 ( A l a . 1989) (Houston, J . , 

c o n c u r r i n g s p e c i a l l y ) ) , our supreme c o u r t h e l d t h a t " ' [ i ] f the 
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burden of p r o o f a t t r i a l i s on the nonmovant, the movant may 

s a t i s f y the Rule 56[, A l a . R. C i v . P.,] burden of p r o d u c t i o n 

... by d e m o n s t r a t i n g t o the t r i a l c o u r t t h a t the nonmovant's 

ev i d e n c e i s i n s u f f i c i e n t t o e s t a b l i s h an e s s e n t i a l element of 

the nonmovant's c l a i m P i g g l y Wiggly a s s e r t e d i n i t s 

summary-judgment motion t h a t P o w e l l c o u l d not p r e s e n t e v i d e n c e 

i n d i c a t i n g t h a t P i g g l y W i g g l y knew t h a t i n j u r y would l i k e l y or 

p r o b a b l y r e s u l t t o P o w e l l . In response, P o w e l l f i l e d 

t e s t i m o n i a l e v i d e n c e i n d i c a t i n g t h a t Tubbs had s t r u c k him 

a c c i d e n t a l l y because he d i d not see P o w e l l . That e v i d e n c e 

does not show the r e q u i s i t e s t a t e of mind t o s u s t a i n a 

wantonness c l a i m . See Ex p a r t e E s s a r y , 992 So. 2d 5, 12 ( A l a . 

2007) ( e q u a t i n g wantonness t o " r e c k l e s s i n d i f f e r e n c e t o a 

known danger l i k e l y t o i n f l i c t i n j u r y " ) . Hence, the t r i a l 

c o u r t d i d not e r r i n e n t e r i n g a summary judgment i n f a v o r of 

P i g g l y Wiggly as t o the wantonness c l a i m . Because the 

wantonness c l a i m c o n s t i t u t e s the s o l e b a s i s f o r P o w e l l ' s 

r e q u e s t f o r p u n i t i v e damages, see A l a . Code 1975, § 6-11-20(a) 

( p r o v i d i n g t h a t p u n i t i v e damages may o n l y be awarded i n t o r t 

a c t i o n s based upon c l e a r and c o n v i n c i n g e v i d e n c e i n d i c a t i n g 

t h a t the defendant " c o n s c i o u s l y or d e l i b e r a t e l y engaged i n 
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o p p r e s s i o n , f r a u d , wantonness, or m a l i c e w i t h r e g a r d t o the 

p l a i n t i f f " ) , the t r i a l c o u r t a c t e d p r o p e r l y i n g r a n t i n g the 

motion t o s t r i k e the p r a y e r f o r p u n i t i v e damages. 

C o n c l u s i o n 

Based on the a b o v e - s t a t e d r e a s o n i n g , we r e v e r s e the 

summary judgment i n f a v o r of P i g g l y W i g g l y as t o the 

n e g l i g e n c e c l a i m , we a f f i r m the summary judgment as t o the 

wantonness c l a i m , we a f f i r m the summary judgment i n s o f a r as i t 

s t r u c k the p r a y e r f o r p u n i t i v e damages, and we remand the 

cause f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 
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