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BRYAN, Judge. 

The o p i n i o n of September 17, 2010, i s withdrawn, and the 

f o l l o w i n g i s s u b s t i t u t e d t h e r e f o r . 

S c o t t A l a n Anderson ("the husband") appeals from a 

judgment of the Morgan C i r c u i t C ourt t h a t d i v o r c e d him from 

Annette Lynn Anderson ("the w i f e " ) , and he p e t i t i o n s t h i s 

c o u r t f o r a w r i t of mandamus d i r e c t i n g the t r i a l c o u r t t o 

g r a n t h i s r e q u e s t f o r a temporary r e s t r a i n i n g o r d e r , which 

sought t o p r e v e n t the w i f e from changing the p r i n c i p a l 

r e s i d e n c e of the p a r t i e s ' two minor c h i l d r e n . We d i s m i s s the 

husband's a p p e a l as b e i n g from a n o n f i n a l judgment, and we 

g r a n t the husband's p e t i t i o n f o r w r i t of mandamus. 

P r o c e d u r a l H i s t o r y 

On A p r i l 9, 2009, the husband f i l e d a c o m p l a i n t f o r a 

d i v o r c e a l l e g i n g t h a t he and the w i f e had m a r r i e d on October 

2, 1999, and t h a t two c h i l d r e n had been born of the m a r r i a g e : 

a boy, born i n November 2001, and a g i r l , born i n January 2005 

( h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as " t h e c h i l d r e n " ) . The 

husband f u r t h e r a l l e g e d t h a t he was e n t i t l e d t o a d i v o r c e on 
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the ground of p h y s i c a l c r u e l t y , and he r e q u e s t e d c u s t o d y of 

the c h i l d r e n , an award of c h i l d s u p p o r t , and d i v i s i o n of the 

p a r t i e s ' p r o p e r t y and d e b t s . 

The w i f e f i l e d an answer t o the husband's c o m p l a i n t and 

a s s e r t e d t h a t the breakdown of the marriag e was due t o the 

husband's a d u l t e r y . The w i f e a l s o f i l e d a c o u n t e r c l a i m f o r a 

d i v o r c e and sought cus t o d y of the c h i l d r e n , an award of c h i l d 

s u p p o r t , p e r m i s s i o n t o move w i t h the c h i l d r e n t o N o r t h 

C a r o l i n a , an e q u i t a b l e d i v i s i o n of the p a r t i e s ' p r o p e r t y and 

de b t s , an award of p e r i o d i c alimony, and an award of her 

a t t o r n e y ' s f e e s . The w i f e s u b s e q u e n t l y f i l e d an amendment t o 

her c o u n t e r c l a i m f o r a d i v o r c e r e q u e s t i n g an award of 50% of 

the husband's r e t i r e m e n t b e n e f i t s and a r g u i n g , among o t h e r 

t h i n g s , t h a t A l a . Code 1975, § 30-2-51, was u n c o n s t i t u t i o n a l 

because i t d e p r i v e d the w i f e of e q u a l p r o t e c t i o n of the law 

and due p r o c e s s a f f o r d e d under the U n i t e d S t a t e s C o n s t i t u t i o n 

and the C o n s t i t u t i o n of the S t a t e of Alabama. The w i f e s e r v e d 

the a t t o r n e y g e n e r a l p u r s u a n t t o A l a . Code 1975, § 6-6-227, 

and the a t t o r n e y g e n e r a l f i l e d an acceptance and w a i v e r of h i s 

r i g h t t o be heard. 

I n August 2009, the t r i a l c o u r t conducted an ore tenus 
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h e a r i n g on the p a r t i e s ' p e nding c o m p l a i n t s f o r a d i v o r c e and 

on the pending contempt p e t i t i o n s t h a t had been f i l e d by bot h 

p a r t i e s . On September 29, 2009, the t r i a l c o u r t i s s u e d an 

or d e r f i n d i n g J e s s i c a Slocumb, the husband's paramour, i n 

contempt of c o u r t f o r her f a i l u r e t o appear a t the p a r t i e s ' 

d i v o r c e t r i a l . 1 

On October 7, 2009, the t r i a l c o u r t e n t e r e d a judgment 

d i v o r c i n g the p a r t i e s . I n i t s judgment, the t r i a l c o u r t 

s t a t e d : 

"The p a r t i e s appeared i n c o u r t , r e p r e s e n t e d by t h e i r 
a t t o r n e y s , and p r e s e n t e d e v i d e n c e and t e s t i m o n y i n 
open c o u r t . A f t e r the p r e s e n t a t i o n of the e v i d e n c e , 
the Court h e l d a show cause h e a r i n g due t o the 
f a i l u r e of a w i t n e s s , J e s s i c a Slocumb, t o appear a t 
t r i a l i n response t o a subpoena s e r v e d upon her by 
the [ w i f e ] . A t s a i d show cause h e a r i n g , J e s s i c a 
Slocumb appeared w i t h her a t t o r n e y and p r e s e n t e d 
t e s t i m o n y , i n c l u d i n g t e s t i m o n y t h a t she was i n v o l v e d 
i n a s e x u a l r e l a t i o n s h i p w i t h the [h u s b a n d ] and was 
pregnant w i t h h i s c h i l d , t h a t she had e x p e r i e n c e d 
p r i o r m i s c a r r i a g e s of the [ h u s b a n d ' s ] c h i l d , t h a t 
she used the [ h u s b a n d ' s ] l a s t name, even though she 
was not m a r r i e d t o him, and t h a t she was we a r i n g a 
r i n g g i v e n t o her by the [h u s b a n d ] on her l e f t r i n g 

1 I n i t s September 29, 2009, o r d e r , the t r i a l c o u r t s t a t e d 
t h a t Slocumb, Slocumb's a t t o r n e y , and the w i f e ' s a t t o r n e y were 
p r e s e n t a t the contempt h e a r i n g and t h a t t e s t i m o n y was taken 
b e f o r e the d e t e r m i n a t i o n of contempt was made. There was no 
i n d i c a t i o n i n the t r i a l c o u r t ' s o r d e r t h a t e i t h e r the husband 
or the husband's a t t o r n e y was p r e s e n t f o r Slocumb's contempt 
h e a r i n g . 
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f i n g e r . The t e s t i m o n y of J e s s i c a Slocumb gave the 
Court no c o n f i d e n c e i n the c r e d i b i l i t y of the 
[ h u s b a n d ' s ] t e s t i m o n y p r e s e n t e d a t t r i a l . Upon 
c o n s i d e r a t i o n of the same, the Court does hereby 
ORDER, ADJUDGE and DECREE as f o l l o w s 

The t r i a l c o u r t d i v o r c e d the p a r t i e s on the ground of the 

husband's a d u l t e r y , awarded the p a r t i e s j o i n t l e g a l c u s t o d y of 

the c h i l d r e n , awarded the w i f e s o l e p h y s i c a l c u s t o d y of the 

c h i l d r e n , and awarded the husband " s t a n d a r d " v i s i t a t i o n w i t h 

the c h i l d r e n . The judgment a l s o s t a t e d : 

"The [ w i f e ] ' s r e q u e s t t o move the r e s i d e n c e of the 
c h i l d r e n more than 60 m i l e s from the c u r r e n t m a r i t a l 
r e s i d e n c e i s g r a n t e d , and the [ w i f e ] s h a l l be 
a l l o w e d t o do so s h o u l d she deem i t a p p r o p r i a t e f o r 
her and the c h i l d r e n . I n s a i d event, the [ w i f e ] 
s h a l l p r o v i d e the [ h u s b a n d ] w i t h the c h i l d r e n ' s new 
r e s i d e n c e address and te l e p h o n e number, and the name 
and address of the c h i l d r e n ' s s c h o o l s . I n s a i d 
event, the [ h u s b a n d ] s h a l l have v i s i t a t i o n w i t h the 
c h i l d r e n i n accordance w i t h the C o u r t ' s S t a n d a r d Out 
of S t a t e Schedule, a t t a c h e d h e r e t o " 

Among o t h e r t h i n g s , the judgment o r d e r e d the husband t o 

pay $2,500 a month i n c h i l d s u p p o r t , $2,500 a month f o r 60 

months i n p e r i o d i c alimony t o the w i f e , and $12,424.06 t o the 

w i f e f o r payment of her a t t o r n e y ' s f e e s . The judgment f u r t h e r 

d i v i d e d the p a r t i e s ' p r o p e r t y and debts and awarded the w i f e 

o n e - h a l f of the v a l u e of the husband's r e t i r e m e n t b e n e f i t s . 

The husband f i l e d a motion t o a l t e r , amend, or v a c a t e the 

5 



2090265/2090645 

judgment p u r s u a n t t o Rule 59, A l a . R. C i v . P., and r e q u e s t e d 

a h e a r i n g on h i s postjudgment motion. The husband argued t h a t 

the t r i a l c o u r t had w r o n g f u l l y c o n s i d e r e d the t e s t i m o n y h e a r d 

a t J e s s i c a Slocumb's contempt h e a r i n g because the t a k i n g of 

ev i d e n c e i n the p a r t i e s ' d i v o r c e t r i a l had c l o s e d on August 

12, 2009, the l a s t day of the ore tenus h e a r i n g i n the d i v o r c e 

a c t i o n . The husband a l s o c h a l l e n g e d , among o t h e r t h i n g s , the 

award of s o l e p h y s i c a l c u s t o d y of the c h i l d r e n t o the w i f e ; 

the p e r m i s s i o n g r a n t e d t o the w i f e t o r e l o c a t e the c h i l d r e n 

more than 60 m i l e s from the m a r i t a l r e s i d e n c e , a l l e g i n g t h a t 

i t was c o n t r a r y t o p r o v i s i o n s of the Alabama P a r e n t - C h i l d 

R e l a t i o n s h i p P r o t e c t i o n A c t , c o d i f i e d a t A l a . Code 1975, § 30¬

3-160 e t seq. ("the A c t " ) ; the award of c h i l d s u p p o r t ; the 

award of p e r i o d i c alimony; the d i v i s i o n of m a r i t a l p r o p e r t y 

and d e b t s ; and the award of 50% of h i s r e t i r e m e n t b e n e f i t s t o 

the w i f e , because the p a r t i e s had not been m a r r i e d f o r 10 

y e a r s . 

The t r i a l c o u r t i s s u e d an o r d e r t h a t g r a n t e d the 

husband's postjudgment motion i n s o f a r as the husband argued 

t h a t the t r i a l c o u r t had w r o n g f u l l y c o n s i d e r e d the t e s t i m o n y 

from J e s s i c a Slocumb's contempt h e a r i n g . The t r i a l c o u r t s e t 
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a h e a r i n g " t o reopen the case f o r the p r e s e n t a t i o n of 

a d d i t i o n a l t e s t i m o n y r e l a t i n g t o the [husband]'s c r e d i b i l i t y , 

which i s the o n l y i s s u e the Court c o n s i d e r e d a t the show cause 

h e a r i n g p r e v i o u s l y h e l d . " The t r i a l c o u r t d e n i e d a l l o t h e r 

r e l i e f r e q u e s t e d i n the husband's postjudgment motion. The 

husband s u b s e q u e n t l y f i l e d an o b j e c t i o n t o h o l d i n g an 

e v i d e n t i a r y h e a r i n g and argued t h a t the t r i a l c o u r t d i d not 

have j u r i s d i c t i o n t o amend the d i v o r c e judgment because i t had 

l o s t j u r i s d i c t i o n over the case i n l i g h t of the f a c t t h a t i t 

had d e n i e d the husband's r e q u e s t e d postjudgment r e l i e f r e l a t e d 

t o the d i v o r c e judgment. The husband argued t h a t a d d i t i o n a l 

t e s t i m o n y r e g a r d i n g the husband's c r e d i b i l i t y was re n d e r e d 

i r r e l e v a n t by the t r i a l c o u r t ' s o r d e r . The husband t i m e l y 

f i l e d h i s n o t i c e of ap p e a l on December 16, 2009. 

On F e b r u a r y 16, 2010, the husband f i l e d an emergency 

motion f o r a temporary r e s t r a i n i n g o r d e r i n response t o 

r e c e i v i n g n o t i c e by the w i f e , on January 28, 2010, t h a t she 

i n t e n d e d t o move w i t h the c h i l d r e n t o St u r g e o n Bay, W i s c o n s i n , 

on F e b r u a r y 27, 2010; the husband d i d not n o t i f y the w i f e when 

he f i l e d the motion. On F e b r u a r y 25, 2010, the t r i a l c o u r t 

e n t e r e d an o r d e r d e n y i n g the husband's motion f o r a temporary 
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r e s t r a i n i n g o r d e r , c i t i n g the p r o v i s i o n i n the p a r t i e s ' 

d i v o r c e judgment t h a t p e r m i t t e d the w i f e t o move more than 60 

m i l e s from the l o c a t i o n of the m a r i t a l r e s i d e n c e . On A p r i l 9, 

2010, the husband f i l e d a p e t i t i o n f o r a w r i t of mandamus, 

a r g u i n g t h a t t h i s c o u r t s h o u l d g r a n t h i s p e t i t i o n and o r d e r 

the t r i a l c o u r t t o i s s u e a temporary r e s t r a i n i n g o r d e r 

p r e v e n t i n g the w i f e from changing the p r i n c i p a l r e s i d e n c e of 

the c h i l d r e n t o S t u r g e o n Bay. I n h i s p e t i t i o n f o r a w r i t of 

mandamus, the husband argues t h a t the t e s t i m o n y p r e s e n t e d by 

the w i f e a t the p a r t i e s ' d i v o r c e t r i a l was r e l a t e d t o a 

p o s s i b l e move t o N o r t h C a r o l i n a , not W i s c o n s i n , and he argues 

t h a t the r e l o c a t i o n p r o v i s i o n i n the d i v o r c e judgment i s not 

i n compliance w i t h the A c t . T h i s c o u r t c o n s o l i d a t e d the 

husband's appea l from the d i v o r c e judgment and h i s p e t i t i o n 

f o r a w r i t of mandamus ex mero motu. 

Is s u e s 

I n a d d i t i o n t o the i s s u e s p r e s e n t e d by the husband i n h i s 

p e t i t i o n f o r a w r i t of mandamus, the husband p r e s e n t s s e v e r a l 

i s s u e s f o r re v i e w by t h i s c o u r t r e s u l t i n g from the d i v o r c e 

judgment, namely: (1) t h a t the t r i a l c o u r t e r r e d by f a i l i n g t o 

conduct a h e a r i n g on h i s postjudgment motion and by f a i l i n g t o 
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g r a n t r e l i e f t o the husband i n l i g h t of the t r i a l c o u r t ' s 

i m p l i c i t c o n c e s s i o n t h a t i t had i m p r o p e r l y c o n s i d e r e d e v i d e n c e 

from J e s s i c a Slocumb's contempt h e a r i n g ; (2) t h a t the t r i a l 

c o u r t e r r e d by awarding the w i f e o n e - h a l f of h i s r e t i r e m e n t 

b e n e f i t s i n l i g h t of the f a c t t h a t the p a r t i e s ' had not been 

m a r r i e d f o r 10 y e a r s ; (3) t h a t the t r i a l c o u r t e r r e d i n i t s 

cus t o d y d e t e r m i n a t i o n ; (4) t h a t the t r i a l c o u r t exceeded i t s 

d i s c r e t i o n by a l l o w i n g the w i f e t o change the p r i n c i p a l 

r e s i d e n c e of the c h i l d r e n ; (5) t h a t the t r i a l c o u r t exceeded 

i t s d i s c r e t i o n by o r d e r i n g the husband t o pay $2,500 a month 

i n c h i l d s u p p o r t ; (6) t h a t the t r i a l c o u r t exceeded i t s 

d i s c r e t i o n i n o r d e r i n g the husband t o pay the w i f e p e r i o d i c 

a limony i n the amount of $2,500 a month; (7) t h a t the t r i a l 

c o u r t e r r e d i n i t s d i v i s i o n of p r o p e r t y and d e b t s ; and (8) 

t h a t the t r i a l c o u r t exceeded i t s d i s c r e t i o n i n o r d e r i n g the 

husband t o pay the w i f e ' s a t t o r n e y ' s f e e . 

D i s c u s s i o n 

A. The Husband's Appeal from the D i v o r c e Judgment 

The husband f i r s t argues t h a t the t r i a l c o u r t e r r e d by 

c o n s i d e r i n g t e s t i m o n y p r e s e n t e d a t Slocumb's contempt h e a r i n g 

when making a f i n a l d e t e r m i n a t i o n r e g a r d i n g the i s s u e s 
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p r e s e n t e d by the p a r t i e s as p a r t of t h e i r d i v o r c e p r o c e e d i n g s . 

The husband argues t h a t because t he t r i a l c o u r t agreed t o 

reopen the case f o r p r e s e n t a t i o n of a d d i t i o n a l t e s t i m o n y 

r e g a r d i n g h i s c r e d i b i l i t y , the t r i a l c o u r t i m p l i c i t l y conceded 

t h a t i t had w r o n g f u l l y c o n s i d e r e d the t e s t i m o n y p r e s e n t e d a t 

Slocumb's contempt h e a r i n g . In response, the w i f e argues t h a t , 

even i f the t r i a l c o u r t w r o n g f u l l y c o n s i d e r e d the t e s t i m o n y 

p r e s e n t e d a t Slocumb's contempt h e a r i n g , any e r r o r committed 

was harmless because the t r i a l c o u r t d e n i e d the husband's 

r e q u e s t e d postjudgment r e l i e f d e s p i t e a g r e e i n g t o conduct a 

h e a r i n g on the husband's c r e d i b i l i t y . 

The statement made by the t r i a l c o u r t i n the d i v o r c e 

judgment, quoted above, l e a v e s no doubt t h a t the t r i a l c o u r t 

c o n s i d e r e d the t e s t i m o n y p r e s e n t e d a t Slocumb's contempt 

h e a r i n g , which the husband was a p p a r e n t l y not p r e s e n t f o r (see  

supra note 1 ) , when i t made i t s f i n a l d e t e r m i n a t i o n r e g a r d i n g 

the i s s u e s p r e s e n t e d by the p a r t i e s p u r s u a n t t o t h e i r d i v o r c e 

p r o c e e d i n g s . The r e c o r d r e v e a l s t h a t the t r i a l c o u r t attempted 

t o a m e l i o r a t e the e r r o r a l l e g e d by the husband by r e o p e n i n g 

the case so t h a t a d d i t i o n a l t e s t i m o n y r e g a r d i n g the husband's 

c r e d i b i l i t y c o u l d be p r e s e n t e d . The t r i a l c o u r t was not a b l e 
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t o conduct such a h e a r i n g because the husband f i l e d a n o t i c e 

of a p p e a l w i t h t h i s c o u r t based on h i s b e l i e f t h a t a h e a r i n g 

on the husband's c r e d i b i l i t y was moot because the t r i a l c o u r t 

had d e n i e d the husband's r e m a i n i n g postjudgment c h a l l e n g e s t o 

the d i v o r c e judgment. 

However, the t r i a l c o u r t ' s o r d e r , which g r a n t e d the 

husband's motion t o a l t e r , amend, or v a c a t e the judgment i n 

p a r t and o r d e r e d the case reopened f o r the p r e s e n t a t i o n of 

a d d i t i o n a l t e s t i m o n y , does not r e f l e c t an i n t e n t t o f i n a l l y 

a d j u d i c a t e a l l the i s s u e s b e f o r e the t r i a l c o u r t . Cf. Rule 

5 8 ( b ) , A l a . R. C i v . P. ("A w r i t t e n o r d e r or a judgment w i l l be 

s u f f i c i e n t i f i t i s s i g n e d or i n i t i a l e d by the judge ... and 

i n d i c a t e s an i n t e n t i o n t o a d j u d i c a t e , c o n s i d e r i n g the whole 

r e c o r d , and i f i t i n d i c a t e s the substance of the 

a d j u d i c a t i o n . " ) . 

P ursuant t o i t s November 26, 2009, postjudgment o r d e r , 

the t r i a l c o u r t c l e a r l y o r d e r e d t h a t the case be reopened f o r 

the p r e s e n t a t i o n of a d d i t i o n a l t e s t i m o n y . I f the t r i a l c o u r t 

had e x p r e s s l y a l l o w e d the r e o p e n i n g of the case f o r 

p r e s e n t a t i o n of a d d i t i o n a l t e s t i m o n y w i t h an i n t e n t t h a t i t 

would not c o n s i d e r changing any a s p e c t of the d i v o r c e 
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judgment, we agree t h a t the t a k i n g of a d d i t i o n a l t e s t i m o n y 

would have been a u s e l e s s a c t . However, we w i l l not presume 

t h a t the t r i a l c o u r t agreed t o conduct a h e a r i n g t h a t would 

have been a v a i n and u s e l e s s a c t , because the law does not 

r e q u i r e the d o i n g of a v a i n or u s e l e s s t h i n g . See, g e n e r a l l y , 

C o r s i n o v. C o r s i n o , 904 So. 2d 1261, 1265 ( A l a . C i v . App. 

2004). A l t h o u g h the t r i a l c o u r t p u r p o r t e d t o deny the 

husband's Rule 59 motion on a l l o t h e r grounds, the o n l y 

r e a s o n a b l e e x p l a n a t i o n f o r the t r i a l c o u r t ' s o r d e r g r a n t i n g an 

e v i d e n t i a r y h e a r i n g was so the t r i a l c o u r t c o u l d r e c o n s i d e r 

a l l the i s s u e s p r e s e n t e d i n the d i v o r c e p r o c e e d i n g s i n l i g h t 

of any e v i d e n c e r e g a r d i n g the husband's c r e d i b i l i t y t h a t might 

be produced a t the e v i d e n t i a r y h e a r i n g . Thus, we must conclude 

t h a t the t r i a l c o u r t ' s o r d e r a l l o w i n g the p r e s e n t a t i o n of 

a d d i t i o n a l t e s t i m o n y was an i n d i c a t i o n t h a t the t r i a l c o u r t 

d i d not c o n s i d e r the case t o be f i n a l l y a d j u d i c a t e d on the 

m e r i t s a f t e r the e n t r y of i t s postjudgment o r d e r . A c c o r d i n g l y , 

because the husband's appea l was not taken from a f i n a l 

judgment, we must d i s m i s s the husband's appea l f o r l a c k of 

s u b j e c t - m a t t e r j u r i s d i c t i o n . See Sexton v. Sexton, 42 So. 3d 

1280, 1282 ( A l a . C i v . App. 2010) ( " G e n e r a l l y , an a p p e a l w i l l 
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l i e o n l y from a f i n a l judgment, and i f t h e r e i s not a f i n a l 

judgment then t h i s c o u r t i s w i t h o u t j u r i s d i c t i o n t o hear the 

a p p e a l . " ) . 

B. The Husband's P e t i t i o n f o r a W r i t of Mandamus 

I n h i s p e t i t i o n f o r a w r i t of mandamus, the husband 

argues t h a t the t r i a l c o u r t e r r e d by f a i l i n g t o g r a n t h i s 

motion f o r temporary r e s t r a i n i n g o r d e r , which sought t o 

pr e v e n t the w i f e from changing the p r i n c i p a l r e s i d e n c e of the 

c h i l d r e n t o Sturgeon Bay. See Rule 65(b), A l a . R. C i v . P. 

( s e t t i n g f o r t h the re q u i r e m e n t s f o r the i s s u a n c e of a 

temporary r e s t r a i n i n g o r d e r when no n o t i c e i s p r o v i d e d t o the 

adverse p a r t y ) . 2 The husband argues t h a t the t r i a l c o u r t e r r e d 

by r e l y i n g on the p r o v i s i o n i n the p a r t i e s ' d i v o r c e judgment 

t h a t p e r m i t t e d the w i f e t o change the p r i n c i p a l r e s i d e n c e of 

the c h i l d r e n t o any p l a c e more than 60 m i l e s from the m a r i t a l 

2The husband, i n a v e r i f i e d p l e a d i n g and i n an a f f i d a v i t , 
s e t s f o r t h f a c t s i n d i c a t i n g t h a t immediate and i r r e p a r a b l e 
harm would have r e s u l t e d i f a temporary r e s t r a i n i n g o r d e r was 
not i s s u e d b e f o r e the w i f e c o u l d be heard on h i s motion. The 
husband's a t t o r n e y a l s o c e r t i f i e d t h a t he had not made any 
attempt t o g i v e n o t i c e t o the w i f e because of the p o t e n t i a l 
f o r i r r e p a r a b l e i n j u r y i f the temporary r e s t r a i n i n g o r d e r was 
not i m m e d i a t e l y i s s u e d . The p o t e n t i a l harm caused by the 
r e l o c a t i o n of the c h i l d r e n , w i t h o u t p r o p e r e v i d e n t i a r y 
s u p p o r t , was a s u f f i c i e n t showing of immediate and i r r e p a r a b l e 
harm t o the husband. 

13 
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r e s i d e n c e . 

"A w r i t of mandamus i s an e x t r a o r d i n a r y remedy, 
and i t w i l l be ' i s s u e d o n l y when t h e r e i s : 1) a 
c l e a r l e g a l r i g h t i n the p e t i t i o n e r t o the o r d e r 
s o u g h t ; 2) an i m p e r a t i v e duty upon the respondent t o 
perform, accompanied by a r e f u s a l t o do s o ; 3) the 
l a c k of another adequate remedy; and 4) p r o p e r l y 
i n v o k e d j u r i s d i c t i o n of the c o u r t . ' Ex p a r t e U n i t e d  
Serv. S t a t i o n s , I n c . , 628 So. 2d 501, 503 ( A l a . 
1993). A w r i t of mandamus w i l l i s s u e o n l y i n 
s i t u a t i o n s where o t h e r r e l i e f i s u n a v a i l a b l e or i s 
i n a d e q u a t e , and i t cannot be used as a s u b s t i t u t e 
f o r a p p e a l . Ex p a r t e D r i l l P a r t s & Serv. Co., 590 
So. 2d 252 ( A l a . 1991)." 

Ex p a r t e Empire F i r e & Marine I n s . Co., 720 So. 2d 893, 894 

( A l a . 1998). 

Because we have determined t h a t the p a r t i e s ' d i v o r c e 

judgment i s not a f i n a l judgment, we w i l l c o n s i d e r the 

p r o v i s i o n i n the p a r t i e s ' d i v o r c e judgment t h a t p e r m i t s the 

w i f e t o r e l o c a t e w i t h the c h i l d r e n more than 60 m i l e s from the 

l o c a t i o n of the m a r i t a l r e s i d e n c e t o be a temporary o r d e r 

p e r m i t t i n g the change of p r i n c i p a l r e s i d e n c e of the c h i l d r e n 

p u r s u a n t t o § 30-3-169.2(b), A l a . Code 1975. 3 

3 S e c t i o n 30-3-169.2(b) p r o v i d e s : 

"The c o u r t may g r a n t a temporary o r d e r p e r m i t t i n g 
the change of p r i n c i p a l r e s i d e n c e of a c h i l d and 
p r o v i d i n g f o r a r e v i s e d s c h e d u l e f o r temporary 
v i s i t a t i o n w i t h a c h i l d pending a f i n a l h e a r i n g i f 
the c o u r t f i n d s t h a t the r e q u i r e d n o t i c e o f a 
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In s u pport of h i s motion f o r a temporary r e s t r a i n i n g 

o r d e r , the husband argued t h a t the w i f e , a t the August 2009 

ore tenus h e a r i n g i n the d i v o r c e a c t i o n , had p r e s e n t e d 

e v i d e n c e r e g a r d i n g her i n t e n t t o change the p r i n c i p a l 

r e s i d e n c e of the c h i l d r e n o n l y t o N o r t h C a r o l i n a and t h a t 

t h e r e had been no mention of a p o s s i b l e r e l o c a t i o n t o Sturgeon 

Bay. The m a t e r i a l s p r e s e n t e d w i t h the husband's p e t i t i o n f o r 

a w r i t of mandamus i n d i c a t e t h a t the t r i a l c o u r t summarily 

d e n i e d the husband's motion f o r a temporary r e s t r a i n i n g o r d e r 

based on the p r o v i s i o n i n the p a r t i e s ' d i v o r c e judgment t h a t 

p e r m i t t e d the w i f e t o move more than 60 m i l e s from the m a r i t a l 

r e s i d e n c e . The husband argues t h a t t h a t p r o v i s i o n i n the 

p a r t i e s ' d i v o r c e judgment i s too bro a d t o comply w i t h the 

proposed change of p r i n c i p a l r e s i d e n c e of a c h i l d as 
p r o v i d e d i n t h i s a r t i c l e was p r o v i d e d i n a t i m e l y 
manner, c o n t a i n e d s u f f i c i e n t and a c c u r a t e 
i n f o r m a t i o n , and i f the c o u r t f i n d s from an 
ex a m i n a t i o n of the ev i d e n c e p r e s e n t e d a t a h e a r i n g 
f o r temporary r e l i e f t h a t t h e r e i s a l i k e l i h o o d t h a t 
on f i n a l h e a r i n g the c o u r t w i l l approve the change 
of the p r i n c i p a l r e s i d e n c e of the c h i l d . " 

We note t h a t § 30-3-169.2(c), A l a . Code 1975, p r o v i d e s 
t h a t a t r i a l c o u r t "may not g i v e weight t o the temporary 
change of p r i n c i p a l r e s i d e n c e as a f a c t o r i n r e a c h i n g i t s 
f i n a l d e c i s i o n " r e g a r d i n g whether t o a l l o w a change of 
p r i n c i p a l r e s i d e n c e . 

15 



2090265/2090645 

s t r i c t mandates of the A c t . We agree. 

The A c t r e q u i r e s the t r i a l c o u r t , i n cases such as t h i s , 

t o c o n s i d e r v a r i o u s f a c t o r s b e f o r e making an i n i t i a l 

d e t e r m i n a t i o n of cus t o d y i n a d i v o r c e a c t i o n when one p a r e n t 

has e x p r e s s e d an i n t e n t t o change the p r i n c i p a l r e s i d e n c e of 

the p a r t i e s ' c h i l d r e n . See § 30-3-169.7, A l a . Code 1975 (which 

r e q u i r e s a t r i a l c o u r t i n a d i v o r c e p r o c e e d i n g t o c o n s i d e r the 

f a c t o r s s e t f o r t h i n § 30-3-169.2 and § 30-3-169.3, A l a . Code 

1975, when making a cus t o d y d e t e r m i n a t i o n when one p a r e n t 

wishes t o change the p r i n c i p a l r e s i d e n c e of the c h i l d ) . 

P ursuant t o § 30-3-169.7, the t r i a l c o u r t was r e q u i r e d t o 

c o n s i d e r the 17 f a c t o r s s e t f o r t h i n § 30-3-169.3(a) b e f o r e 

making a d e t e r m i n a t i o n of cust o d y , c o n s i d e r i n g the w i f e ' s 

i n t e n t t o change the p r i n c i p a l r e s i d e n c e of the c h i l d r e n ; 

those f a c t o r s i n c l u d e : the i n c r e a s e i n t r a v e l time f o r the 

c h i l d r e n and the n o n r e l o c a t i n g p a r e n t ; the f e a s i b i l i t y of 

p r e s e r v i n g the r e l a t i o n s h i p between the c h i l d r e n and the non-

r e l o c a t i n g p a r e n t , c o n s i d e r i n g the l o g i s t i c s and f i n a n c i a l 

c i r c u m s t a n c e s of the p a r t i e s ; whether a change of p r i n c i p a l 

r e s i d e n c e of the c h i l d r e n w i l l enhance the g e n e r a l q u a l i t y of 

l i f e f o r the c h i l d r e n and the c u s t o d i a l p a r e n t , c o n s i d e r i n g 
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f i n a n c i a l or e m o t i o n a l b e n e f i t s and e d u c a t i o n a l o p p o r t u n i t i e s ; 

whether t h e r e i s a s u p p o r t system a v a i l a b l e i n the a r e a of the 

proposed p r i n c i p a l r e s i d e n c e of the c h i l d r e n ; the reason the 

r e l o c a t i n g p a r e n t i s s e e k i n g t o change the p r i n c i p a l r e s i d e n c e 

of the c h i l d r e n ; and any o t h e r f a c t o r t h a t the t r i a l c o u r t 

deems m a t e r i a l t o the d e t e r m i n a t i o n . See § 3 0 - 3 - 1 6 9 . 3 ( a ) ( 3 ) , 

(5), (11), (12), (15), and (17), A l a . Code 1975. Thus, i t 

would be i m p o s s i b l e f o r a t r i a l c o u r t t o determine whether a 

change i n p r i n c i p a l r e s i d e n c e of a c h i l d i s p r o p e r u n l e s s the 

t r i a l c o u r t was aware of the a c t u a l p l a c e of the proposed 

p r i n c i p a l r e s i d e n c e of the c h i l d . 

Because the e v i d e n c e i n i t i a l l y p r e s e n t e d by the w i f e 

concerned a proposed change of p r i n c i p a l r e s i d e n c e t o N o r t h 

C a r o l i n a , the t r i a l c o u r t c o u l d not have p r o p e r l y c o n s i d e r e d 

a l l the f a c t o r s s e t f o r t h i n § 30-3-169.3(a) i n d e t e r m i n i n g 

whether a proposed change of p r i n c i p a l r e s i d e n c e of the 

c h i l d r e n t o Sturgeon Bay was p r o p e r . The r e l o c a t i o n p r o v i s i o n 

i n the t r i a l c o u r t ' s d i v o r c e judgment a l l o w e d the w i f e t o 

c i r c u m v e n t a p p l i c a t i o n of the A c t ; under the c i r c u m s t a n c e s i n 

t h i s case, the w i f e was not r e q u i r e d t o p r e s e n t e v i d e n c e 

r e l a t e d t o a proposed change of p r i n c i p a l r e s i d e n c e of the 
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c h i l d r e n t o Sturgeon Bay s i m p l y because she had p r e s e n t e d 

e v i d e n c e t h a t may have s u p p o r t e d a change i n p r i n c i p a l 

r e s i d e n c e o f the c h i l d r e n t o N o r t h C a r o l i n a . 

T h e r e f o r e , because the w i f e had not p r e s e n t e d any 

e v i d e n c e t o su p p o r t a change i n p r i n c i p a l r e s i d e n c e o f the 

c h i l d r e n t o Sturgeon Bay, we conclude t h a t the t r i a l c o u r t had 

no b a s i s t o a l l o w the w i f e t o change the p r i n c i p a l r e s i d e n c e 

o f the c h i l d r e n t o Sturgeon Bay. Because the p a r t i e s ' d i v o r c e 

judgment i s not y e t f i n a l , a proposed change o f p r i n c i p a l 

r e s i d e n c e i s s t i l l s u b j e c t t o the p r o v i s i o n s o f § 30-3-169.7. 

T h e r e f o r e , b e f o r e the t r i a l c o u r t can p e r m i t a change i n the 

p r i n c i p a l r e s i d e n c e o f the c h i l d r e n , i t must f i r s t c o n s i d e r 

the f a c t o r s s e t f o r t h i n § 30-3-169.2 and § 30-3-169.3, i n 

l i g h t o f the w i f e ' s d e s i r e t o r e l o c a t e w i t h the c h i l d r e n t o 

Sturgeon Bay. F i n d i n g no i n d i c a t i o n i n the r e c o r d t h a t the 

t r i a l c o u r t c o n s i d e r e d the A c t i n l i g h t o f the w i f e ' s d e s i r e 

t o r e l o c a t e t o Sturgeon Bay, we conclude t h a t the husband's 

motion f o r a temporary r e s t r a i n i n g o r d e r s h o u l d have been 

g r a n t e d . Because the t r i a l c o u r t r e f u s e d t o g r a n t the 

husband's motion f o r a temporary r e s t r a i n i n g o r d e r , we 

conclude t h a t the husband's p e t i t i o n f o r a w r i t o f mandamus i s 
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due t o be g r a n t e d . A c c o r d i n g l y , we i s s u e the w r i t and i n s t r u c t 

the t r i a l c o u r t t o r e s t r a i n the w i f e from changing the 

p r i n c i p a l r e s i d e n c e o f the c h i l d r e n u n t i l the t r i a l c o u r t 

conducts an e v i d e n t i a r y h e a r i n g on the w i f e ' s r e q u e s t t o 

change the p r i n c i p a l r e s i d e n c e o f the c h i l d r e n t o Sturgeon 

Bay. 

C o n c l u s i o n 

We i n s t r u c t the t r i a l c o u r t t o reopen the p a r t i e s ' 

d i v o r c e case f o r p r e s e n t a t i o n o f a d d i t i o n a l t e s t i m o n y as 

o r i g i n a l l y o r d e r e d by the t r i a l c o u r t b e f o r e the husband f i l e d 

a n o t i c e o f appeal t o t h i s c o u r t . 4 The w i f e ' s r e q u e s t f o r an 

4 I n i s s u i n g a judgment o f d i v o r c e , the t r i a l c o u r t s h o u l d 
not c o n s i d e r any ev i d e n c e f r o m any p r o c e e d i n g b e f o r e the c o u r t 
except the evi d e n c e p r e s e n t e d i n t h i s case, case no. DR-08-
270. I n h i s a p p l i c a t i o n f o r r e h e a r i n g , the husband argues 
t h a t our d e c i s i o n f a i l s t o address the d e n i a l o f h i s due-
pr o c e s s r i g h t s t h a t he argues o c c u r r e d when the t r i a l c o u r t 
c o n s i d e r e d t e s t i m o n y t a k e n a t Slocumb's contempt h e a r i n g , 
which the husband d e s c r i b e s as an ex p a r t e communication. Our 
d e c i s i o n does not address t h a t i s s u e because the husband's 
ap p e a l was not ta k e n f r o m a f i n a l judgment and t h i s c o u r t has 
no j u r i s d i c t i o n t o c o n s i d e r t h a t i s s u e . Our d e c i s i o n p l a c e s 
the p a r t i e s and the t r i a l c o u r t i n the p o s i t i o n they would 
have been i n had the husband not f i l e d a premature n o t i c e o f 
a p p e a l . Any c h a l l e n g e the husband may have t o these 
p r o c e e d i n g s f r o m t h a t p o i n t f o r w a r d , i n c l u d i n g a due-process 
c h a l l e n g e or a motion r e q u e s t i n g t h a t the t r i a l - c o u r t judge 
recuse h i m s e l f , must be addr e s s e d by the t r i a l c o u r t b e f o r e 
t h i s c o u r t may c o n s i d e r those i s s u e s on a p p e a l . 
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a t t o r n e y ' s f e e on ap p e a l i s d e n i e d . We f u r t h e r i n s t r u c t the 

t r i a l c o u r t t o conduct a h e a r i n g on the w i f e ' s r e q u e s t t o 

change the p r i n c i p a l r e s i d e n c e o f the c h i l d r e n t o Sturgeon Bay 

and t o e n t e r an o r d e r c o n s i s t e n t w i t h t h i s o p i n i o n . 
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