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I . P r o c e d u r a l H i s t o r y 

On J a n u a r y 3, 2008, t h e J e f f e r s o n C o u n t y D e p a r t m e n t o f 

Human R e s o u r c e s ("DHR") f i l e d a p e t i t i o n a l l e g i n g t h a t t h e 

c h i l d was d e p e n d e n t b e c a u s e t h e c h i l d r e p o r t e d l y h a d b e e n 

s e x u a l l y a b u s e d b y t h e f a t h e r . T h a t same d a t e , DHR a l s o f i l e d 

a p e t i t i o n a l l e g i n g t h e d e p e n d e n c y o f M.H., t h e c h i l d ' s 

y o u n g e r s i s t e r . I n t h a t p e t i t i o n , DHR a l l e g e d t h a t , due t o 

t h e a l l e g a t i o n s t h a t t h e f a t h e r h a d s e x u a l l y a b u s e d t h e c h i l d 

and t h e r e f u s a l o f t h e f a t h e r t o a g r e e t o r e f r a i n f r o m c o n t a c t 

w i t h M.H., M.H. was " a t r i s k o f s e x u a l a b u s e . " 

B e c a u s e t h e c h i l d a nd M.H. h a d a l r e a d y b e e n removed f r o m 

t h e home o f t h e p a r e n t s , t h e J e f f e r s o n C o u n t y F a m i l y C o u r t 

("the j u v e n i l e c o u r t " ) , a c t i n g i n i t s c a p a c i t y as a j u v e n i l e 

c o u r t , c o n d u c t e d a s h e l t e r - c a r e h e a r i n g on J a n u a r y 3, 2008. 

See A l a . Code 1975, f o r m e r § 1 2 - 1 5 - 6 0 ( a ) . 1 F o l l o w i n g t h a t 

h e a r i n g , t h e j u v e n i l e c o u r t a w a r d e d DHR c u s t o d y o f b o t h 

c h i l d r e n , a w a r d e d t h e m o t h e r s u p e r v i s e d v i s i t a t i o n w i t h t h e 

1 B y A c t No. 2008-277, A l a . A c t s 2008, t h e Al a b a m a 
L e g i s l a t u r e , among o t h e r t h i n g s , amended and r e n u m b e r e d t h e 
s t a t u t e s g o v e r n i n g j u v e n i l e p r o c e e d i n g s , p r e v i o u s l y c o d i f i e d 
a t A l a . Code 1975, § 12-15-1 e t s e q . , a nd e n a c t e d t h e Al a b a m a 
J u v e n i l e J u s t i c e A c t ( " A J J A " ) , c o d i f i e d a t A l a . Code 1975, § 
12-15-101 e t s e q . The e f f e c t i v e d a t e o f t h e A J J A i s J a n u a r y 1, 
2009. B e c a u s e DHR's p e t i t i o n was f i l e d b e f o r e t h e e f f e c t i v e 
d a t e o f t h e A J J A , t h e A J J A does n o t a p p l y t o t h i s c a s e . 
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c h i l d r e n , p r o h i b i t e d any c o n t a c t b e t w e e n t h e c h i l d r e n and t h e 

f a t h e r , o r d e r e d M.H. t o be i n t e r v i e w e d b y a l o c a l c h i l d -

a d v o c a c y g r o u p , and c o n t i n u e d t h e s h e l t e r - c a r e h e a r i n g t o 

J a n u a r y 11, 2008. 

The r e c o r d i n d i c a t e s t h a t , i n h e r i n t e r v i e w , M.H. d i d n o t 

d i s c l o s e any i n a p p r o p r i a t e s e x u a l b e h a v i o r c o m m i t t e d a g a i n s t 

h e r b y t h e f a t h e r . A t t h e J a n u a r y 11, 2008, s h e l t e r - c a r e 

h e a r i n g , t h e j u v e n i l e c o u r t r e t u r n e d c u s t o d y o f M.H. t o t h e 

m o t h e r , a w a r d e d t h e f a t h e r s u p e r v i s e d v i s i t a t i o n w i t h M.H., 

and o r d e r e d t h e m o t h e r n o t t o a l l o w t h e f a t h e r t o l i v e o r s t a y 

o v e r n i g h t i n t h e home w i t h M.H. The j u v e n i l e c o u r t m a i n t a i n e d 

i t s p r i o r c u s t o d y and v i s i t a t i o n o r d e r s i n r e g a r d t o t h e 

c h i l d . On F e b r u a r y 11, 2008, f o l l o w i n g a s t a t u s c o n f e r e n c e , 

t h e j u v e n i l e c o u r t r e t u r n e d u n r e s t r i c t e d c u s t o d y o f M.H. t o 

b o t h p a r e n t s and m o d i f i e d i t s e a r l i e r v i s i t a t i o n o r d e r t o 

a l l o w t h e f a t h e r s u p e r v i s e d v i s i t a t i o n w i t h t h e c h i l d , who 

r e m a i n e d i n t h e c u s t o d y o f DHR. 

A y e a r and a h a l f l a t e r , o v e r t h e c o u r s e o f s e v e r a l d a y s 

i n A u g u s t 2009, t h e j u v e n i l e c o u r t h e l d a h e a r i n g on b o t h 

d e p e n d e n c y p e t i t i o n s , n e i t h e r o f w h i c h h a d e v e r b e e n f o r m a l l y 

amended. On November 3, 2009, t h e j u v e n i l e c o u r t e n t e r e d a 
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s i n g l e j u d g m e n t i n w h i c h i t d i s m i s s e d t h e d e p e n d e n c y p e t i t i o n 

i n r e g a r d t o M.H. b u t g r a n t e d t h e d e p e n d e n c y p e t i t i o n as t o 

t h e c h i l d , w i t h o u t s e t t i n g f o r t h any s p e c i f i c f i n d i n g s o f 

f a c t . P u r s u a n t t o t h a t j u d g m e n t , DHR m a i n t a i n e d c u s t o d y o f 

t h e c h i l d s u b j e c t t o t h e s u p e r v i s e d - v i s i t a t i o n r i g h t s o f t h e 

p a r e n t s , who were e a c h o r d e r e d t o s u b m i t t o a p s y c h o l o g i c a l 

e x a m i n a t i o n and c o u n s e l i n g and o t h e r t r e a t m e n t as recommended 

b y t h e e x a m i n i n g p s y c h o l o g i s t . On November 17, 2009, t h e 

p a r e n t s f i l e d a p o s t j u d g m e n t m o t i o n s e e k i n g t o have t h e 

j u d g m e n t as t o t h e c h i l d s e t a s i d e ; t h e j u v e n i l e c o u r t d e n i e d 

t h a t m o t i o n on December 1, 2009. The p a r e n t s f i l e d t h e i r 

n o t i c e o f a p p e a l on December 14, 2009. T h i s c o u r t c o n d u c t e d 

o r a l argument r e g a r d i n g t h e i s s u e s r a i s e d i n t h e b r i e f o f t h e 

p a r e n t s on June 29, 2010. 

I I . I s s u e s 

On a p p e a l , t h e p a r e n t s a r g u e t h a t t h e j u v e n i l e c o u r t 

i m p l i e d l y f o u n d t h a t t h e f a t h e r d i d n o t commit s e x u a l a b u s e 

a g a i n s t t h e c h i l d as a l l e g e d i n t h e d e p e n d e n c y p e t i t i o n f i l e d 

b y DHR. The p a r e n t s c o n t e n d t h a t , b e c a u s e t h e j u v e n i l e c o u r t 

f o u n d t h a t DHR h a d n o t p r o v e n t h e a l l e g a t i o n s i n i t s 

d e p e n d e n c y p e t i t i o n c o n c e r n i n g t h e c h i l d , t h e j u v e n i l e c o u r t 
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h a d an i m p e r a t i v e s t a t u t o r y d u t y t o d i s m i s s t h e d e p e n d e n c y 

a c t i o n a nd r e t u r n c u s t o d y o f t h e c h i l d t o them. 

A l t e r n a t i v e l y , t h e p a r e n t s a r g u e t h a t , b e c a u s e t h e r e c o r d does 

n o t c o n t a i n s u f f i c i e n t e v i d e n c e t o s u p p o r t a f i n d i n g o f 

d e p e n d e n c y , t h e p e t i t i o n s h o u l d have b e e n d i s m i s s e d . 

I I I . The S e x u a l - A b u s e A l l e g a t i o n s 

As n o t e d a b ove, t h e j u v e n i l e c o u r t d i d n o t make any 

s p e c i f i c f i n d i n g s o f f a c t r e g a r d i n g t h e b a s i s f o r f i n d i n g t h e 

c h i l d d e p e n d e n t . The p a r e n t s a r g u e , h o w e v er, t h a t , b e c a u s e 

t h e j u v e n i l e c o u r t d i s m i s s e d t h e d e p e n d e n c y p e t i t i o n as t o 

M.H., t h e j u v e n i l e c o u r t o b v i o u s l y c o n c l u d e d t h a t t h e f a t h e r 

h a d n o t s e x u a l l y a b u s e d t h e c h i l d . The p a r e n t s p o i n t o u t t h a t 

DHR a l l e g e d , and a t t e m p t e d t o p r o v e a t t r i a l , o n l y one g r o u n d 

f o r t h e d e p e n d e n c y o f M.H., na m e l y , t h a t t h e f a t h e r h a d 

c o m m i t t e d s e x u a l a b u s e o f t h e c h i l d a nd t h a t s u c h c o n d u c t 

p l a c e d M.H. a t r i s k f o r s e x u a l a b u s e . Hence, a c c o r d i n g t o t h e 

p a r e n t s , t h e f i n d i n g t h a t M.H. was n o t d e p e n d e n t must e q u a t e 

t o a r e j e c t i o n o f t h e a l l e g a t i o n s o f s e x u a l a b u s e . We a g r e e . 

" ' [ I ] n t h e a b s e n c e o f s p e c i f i c f i n d i n g s o f f a c t , 

a p p e l l a t e c o u r t s w i l l assume t h a t t h e t r i a l c o u r t made t h o s e 

f i n d i n g s n e c e s s a r y t o s u p p o r t i t s j u d g m e n t , u n l e s s s u c h 
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f i n d i n g s w o u l d be c l e a r l y e r r o n e o u s . B . L . T . v. V.T., 12 So. 

3d 123, 127 ( A l a . C i v . App. 2008) ( q u o t i n g Ex p a r t e B r y o w s k y , 

676 So. 2d 1322, 1324 ( A l a . 1 9 9 6 ) ) . The o n l y f i n d i n g t h a t 

w o u l d s u p p o r t a j u d g m e n t d i s m i s s i n g t h e d e p e n d e n c y p e t i t i o n as 

t o M.H. w o u l d be a f i n d i n g t h a t M.H. was n o t a t r i s k o f s e x u a l 

a buse b y h e r f a t h e r . 

M o r e o v e r , we n o t e t h a t , i f t h e j u v e n i l e c o u r t h a d i n d e e d 

f o u n d t h a t t h e f a t h e r was a d a n g e r t o M.H. due t o t h e a l l e g e d 

p r i o r a c t s o f s e x u a l abuse a g a i n s t t h e c h i l d , t h e j u v e n i l e 

c o u r t c e r t a i n l y w o u l d n o t have p l a c e d M.H. b a c k i n t o t h e 

u n r e s t r i c t e d c u s t o d y o f h e r p a r e n t s , e s p e c i a l l y o n l y one month 

a f t e r h e r r e m o v a l f r o m t h e p a r e n t s ' home a n d l o n g b e f o r e a 

f u l l t r i a l h a d ev e n b e e n c o n d u c t e d . We must presume t h e 

j u v e n i l e c o u r t knows and f o l l o w s t h e l a w . See J . F . S . v.  

M o b i l e C o u n t y Dep't o f Human Re s . , 38 So. 3d 75, 78 ( A l a . C i v . 

App. 2 0 0 9 ) . A c h i l d i s c e r t a i n l y d e p e n d e n t a n d i n n e e d o f t h e 

c a r e a n d s u p e r v i s i o n o f t h e S t a t e i f h i s o r h e r f a t h e r has 

c o m m i t t e d s e x u a l abuse a g a i n s t a s i b l i n g , w h i c h t h e m o t h e r has 

f a i l e d t o p r e v e n t , e v e n i f t h e f a t h e r d i d n o t commit s u c h 

s e x u a l abuse a g a i n s t t h e c h i l d i n q u e s t i o n . See A l a . Code 

1975, f o r m e r § 1 2 - 1 5 - 1 ( 1 0 ) j . ( d e f i n i n g a " d e p e n d e n t c h i l d " as 
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one who i s i n n e e d o f c a r e a n d s u p e r v i s i o n b e c a u s e he o r she 

" i s p h y s i c a l l y , m e n t a l l y , o r e m o t i o n a l l y a b u s e d b y t h e c h i l d ' s 

p a r e n t s , g u a r d i a n , o r o t h e r c u s t o d i a n o r who i s w i t h o u t p r o p e r 

p a r e n t a l c a r e a n d c o n t r o l n e c e s s a r y f o r t h e c h i l d ' s w e l l - b e i n g 

b e c a u s e o f t h e f a u l t s o r h a b i t s o f t h e c h i l d ' s p a r e n t s , 

g u a r d i a n , o r o t h e r c u s t o d i a n o r t h e i r n e g l e c t o r r e f u s a l , when 

a b l e t o do s o , t o p r o v i d e t h e m " ) ; P.H. v. M a d i s o n C o u n t y Dep't  

o f Human R e s . , 937 So. 2d 525 ( A l a . C i v . App. 2006) ( i n 

t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s c a s e , c l e a r a n d c o n v i n c i n g 

e v i d e n c e p r o v e d c h i l d was d e p e n d e n t b e c a u s e , among o t h e r 

t h i n g s , f a t h e r h a d a s s a u l t e d a n d s e x u a l l y a b u s e d c h i l d ' s h a l f 

b r o t h e r s ) ; a nd M.G. v. S t a t e Dep't o f Human R e s . , [Ms. 

2080971, J a n u a r y 8, 2 0 1 0 ] ___ So. 3d ___ ( A l a . C i v . App. 2010) 

( j u v e n i l e c o u r t p r o p e r l y f o u n d d e p e n d e n c y o f c h i l d r e n i n 

t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s c a s e b a s e d on m o t h e r ' s r e p e a t e d 

f a i l u r e t o p r o t e c t c h i l d r e n f r o m s e x u a l abuse by m a t e r n a l 

u n c l e ) . A c h i l d who i s d e p e n d e n t b e c a u s e he o r she i s 

s u b j e c t e d t o a s e r i o u s r i s k o f s e x u a l abuse b y a p a r e n t s h o u l d 

n e v e r be r e t u r n e d t o t h e u n r e s t r i c t e d c u s t o d y o f t h e a b u s i v e 

p a r e n t and t h e p a r e n t who n e g l e c t f u l l y a l l o w e d s u c h abuse t o 

o c c u r . See Odom v. S t a t e Dep't o f Human R e s . , 562 So. 2d 522, 
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523-24 ( A l a . C i v . App. 1990) ( a f f i r m i n g t h e t r i a l c o u r t ' s 

j u d g m e n t d e n y i n g t h e m o t h e r ' s p e t i t i o n f o r t h e r e t u r n o f t h e 

c u s t o d y o f h e r c h i l d r e n when t h e e v i d e n c e d e m o n s t r a t e d , among 

o t h e r t h i n g s , t h a t t h e m o t h e r i n t e n d e d t o c o n t i n u e a 

r e l a t i o n s h i p w i t h h e r h u s b a n d , who h a d been c o n v i c t e d o f 

s e x u a l l y a b u s i n g h e r c h i l d r e n ) . The j u v e n i l e c o u r t w o u l d have 

v i o l a t e d t h e l a w by r e t u r n i n g M.H. t o t h e c u s t o d y o f t h e 

p a r e n t s i f i t was c o n v i n c e d o f t h e a l l e g a t i o n s c o n t a i n e d i n 

t h e d e p e n d e n c y p e t i t i o n s f i l e d by DHR. 

To d e t e r m i n e t h a t t h e j u v e n i l e c o u r t f o u n d t h a t t h e 

s e x u a l abuse a l l e g e d b y DHR h a d o c c u r r e d , we w o u l d have t o 

c o n c l u d e t h a t t h e j u v e n i l e c o u r t i n t e n t i o n a l l y r e t u r n e d an 

e i g h t - y e a r - o l d d a u g h t e r t o t h e home o f a f a t h e r who h a d 

s e x u a l l y a b u s e d t h e d a u g h t e r ' s n i n e - y e a r - o l d s i s t e r . 2 We 

2We n o t e t h a t i n t h e Community N o t i f i c a t i o n A c t , A l a . Code 
1975, § 15-20-20 e t s e q . , t h e l e g i s l a t u r e has d e c l a r e d t h a t a 
p a r e n t c l a s s i f i e d as an a d u l t c r i m i n a l s e x o f f e n d e r may n o t 
e s t a b l i s h a r e s i d e n c e o r o t h e r l i v i n g a c c o m m o d a t i o n w i t h h i s 
o r h e r m i n o r c h i l d i f t h e p a r e n t i s c o n v i c t e d o f any c r i m i n a l 
s e x u a l o f f e n s e i n w h i c h any o f t h e p a r e n t ' s m i n o r c h i l d r e n 
were t h e v i c t i m , i f t h e p a r e n t has been c o n v i c t e d o f any 
c r i m i n a l s e x o f f e n s e i n w h i c h a m i n o r was t h e v i c t i m a n d t h e 
m i n o r r e s i d e d o r l i v e d w i t h t h e p a r e n t a t t h e t i m e o f t h e 
o f f e n s e , o r i f t h e p a r e n t has been c o n v i c t e d o f any c r i m i n a l 
s e x u a l o f f e n s e i n v o l v i n g a c h i l d , r e g a r d l e s s o f w h e t h e r t h e 
p a r e n t was r e l a t e d t o o r s h a r e d a r e s i d e n c e w i t h t h e c h i l d 
v i c t i m . A l a . Code 1975, § 1 5 - 2 0 - 2 6 ( c ) ( 2 ) - ( 4 ) . A l t h o u g h 

8 



2090264 

r e f u s e t o i n d u l g e any c o n s t r u c t i o n o f t h e j u d gment i n d i c a t i n g 

t h a t t h e j u v e n i l e c o u r t c o m m i t t e d s u c h a g r i e v o u s l e g a l a n d 

i m m o r a l e r r o r . See g e n e r a l l y A v e r y F r e i g h t L i n e s , I n c . v. 

P e r s o n s , 250 A l a . 40, 46, 32 So. 2d 886, 890 (1947) ( " [ T ] h a t 

c o n s t r u c t i o n w i l l be a d o p t e d w h i c h w i l l s u p p o r t t h e d e c r e e 

r a t h e r t h a n d e s t r o y i t . " ) . R a t h e r , we a r e c o n v i n c e d t h a t t h e 

o n l y r e a s o n a b l e c o n s t r u c t i o n o f t h e j u d g m e n t i s t h a t t h e 

a l l e g e d s e x u a l abuse d i d n o t o c c u r . 

A f i n d i n g t h a t t h e f a t h e r d i d n o t commit s e x u a l abuse 

a g a i n s t t h e c h i l d w o u l d n o t be c l e a r l y e r r o n e o u s . The r e c o r d 

shows t h a t t h e c h i l d , who was b o r n 15 weeks p r e m a t u r e l y on 

J u l y 14, 1998, a f t e r t h e m o t h e r ' s a m n i o t i c s a c r u p t u r e d a n d 

who s u r v i v e d b i r t h o n l y a f t e r a s e r i e s o f s u r g e r i e s and o t h e r 

m e d i c a l p r o c e d u r e s d u r i n g a 4-month s t a y i n a n e o n a t a l - c a r e 

u n i t , was d i a g n o s e d w i t h a u t i s m , m e n t a l r e t a r d a t i o n , s e n s o r y 

i n t e g r a t i o n d i s o r d e r , p e r v a s i v e d e v e l o p m e n t a l d e l a y s , a n d 

t h o s e p r o v i s i o n s do n o t a p p l y t o t h i s c a s e , b e c a u s e t h e f a t h e r 
was n o t c o n v i c t e d o f any s e x u a l o f f e n s e , we b e l i e v e t h e 
l e g i s l a t i v e p o l i c y e m b o d i e d i n t h e Community N o t i f i c a t i o n A c t 
r e i n f o r c e s t h a t j u v e n i l e c o u r t s c a n n o t r e t u r n a m i n o r c h i l d t o 
t h e c u s t o d y o f a p a r e n t who has b e e n f o u n d t o h a v e s e x u a l l y 
a b u s e d a s i b l i n g o f t h a t c h i l d . 
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d i s r u p t i v e b e h a v i o r d i s o r d e r . 3 V a r i o u s m e d i c a l e v i d e n c e 

i n d i c a t e s t h a t t h o s e c o n d i t i o n s r e n d e r e d t h e c h i l d d e l u s i o n a l 

a n d e c h o l a l i c a n d c o n t r i b u t e d t o t h e d e v e l o p m e n t o f 

a g g r e s s i o n , h y p e r a c t i v i t y , d e f i a n c e , a n d s i g n i f i c a n t 

i m p u l s i v i t y . 

As n o t e d i n t h e r e c o r d s o f Dr. J u l i e D e n n i s , t h e c h i l d ' s 

p e d i a t r i c i a n , a t some p o i n t t h e c h i l d b egan " p l a y [ i n g ] w i t h 

h e r s e l f a l o t down t h e r e " and e v e n i n s e r t i n g o b j e c t s i n t o h e r 

v a g i n a . D u r i n g a p s y c h i a t r i c h o s p i t a l i z a t i o n i n F e b r u a r y 2006, 

a s t a f f member l a i d down w i t h t h e c h i l d i n t h e c h i l d ' s b e d i n 

an a t t e m p t t o c o m f o r t t h e c h i l d , p r o v o k i n g a v i o l e n t r e a c t i o n . 

A c c o r d i n g t o t h e m o t h e r , a f t e r t h a t h o s p i t a l s t a y -- d u r i n g 

w h i c h t h e c h i l d h a d r e p e a t e d l y a s k e d h e r p s y c h i a t r i s t , " A r e 

you my Daddy?" -- t h e c h i l d b egan t o make c r u d e s e x u a l 

r e m a r k s . The c h i l d l a t e r b egan t o u c h i n g o t h e r s 

i n a p p r o p r i a t e l y a n d i n s e r t i n g o b j e c t s i n t o h e r v a g i n a . The 

m o t h e r t e s t i f i e d t h a t t h e c h i l d may have b e e n e x p o s e d t o a 

3 M e d i c a l a n d p s y c h i a t r i c p r o f e s s i o n a l s d e f i n i t i v e l y 
d i a g n o s e d t h e c h i l d w i t h t h o s e c o n d i t i o n s . The r e c o r d s a l s o 
i n d i c a t e t h a t t h e c h i l d may a l s o have a t t e n t i o n d e f i c i t a n d 
h y p e r a c t i v i t y d i s o r d e r , s c h i z o p h r e n i a , b i p o l a r d i s o r d e r , 
o b s e s s i v e c o m p u l s i v e d i s o r d e r , and p o s t - t r a u m a t i c s t r e s s 
d i s o r d e r . 
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v i c t i m o f s e x u a l abuse d u r i n g h e r h o s p i t a l i z a t i o n a n d t h a t she 

b e l i e v e d t h a t t h e c h i l d was r e p e a t i n g p h r a s e s a n d b e h a v i o r 

l e a r n e d f r o m t h a t v i c t i m . When t h e c h i l d r e p e a t e d l y 

i m p l i c a t e d "Daddy" as a s e x u a l a b u s e r d u r i n g a l a t e r 

p s y c h i a t r i c h o s p i t a l i z a t i o n a t a n o t h e r f a c i l i t y i n May 2006, 

a r e p r e s e n t a t i v e o f t h a t f a c i l i t y o r i g i n a l l y r e p o r t e d t h e 

r e m a r k s t o DHR as i m p l i c a t i n g t h e f a t h e r i n s e x u a l a b u s e , b u t 

t h e r e p r e s e n t a t i v e l a t e r r e p o r t e d t h a t t h e c h i l d was r e f e r r i n g 

t o s t a f f members o f t h e f a c i l i t y , n o t t h e f a t h e r , as "Daddy," 

b e h a v i o r t h e c h i l d may have l e a r n e d f r o m h e r p r i o r 

h o s p i t a l i z a t i o n . The p a r e n t s a l s o t e s t i f i e d t h a t t h e c h i l d 

r e f e r r e d t o o t h e r men as "Daddy." Dr. E d g a r F i n n , a c h i l d a nd 

a d o l e s c e n t p s y c h i a t r i s t who t r e a t e d t h e c h i l d f r o m O c t o b e r 

2004 t o J u l y 2007, a d v i s e d t h e p a r e n t s t o r e d i r e c t t h e c h i l d 

when she a c t e d o u t s e x u a l l y . 

Due t o t h e c h i l d ' s u n u s u a l s e x u a l b e h a v i o r a n d h e r 

c o n t i n u e d r e f e r e n c e t o "Daddy" as a s e x u a l a b u s e r , DHR 

c o n d u c t e d s e v e r a l i n v e s t i g a t i o n s t o d e t e r m i n e i f t h e f a t h e r 

was s e x u a l l y a b u s i n g t h e c h i l d ; a l l t h e i n v e s t i g a t i o n s e n d e d 
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i n a f i n d i n g o f " n o t i n d i c a t e d . " 4 On J u l y 23, 2007, t h e 

p a r e n t s p l a c e d t h e c h i l d i n a g r o u p home f o r p e r s o n s w i t h 

s p e c i a l needs o p e r a t e d by A b i l i t y P l u s . The p a r e n t s i n f o r m e d 

t h e s u p e r v i s o r s o f t h e g r o u p home a b o u t t h e c h i l d ' s s e x u a l 

b e h a v i o r , a n d t h e y a d v i s e d t h e s t a f f t o f o l l o w Dr. F i n n ' s 

a d v i c e t o r e d i r e c t t h e c h i l d when she e x h i b i t e d s e x u a l l y 

i n a p p r o p r i a t e b e h a v i o r . Over t h e n e x t f i v e months, w h i l e 

r e s i d i n g a t t h e g r o u p home a n d g o i n g t o s c h o o l a t J o h n s o n 

E l e m e n t a r y , t h e c h i l d c o n t i n u e d t o engage i n b i z a r r e s e x u a l 

a c t i n g o u t as w i t n e s s e d a n d do c u m e n t e d b y Rhonda W i l l i a m s o n , 

Amanda Bowden, Donna Duncan, and M e l i s s a N i x , e m p l o y e e s o f t h e 

s c h o o l . 

On December 23, 2007, t h e c h i l d b e g a n h e r C h r i s t m a s 

v i s i t a t i o n w i t h h e r p a r e n t s a t t h e i r B i r m i n g h a m home. D u r i n g 

h e r s t a y , t h e f a m i l y m a i n l y s t a y e d a t home t o g e t h e r o r 

sh o p p e d . The p a r e n t s b o t h t e s t i f i e d t h a t t h e c h i l d was n e v e r 

a l o n e w i t h t h e f a t h e r d u r i n g t h a t t i m e . The c h i l d ' s v i s i t 

e n d e d on December 28, 2007, a t w h i c h t i m e t h e f a t h e r r e t u r n e d 

4A " n o t i n d i c a t e d " f i n d i n g o c c u r s " [ w ] h e n c r e d i b l e 
e v i d e n c e a n d p r o f e s s i o n a l j u dgment does n o t s u b s t a n t i a t e t h a t 
an a l l e g e d p e r p e t r a t o r i s r e s p o n s i b l e f o r c h i l d a buse o r 
n e g l e c t . " A l a . Code 1975, § 2 6 - 1 4 - 8 ( a ) ( 2 ) . 
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t h e c h i l d t o t h e g r o u p home a r o u n d 10:00 i n t h e m o r n i n g . 

T h i r t y m i n u t e s l a t e r , A b i l i t y P l u s s t a f f p e r f o r m e d a " r o u t i n e 

body c h e c k " on t h e c h i l d d u r i n g w h i c h t h e y o b s e r v e d t h a t t h e 

c h i l d ' s g e n i t a l a r e a " a p p e a r e d i r r i t a t e d . " A c c o r d i n g t o a 

s t a f f s u p e r v i s o r , t h e c h i l d i n d i c a t e d t h a t "Daddy" p u t h i s 

"peepee" i n h e r mouth, as w e l l as s t a t i n g s o m e t h i n g a b o u t a 

d u s t b u s t e r a n d "Mama g e t t i n g up b l o o d . " They i m m e d i a t e l y 

t o o k t h e c h i l d t o A t h e n s - L i m e s t o n e H o s p i t a l f o r f u r t h e r 

e x a m i n a t i o n . R e c o r d s f r o m t h e h o s p i t a l v i s i t i n d i c a t e t h a t 

t h e c h i l d s a i d t h a t she h a d b e e n g i v e n an enema, w h i c h was a 

c o u r s e o f t r e a t m e n t u s e d t o t r e a t c o n s t i p a t i o n t h e c h i l d 

s u f f e r e d as a s i d e e f f e c t o f h e r m e d i c a t i o n s . A n u r s e 

e x a m i n e d t h e c h i l d a n d f o u n d r e d n e s s i n t h e v a g i n a l a r e a a n d 

s l i g h t r e d n e s s i n t h e a n a l a r e a , b u t she f o u n d no t e a r s o r 

s w e l l i n g . DHR d i d n o t c a l l any m e d i c a l p r a c t i t i o n e r t o 

t e s t i f y a t t r i a l , n o r d i d i t p r e s e n t any d e p o s i t i o n t e s t i m o n y 

f r o m a m e d i c a l p r a c t i t i o n e r t o i n t e r p r e t t h e r e s u l t s o f t h e 

e x a m i n a t i o n . L a t a s h a H a r d y , t h e DHR c a s e w o r k e r a s s i g n e d t o 

t h e c a s e , t e s t i f i e d t h a t t h e h o s p i t a l r e c o r d s d i d n o t s u p p o r t 

t h e a l l e g a t i o n s t h a t DHR h a d s t a t e d i n i t s d e p e n d e n c y p e t i t i o n 

r e g a r d i n g t h e p h y s i c a l f i n d i n g s o f s e x u a l a b u s e . 
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DHR p i c k e d up M.H. on December 31, 2007, and t o o k h e r t o 

C h i l d r e n ' s H o s p i t a l f o r a p o s s i b l e s e x u a l - a b u s e e x a m i n a t i o n . 

However, as t h e a t t e n d i n g p h y s i c i a n d i c t a t e d , 

" b e c a u s e t h e r e was no c r e d i b l e i n d i c a t o r s o f an 
a c u t e s e x u a l a s s a u l t (no d i s c l o s u r e , no b e h a v i o r 
c h ange, no p h y s i c a l symptoms) and t h e r e were no 
i n d i c a t o r s o f an e m e r g e n c y m e d i c a l c o n d i t i o n ( n o 
p h y s i c a l c o m p l a i n t s o r symptoms), an emergent 
g e n i t a l e x a m i n a t i o n was n o t i n d i c a t e d . " 

The h o s p i t a l a d v i s e d DHR t o c o n d u c t a f o r e n s i c i n t e r v i e w t o 

v e r i f y i t s s u s p i c i o n s . DHR t h e r e a f t e r r e f e r r e d M.H. t o 

f o r e n s i c e x a m i n e r s a t t h e P r e s c o t t House; i n h e r i n t e r v i e w , 

M.H. d i d n o t d i s c l o s e any s e x u a l a b u s e . A t t r i a l , t h e f a t h e r 

d e n i e d t h a t any s e x u a l abuse h a d o c c u r r e d . The m o t h e r 

t e s t i f i e d t h a t she h a d " w a t c h e d [ t h e f a t h e r ] l i k e a hawk" 

f o l l o w i n g t h e o r i g i n a l s e x u a l - a b u s e a l l e g a t i o n s b u t t h a t she 

h a d become c o n v i n c e d t h a t t h e f a t h e r h a d n o t done a n y t h i n g 

w rong. 

DHR a l s o r e t a i n e d R e b e c c a D o s s e t t , Ph.D., t o i n t e r v i e w 

t h e c h i l d . Dr. D o s s e t t s t a t e d i n h e r J a n u a r y 10, 2008, r e p o r t 

as f o l l o w s : 

" T h i s e x a m i n e r c a n n o t c o n c l u d e i f [ t h e c h i l d ] 
was o r was n o t s e x u a l l y m o l e s t e d by h e r f a t h e r . 
T h e r e a r e many r e a s o n s t o c a l l t h e a c c u s a t i o n i n t o 
q u e s t i o n . F i r s t , [ t h e c h i l d ] has a h i s t o r y o f 
e x t e n s i v e m a s t u r b a t i o n , w h i c h c o u l d a c c o u n t f o r t h e 
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i n j u r y t o h e r v a g i n a l a r e a . From t h e comments a b o u t 
t h i n g s t h a t she h a d p u t i n t o h e r 'peepee,' i t i s 
v e r y l i k e l y t h a t she m a s t u r b a t e s u s i n g o b j e c t s . 
S e c o n d , due t o h e r A u t i s t i c D i s o r d e r , she i s v e r y 
e c h o l a l i c . She v e r y e a s i l y c o u l d have h e a r d someone 
s p e a k i n g a b o u t 'peepee i n mouth' and e c h o e d t h a t 
p h r a s e . T h i r d , t h e f a c t t h a t [ t h e c h i l d ] h a d t o be 
v e r b a l l y p r o m p t e d t o b r i n g up t h e t o p i c a t a l l 
c r e a t e s a q u e s t i o n . F o u r t h , [ t h e c h i l d ] r e s i s t s 
c l o s e p h y s i c a l i n t e r a c t i o n , and i t i s l i k e l y t h a t 
she w o u l d have p h y s i c a l l y r e s i s t e d any a t t e m p t a t 
c l o s e , t i g h t p h y s i c a l c o n t a c t . I n t h a t c a s e , she 
w o u l d p r o b a b l y have h a d b r u i s e s o r marks on o t h e r 
p a r t s o f h e r body, where t h e a c c u s e d w o u l d have h a d 
t o h o l d h e r down. F i f t h , t h e u s e o f l a n g u a g e i s one 
o f t h e c o r e d e f i c i t s i n p e o p l e w i t h a d i a g n o s i s o f 
a u t i s t i c d i s o r d e r . [The c h i l d ] does n o t u s e l a n g u a g e 
i n a t y p i c a l way. T h e r e f o r e , i t i s i m p o s s i b l e t o 
d e t e r m i n e what she means when she u s e s l a n g u a g e . I t 
c a n n o t be assumed t h a t t h e m e a n i n g o f words i s t h e 
same t o h e r as t h e y a r e t o n o n - a u t i s t i c p e o p l e . 

" I n summary, t h e e v i d e n c e t h a t has b e e n 
p r e s e n t e d as e v i d e n c e o f s e x u a l abuse t o [ t h e c h i l d ] 
c a n a l l be c a l l e d i n t o q u e s t i o n , s e c o n d a r y t o h e r 
h a v i n g a u t i s t i c d i s o r d e r . Thus e x a m i n e r c a n n o t r u l e 
i t o u t , b u t d e f i n i t e l y c a n n o t c o n f i r m t h e a l l e g a t i o n 
b a s e d on e v i d e n c e p r e s e n t e d . " 

However, on M a r c h 12, 2008, a f t e r m e e t i n g w i t h t h e c h i l d ' s 

e l e m e n t a r y - s c h o o l p r i n c i p a l and N i x , t h e s c h o o l ' s n u r s e , 

D o s s e t t c h a n g e d h e r o p i n i o n t o i n d i c a t e t h a t , due t o t h e 

d e t a i l e d a n d s p e c i f i c c o n t e n t o f t h e s t a t e m e n t s t h e c h i l d h a d 

made t o s c h o o l e m p l o y e e s , an d t h e i r f i r m b e l i e f t h a t t h e c h i l d 

was r e p o r t i n g a c t u a l e v e n t s , D o s s e t t now b e l i e v e d t h a t t h e 

c h i l d was r e p o r t i n g a c t u a l s e x u a l a b u s e . A l t h o u g h DHR r e l i e d 
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p r i m a r i l y on D o s s e t t ' s M a r c h 12, 2008, r e p o r t i n i s s u i n g an 

" i n d i c a t e d " f i n d i n g , DHR d i d n o t c a l l D o s s e t t as a w i t n e s s a t 

t h e t r i a l t o f u r t h e r e x p l a i n h e r change i n p o s i t i o n . A l s o , 

DHR d i d n o t c a l l any o t h e r e x p e r t w i t n e s s t o b o l s t e r i t s c a s e 

o f s e x u a l a b u s e . 

Dr. F i n n d i d a p p e a r a t t r i a l as an e x p e r t w i t n e s s f o r t h e 

p a r e n t s . Dr. F i n n t e s t i f i e d t h a t , due t o h e r v a r i o u s 

c o n d i t i o n s , t h e c h i l d d i d n o t u n d e r s t a n d t h e i m p o r t o f h e r 

comments b u t w o u l d p e r c e i v e t h e a t t e n t i o n she w o u l d g e t f r o m 

m a k i n g t h o s e comments. A c c o r d i n g t o Dr. F i n n , as p a r t o f h e r 

d i s r u p t i v e b e h a v i o r d i s o r d e r , t h e c h i l d "was h i g h l y m o t i v a t e d 

b y a t t e n t i o n . " Dr. F i n n m a i n t a i n e d t h a t t h e c h i l d ' s s e x u a l 

r e m a r k s were "a m a n i f e s t a t i o n o f h e r i m p u l s i v i t y a n d a t t e n t i o n 

s e e k i n g b e h a v i o r s a n d t h i n g s l i k e t h a t . " He s t a t e d t h a t t h e 

c h i l d ' s a c c o u n t s o f s e x u a l a c t s c o u l d be " f a n t a s y , " o r 

r e p e t i t i o n o f s o m e t h i n g a n o t h e r c h i l d had s a i d , o r s o m e t h i n g 

t h e c h i l d had v i e w e d o r d r e a m e d . Dr. F i n n a l s o c o n s i d e r e d t h e 

c h i l d d e l u s i o n a l as an a s p e c t o f h e r a u t i s m . 

The f o r e g o i n g e v i d e n c e i n d i c a t e s t h a t t h e c h i l d s u f f e r s 

f r o m a u t i s m a n d o t h e r m e n t a l d i s o r d e r s t h a t have m a n i f e s t e d 

t h e m s e l v e s by, among o t h e r t h i n g s , a g g r e s s i v e s e x u a l " a c t i n g 
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o u t " a n d t h a t , a c c o r d i n g t o Dr. F i n n and, a t l e a s t a t one 

p o i n t , Dr. D o s s e t t , r e n d e r e d s t a t e m e n t s o f t h e c h i l d r e g a r d i n g 

t h e a l l e g e d s e x u a l m i s c o n d u c t o f t h e f a t h e r u n r e l i a b l e , 

a p p a r e n t l y a c o n c l u s i o n DHR s h a r e d b e f o r e December 28, 2007. 

As n o t e d a b o v e , M.H., who o b v i o u s l y was c o n s i d e r e d a r e l i a b l e 

r e p o r t e r , h a d d e n i e d any s e x u a l m i s c o n d u c t by t h e f a t h e r . The 

r e c o r d c o n t a i n s no d e f i n i t i v e p h y s i c a l e v i d e n c e i n d i c a t i n g 

t h a t t h e f a t h e r h a d s e x u a l l y a b u s e d t h e c h i l d . L a s t l y , t h e 

j u v e n i l e c o u r t h a d an o p p o r t u n i t y t o a s s e s s t h e demeanor o f 

t h e f a t h e r a n d t h e m o t h e r a t t r i a l ; d u r i n g t h e i r t e s t i m o n y , 

t h e p a r e n t s t o t a l l y d e n i e d t h a t any s e x u a l abuse h a d e v e r 

o c c u r r e d . F o r a l l t h e f o r e g o i n g r e a s o n s , t h e j u v e n i l e c o u r t 

h a d b e f o r e i t s u f f i c i e n t e v i d e n c e t o s u s t a i n a f i n d i n g t h a t 

t h e f a t h e r d i d n o t commit s e x u a l a b u s e o f t h e c h i l d a n d t h a t 

M.H. was n o t a t r i s k o f s e x u a l abuse by r e m a i n i n g i n t h e 

c u s t o d y o f t h e p a r e n t s . 

I V . The E f f e c t o f t h e S e x u a l - A b u s e F i n d i n g s 

The p a r e n t s a r g u e t h a t , b e c a u s e A l a . Code 1975, f o r m e r § 

1 2 - 1 5 - 5 2 ( c ) ( 1 ) , r e q u i r e d a p e t i t i o n e r t o s e t f o r t h w i t h 

s p e c i f i c i t y " t h e f a c t s c o n s t i t u t i n g t h e d e p e n d e n c y " an d A l a . 

Code 1975, f o r m e r § 1 2 - 1 5 - 6 5 ( f ) , r e q u i r e d p r o o f o f t h o s e 
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a l l e g a t i o n s b y c l e a r a n d c o n v i n c i n g e v i d e n c e , when DHR does 

n o t p r o v i d e c l e a r a n d c o n v i n c i n g e v i d e n c e o f t h e a l l e g a t i o n s 

a s s e r t e d i n a d e p e n d e n c y p e t i t i o n , a j u v e n i l e c o u r t must 

d i s m i s s t h e d e p e n d e n c y p e t i t i o n . See A l a . Code 1975, f o r m e r 

§ 12-15-65. 

A l t h o u g h t h e l a n g u a g e o f t h e o p e r a t i v e s t a t u t e s a p p e a r s 

t o s u p p o r t t h e i r a r g u m e n t , t h e p a r e n t s o v e r l o o k e s t a b l i s h e d 

c a s e l a w t h a t a j u v e n i l e c o u r t may f i n d d e p e n d e n c y b a s e d on any 

g r o u n d p r o v e n a t t r i a l , e v e n a g r o u n d n o t c o n t a i n e d i n any 

d e p e n d e n c y p e t i t i o n . See M.M.S. v. D.W., 735 So. 2d 1230, 

1232 ( A l a . C i v . App. 1999) ("However, c o n t r a r y t o t h e m o t h e r ' s 

a r g u m e n t , t h e j u v e n i l e c o u r t c a n f i n d a c h i l d d e p e n d e n t b a s e d 

upon g r o u n d s n o t a s s e r t e d i n t h e d e p e n d e n c y p e t i t i o n . M a r t i n  

v. S t a t e Dep't o f Human R e s o u r c e s , 502 So. 2d 769, 770 ( A l a . 

C i v . App. 1987) ( s t a t i n g t h a t t h i s c o u r t d i d n o t n e e d t o ' f i n d 

t h a t t h e D e p a r t m e n t [ o f Human R e s o u r c e s ] p r o v e d t h e s p e c i f i c 

g r o u n d s a l l e g e d i n t h e p e t i t i o n s b e c a u s e we [ f o u n d ] t h a t t h e 

j u v e n i l e c o u r t h a d o t h e r s u f f i c i e n t g r o u n d s f o r d e t e r m i n i n g 

t h a t t h e c h i l d r e n a r e d e p e n d e n t . ' ) . " ) . We a l s o n o t e t h a t , 

u n d e r R u l e 17, A l a . R. J u v . P., a j u v e n i l e c o u r t may a l l o w an 

amendment o f an o r i g i n a l d e p e n d e n c y p e t i t i o n " a t any t i m e , " 
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w h i c h p r e s u m a b l y w o u l d i n c l u d e a f t e r t h e e n t r y o f t h e 

j u d g m e n t , so as t o c o n f o r m t h e j u d g m e n t t o t h e e v i d e n c e , as 

a u t h o r i z e d b y R u l e 1 5 ( b ) , A l a . R. C i v . P. Thus, a j u v e n i l e 

c o u r t ' s j u dgment f i n d i n g d e p e n d e n c y may be a f f i r m e d i f t h e 

e v i d e n c e a t t r i a l s u p p o r t s any g r o u n d f o r d e p e n d e n c y , e v e n one 

n o t s p e c i f i c a l l y a l l e g e d i n t h e d e p e n d e n c y p e t i t i o n . 

A c c o r d i n g l y , we r e j e c t t h e p a r e n t s ' argument t h a t a f a i l u r e b y 

DHR t o p r o v e t h a t t h e f a t h e r c o m m i t t e d s e x u a l abuse s h o u l d 

a u t o m a t i c a l l y r e s u l t i n a r e v e r s a l o f t h e j u d g m e n t f i n d i n g t h e 

c h i l d d e p e n d e n t . R a t h e r , we c o n c l u d e t h a t a f i n d i n g t h a t t h e 

c h i l d i s d e p e n d e n t c o u l d v a l i d l y r e s t on any o t h e r g r o u n d f o r 

d e p e n d e n c y p r o v e n a t t r i a l . 

V. O t h e r Grounds f o r Dependency 

A g a i n , t h e j u v e n i l e c o u r t d i d n o t s e t f o r t h i n i t s 

j u d g m e n t any s p e c i f i c f i n d i n g s o f f a c t o r c o n c l u s i o n s o f l a w 

e x p l a i n i n g t h e b a s i s f o r i t s d e p e n d e n c y d e t e r m i n a t i o n . I n 

s u c h c a s e s , t h i s c o u r t may a f f i r m t h e judgment i f t h e e v i d e n c e 

s u p p o r t s any g r o u n d f o r d e p e n d e n c y . See g e n e r a l l y M.B. v.  

R.P., 3 So. 3d 237 ( A l a . C i v . App. 2 0 0 8 ) . The g r o u n d s f o r 

d e p e n d e n c y t h a t c o u l d a p p l y i n t h i s c a s e were c o n t a i n e d i n 
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A l a . Code 1975, f o r m e r § 1 2 - 1 5 - 1 ( 1 0 ) , w h i c h d e f i n e d a 

" d e p e n d e n t c h i l d " as a c h i l d : 

" a . Who, f o r any r e a s o n i s d e s t i t u t e , h o m e l e s s , 
o r d e p e n d e n t on t h e p u b l i c f o r s u p p o r t ; o r 

"b. Who i s w i t h o u t a p a r e n t o r g u a r d i a n a b l e t o 
p r o v i d e f o r t h e c h i l d ' s s u p p o r t , t r a i n i n g , o r 
e d u c a t i o n ; o r 

" c . Whose c u s t o d y i s t h e s u b j e c t o f c o n t r o v e r s y ; 
o r 

"d. Whose home, b y r e a s o n o f n e g l e c t , c r u e l t y , 
o r d e p r a v i t y on t h e p a r t o f t h e p a r e n t , p a r e n t s , 
g u a r d i a n , o r o t h e r p e r s o n i n whose c a r e t h e c h i l d 
may be, i s an u n f i t a n d i m p r o p e r p l a c e f o r t h e 
c h i l d ; o r 

"e. Whose p a r e n t , p a r e n t s , g u a r d i a n , o r o t h e r 
c u s t o d i a n n e g l e c t s o r r e f u s e s , when a b l e t o do so o r 
when s u c h s e r v i c e i s o f f e r e d w i t h o u t c h a r g e , t o 
p r o v i d e o r a l l o w m e d i c a l , s u r g i c a l , o r o t h e r c a r e 
n e c e s s a r y f o r t h e c h i l d ' s h e a l t h o r w e l l - b e i n g ; o r 

" f . Who i s i n a c o n d i t i o n o r s u r r o u n d i n g s o r i s 
u n d e r i m p r o p e r o r i n s u f f i c i e n t g u a r d i a n s h i p o r 
c o n t r o l as t o e n d a n g e r t h e m o r a l s , h e a l t h , o r 
g e n e r a l w e l f a r e o f t h e c h i l d ; o r 

"g. Who has no p r o p e r p a r e n t a l c a r e o r 
g u a r d i a n s h i p ; o r 

"h. Whose p a r e n t , p a r e n t s , g u a r d i a n , o r 
c u s t o d i a n f a i l s , r e f u s e s , o r n e g l e c t s t o s e n d t h e 
c h i l d t o s c h o o l i n a c c o r d a n c e w i t h t h e t e r m s o f t h e 
c o m p u l s o r y s c h o o l a t t e n d a n c e l a w s o f t h i s s t a t e ; o r 

" i . Who has bee n a b a n d o n e d by t h e c h i l d ' s 
p a r e n t s , g u a r d i a n , o r o t h e r c u s t o d i a n ; o r 
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" j . Who i s p h y s i c a l l y , m e n t a l l y , o r e m o t i o n a l l y 
a b u s e d by t h e c h i l d ' s p a r e n t s , g u a r d i a n , o r o t h e r 
c u s t o d i a n o r who i s w i t h o u t p r o p e r p a r e n t a l c a r e and 
c o n t r o l n e c e s s a r y f o r t h e c h i l d ' s w e l l - b e i n g b e c a u s e 
o f t h e f a u l t s o r h a b i t s o f t h e c h i l d ' s p a r e n t s , 
g u a r d i a n , o r o t h e r c u s t o d i a n o r t h e i r n e g l e c t o r 
r e f u s a l , when a b l e t o do s o , t o p r o v i d e them; o r 

"k. Whose p a r e n t s , g u a r d i a n , o r o t h e r c u s t o d i a n 
a r e u n a b l e t o d i s c h a r g e t h e i r r e s p o n s i b i l i t i e s t o 
and f o r t h e c h i l d ; o r 

" l . Who has been p l a c e d f o r c a r e o r a d o p t i o n i n 
v i o l a t i o n o f t h e l a w ; o r 

"m. Who f o r any o t h e r c a u s e i s i n n e e d o f t h e 
c a r e a n d p r o t e c t i o n o f t h e s t a t e ; a n d 

"n. I n any o f t h e f o r e g o i n g , i s i n n e e d o f c a r e 
o r s u p e r v i s i o n . " 

However, a f i n d i n g o f d e p e n d e n c y must be b a s e d on c l e a r 

and c o n v i n c i n g e v i d e n c e . A l a . Code 1975, f o r m e r § 12-15-

6 5 ( f ) . C l e a r a n d c o n v i n c i n g e v i d e n c e i s 

" [ e ] v i d e n c e t h a t , when w e i g h e d a g a i n s t e v i d e n c e i n 
o p p o s i t i o n , w i l l p r o d u c e i n t h e m i n d o f t h e t r i e r o f 
f a c t a f i r m c o n v i c t i o n as t o e a c h e s s e n t i a l e l e m e n t 
o f t h e c l a i m a n d a h i g h p r o b a b i l i t y as t o t h e 
c o r r e c t n e s s o f t h e c o n c l u s i o n . P r o o f by c l e a r a n d 
c o n v i n c i n g e v i d e n c e r e q u i r e s a l e v e l o f p r o o f 
g r e a t e r t h a n a p r e p o n d e r a n c e o f t h e e v i d e n c e o r t h e 
s u b s t a n t i a l w e i g h t o f t h e e v i d e n c e , b u t l e s s t h a n 
b e y o n d a r e a s o n a b l e d o u b t . " 

A l a . Code 1975, § 6 - 1 1 - 2 0 ( b ) ( 4 ) . I n d e p e n d e n c y c a s e s , i n 

w h i c h t h e b u r d e n o f p r o o f r e q u i r e s c l e a r a n d c o n v i n c i n g 

e v i d e n c e , i t i s n o t enough t h a t t h e e v i d e n c e " r a i s e [ s ] a 
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q u e s t i o n " as t o t h e d e p e n d e n c y o f t h e c h i l d , as t h e d i s s e n t 

m a i n t a i n s . So. 3d a t (Thomas, J . , d i s s e n t i n g ) . 

" [ T ] h e e v i d e n c e i s n o t s u f f i c i e n t t o a l l o w a p p e l l a t e 
a f f i r m a n c e o f a j u d g m e n t b a s e d on [a] f i n d i n g [ t h a t 
i s r e q u i r e d t o be e s t a b l i s h e d by ' c l e a r a n d 
c o n v i n c i n g ' e v i d e n c e , s u c h as a f i n d i n g o f 
d e p e n d e n c y , ] u n l e s s t h e r e c o r d c o n t a i n s e v i d e n c e 
f r o m w h i c h t h e f a c t - f i n d e r r e a s o n a b l y c o u l d have 
d e t e r m i n e d t h a t t h e f a c t was p r o v e n by c l e a r a n d 
c o n v i n c i n g e v i d e n c e . ' " 

Ex p a r t e M c l n i s h , [Ms. 1060600, S e p t . 5, 2008] So. 3d , 

( A l a . 2008) ( q u o t i n g w i t h a p p r o v a l KGS S t e e l , I n c . v. 

M c l n i s h , [Ms. 2040526, June 30, 2006] So. 3d , 

( A l a . C i v . App. 2006) (Murdock, J . , c o n c u r r i n g i n t h e 

r e s u l t ) ) . Thus, when t h i s c o u r t f a c e s t h e q u e s t i o n w h e t h e r 

s u f f i c i e n t e v i d e n c e s u s t a i n s a d e p e n d e n c y d e t e r m i n a t i o n , t h i s 

c o u r t 

"must a l s o l o o k t h r o u g h a p r i s m t o d e t e r m i n e w h e t h e r 
t h e r e was s u b s t a n t i a l e v i d e n c e b e f o r e t h e [ j u v e n i l e ] 
c o u r t t o s u p p o r t a f a c t u a l f i n d i n g , b a s e d upon t h e 
[ j u v e n i l e ] c o u r t ' s w e i g h i n g o f t h e e v i d e n c e , t h a t 
w o u l d ' p r o d u c e i n t h e m i n d [ o f t h e [ j u v e n i l e ] c o u r t ] 
a f i r m c o n v i c t i o n as t o e a c h e l e m e n t o f t h e c l a i m 
a n d a h i g h p r o b a b i l i t y as t o t h e c o r r e c t n e s s o f t h e 
c o n c l u s i o n . ' " 

Ex p a r t e M c l n i s h , So. 3d a t ( q u o t i n g A l a . Code 1975, 

§ 2 5 - 5 - 8 1 ( c ) ) . W i t h t h e a p p r o p r i a t e s t a n d a r d o f r e v i e w i n 

m i n d , we c o n s i d e r t h e v a r i o u s a r g u m e n t s made by DHR, and t h e 
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v a r i o u s r e a s o n s a s s e r t e d i n t h e d i s s e n t , i n s u p p o r t o f 

a f f i r m i n g t h e j u d g m e n t . 5 

a. The A l l e g e d F a i l u r e o f t h e P a r e n t s  
t o A v a i l T h e m s e l v e s o f DHR S e r v i c e s 

I n i t s b r i e f , DHR c o n t e n d s t h a t t h e p a r e n t s " r e p e a t e d l y 

i n h i b i t e d [DHR]'s a b i l i t y t o p r o v i d e s e r v i c e s a i m e d a t 

f o s t e r i n g t h e s a f e r e u n i f i c a t i o n o f t h e f a m i l y . " Once a c h i l d 

i s removed f r o m t h e f a m i l y home, DHR g e n e r a l l y has a d u t y t o 

use r e a s o n a b l e e f f o r t s t o r e u n i t e t h e f a m i l y as q u i c k l y a n d as 

s a f e l y as p o s s i b l e . See A l a . Code 1975, f o r m e r § 12-15-

6 5 ( g ) ( 3 ) & (m); a n d J.B. v. J e f f e r s o n C o u n t y Dep't o f Human 

R e s 8 6 9 So. 2d 475, 481 ( A l a . C i v . App. 2003) ( p l u r a l i t y 

o p i n i o n ) . T h a t d u t y o f t e n r e q u i r e s DHR t o p r o v i d e s e r v i c e s 

f o s t e r i n g t h e s a f e r e u n i f i c a t i o n o f t h e f a m i l y . See H.H. v. 

B a l d w i n C o u n t y Dep't o f Human Res . , 989 So. 2d 1094 ( A l a . C i v . 

5One r e a s o n a s s e r t e d by t h e d i s s e n t i s t h a t t h e j u v e n i l e 
c o u r t "had b e f o r e i t t h e r e c o m m e n d a t i o n o f t h e g u a r d i a n a d 
l i t e m , u r g i n g t h e j u v e n i l e c o u r t t o f i n d t h e c h i l d d e p e n d e n t . " 

So. 3d a t (Thomas, J . , d i s s e n t i n g ) . The d i s s e n t f a i l s 
t o m e n t i o n t h a t t h e g u a r d i a n a d l i t e m , a t o r a l argument b e f o r e 
t h i s c o u r t , m a i n t a i n e d t h a t t h e c h i l d was d e p e n d e n t b e c a u s e 
t h e g u a r d i a n a d l i t e m b e l i e v e d t h a t e v i d e n c e p r o v e d t h a t t h e 
f a t h e r h a d c o m m i t t e d s e x u a l abuse a g a i n s t t h e c h i l d . The 
r e c o m m e n d a t i o n o f t h e g u a r d i a n a d l i t e m , t h e r e f o r e , c a n n o t be 
c i t e d t o s u p p o r t a f i n d i n g t h a t t h e c h i l d i s d e p e n d e n t on some 
o t h e r g r o u n d . 
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App. 2007) ( p l u r a l i t y o p i n i o n ) . P r e s u m a b l y , DHR c o n t e n d s 

t h a t , when p a r e n t s i n h i b i t i t s a b i l i t y t o p r o v i d e 

r e u n i f i c a t i o n s e r v i c e s , a j u v e n i l e c o u r t may f i n d a c h i l d 

d e p e n d e n t a n d w i t h h o l d t h e c u s t o d y o f t h e c h i l d f r o m t h e 

p a r e n t s . We n e e d n o t a d d r e s s t h e m e r i t s o f t h a t c o n t e n t i o n , 

w h i c h , we n o t e , i s n o t s u p p o r t e d b y c i t a t i o n t o any s t a t u t e o r 

c a s e l a w , b e c a u s e we c o n c l u d e t h a t DHR d i d n o t p r e s e n t 

s u f f i c i e n t e v i d e n c e t o s u p p o r t i t s t h e o r y . 

DHR commonly u s e s i n d i v i d u a l i z e d - s e r v i c e - p l a n (ISP) 

m e e t i n g s t o d e t e r m i n e t h e s e r v i c e s n e e d e d t o r e h a b i l i t a t e t h e 

p a r e n t s a n d t o r e u n i t e t h e f a m i l y . A t t h o s e m e e t i n g s , t h e DHR 

c a s e w o r k e r a s s i g n e d t o t h e c a s e , a l o n g w i t h t h e p a r e n t s , t h e 

p a r e n t s ' a t t o r n e y s , t h e g u a r d i a n a d l i t e m , t h e s e r v i c e 

p r o v i d e r s , a n d o t h e r i n t e r e s t e d p a r t i e s i n v i t e d by DHR, 

r o u t i n e l y i d e n t i f y t h e r e a s o n DHR has become i n v o l v e d w i t h t h e 

f a m i l y , t h e g o a l s t o e n d DHR's i n v o l v e m e n t , a n d t h e means a n d 

t i m e t a b l e t o a c h i e v e t h o s e g o a l s . 

I n t h i s c a s e , DHR a s s i g n e d t h e c a s e t o I r i s J o h n s o n , a 

s o c i a l w o r k e r i n i t s c h i l d - a b u s e - a n d - n e g l e c t ("CA/N") u n i t , i n 

l a t e December 2007. J o h n s o n t e s t i f i e d t h a t , as a CA/N s o c i a l 

w o r k e r , she o r d i n a r i l y s c h e d u l e s o n l y one I S P m e e t i n g a f t e r a 
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c h i l d i s removed f r o m t h e c u s t o d y o f h i s o r h e r p a r e n t s , a n d 

t h e n o t h e r u n i t s o f DHR s c h e d u l e f o l l o w - u p I S P m e e t i n g s t o 

t a k e p l a c e e v e r y s i x months. J o h n s o n t e s t i f i e d t h a t , i n t h i s 

c a s e , a f t e r p e r f o r m i n g h e r p r e l i m i n a r y i n v e s t i g a t i o n o f t h e 

s e x u a l - a b u s e a l l e g a t i o n s , she a t t e m p t e d t o s c h e d u l e an I S P 

m e e t i n g . J o h n s o n o r i g i n a l l y s c h e d u l e d t h e I S P m e e t i n g f o r 

J a n u a r y 11, 2008, b u t , b e c a u s e t h e f a t h e r ' s a t t o r n e y c o u l d n o t 

a t t e n d , t h a t m e e t i n g was c a n c e l e d . On J a n u a r y 22, 2008, 

J o h n s o n r e s c h e d u l e d t h e I S P m e e t i n g f o r t h e n e x t day, b u t t h e 

p a r e n t s i n f o r m e d h e r , p u r s u a n t t o t h e a d v i c e o f t h e i r 

a t t o r n e y s , t h a t t h e y n e e d e d s e v e n d a y s ' n o t i c e f o r an ISP 

m e e t i n g , 6 and J o h n s o n t h e r e f o r e r e s c h e d u l e d t h e I S P m e e t i n g t o 

J a n u a r y 30, 2008. On J a n u a r y 28, t h e m o t h e r t e l e p h o n e d 

J o h n s o n t o c o n f i r m t h e I S P m e e t i n g , b u t , t h e n e x t day, t h e 

f a t h e r t e l e p h o n e d a n d t o l d J o h n s o n t h e m o t h e r h a d t h e f l u a n d 

t h a t t h e y w o u l d n o t be a b l e t o a t t e n d t h e s c h e d u l e d I S P 

m e e t i n g . J o h n s o n n e v e r t h e l e s s h e l d an I S P m e e t i n g w i t h o u t t h e 

6 A l a b a m a Admin. Code, R u l e 6 6 0 -5-47-.04(7) (Alabama Dep't 
o f Human R e s . ) , r e q u i r e s " [ s ] u f f i c i e n t a d v a n c e n o t i c e " o f any 
I S P m e e t i n g . 
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p a r e n t s on J a n u a r y 30, w h i c h J o h n s o n r e f e r r e d t o as a " s p l i t " 

m e e t i n g . 7 

The r e p o r t f r o m t h e J a n u a r y 30, 2008, ISP m e e t i n g 

i n d i c a t e s t h a t , i n o r d e r f o r DHR t o no l o n g e r be i n v o l v e d w i t h 

t h e f a m i l y , any t h r e a t o f s e x u a l abuse n e e d e d t o be removed 

a n d t h e c h i l d r e n n e e d e d t o be p r o v i d e d a s a f e e n v i r o n m e n t 

where a r e a s o n a b l e p e r s o n w o u l d f e e l t h e c h i l d i s s a f e f r o m 

s e x u a l a b u s e an d p h y s i c a l harm. I n o r d e r t o a c h i e v e t h a t 

g o a l , t h e I S P team a g r e e d t h a t DHR w o u l d p r o v i d e f u n d s f o r t h e 

c h i l d t o v i s i t a c o u n s e l o r t o d e t e r m i n e i f "any r e a l a b u s e " 

h a d o c c u r r e d a n d t h a t t h e c h i l d w o u l d r e m a i n a t t h e A b i l i t y 

P l u s g r o u p home, where t h e p a r e n t s w o u l d be a l l o w e d s u p e r v i s e d 

v i s i t s w i t h t h e c h i l d . The I S P team d i d n o t s e t any 

r e q u i r e m e n t s f o r t h e p a r e n t s t o a c h i e v e o r i d e n t i f y any 

7The d i s s e n t m a i n t a i n s , i n p a r t , t h a t t h e c h i l d c o u l d be 
f o u n d d e p e n d e n t b e c a u s e " [ t ] h e j u v e n i l e c o u r t ... h e a r d 
e v i d e n c e t h a t t h e p a r e n t s h a d r e f u s e d t o c o o p e r a t e w i t h DHR 

So. 3d a t (Thomas, J . , d i s s e n t i n g ) . To s u p p o r t 
t h a t s t a t e m e n t , t h e d i s s e n t c i t e s t h e f o r e g o i n g e v i d e n c e 
i n d i c a t i n g t h a t DHR e x p e r i e n c e d d i f f i c u l t y i n g e t t i n g t h e 
p a r e n t s t o a t t e n d t h e f i r s t I S P m e e t i n g . L i k e DHR, t h e 
d i s s e n t c i t e s no l e g a l a u t h o r i t y t h a t t h e f a i l u r e o f a p a r e n t 
t o i m m e d i a t e l y s u b m i t t o an I S P m e e t i n g r e n d e r s a c h i l d 
d e p e n d e n t . 
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s e r v i c e s t h a t t h e p a r e n t s n e e d e d t o r e c e i v e i n o r d e r t o meet 

any g o a l s i n t h e i n i t i a l I S P r e p o r t . 

J o h n s o n t e s t i f i e d t h a t , on some o c c a s i o n a f t e r F e b r u a r y 

11, 2008, she s c h e d u l e d a m e e t i n g w i t h t h e p a r e n t s t o o b s e r v e 

M.H. J o h n s o n s t a t e d t h a t she a l s o w a n t e d t o " t r y and s i t down 

and do a l i t t l e b i t o f t h e I S P a n d have them s i g n i t . " 

A c c o r d i n g t o J o h n s o n , when she a r r i v e d , t h e m o t h e r s a i d t h a t 

J o h n s o n h a d n o t t e l e p h o n e d a n d made an a p p o i n t m e n t f o r t h a t 

m e e t i n g . A t t h a t p o i n t , t h e m o t h e r became i r a t e a n d began 

s c r e a m i n g t h a t DHR c o u l d n o t t a k e M.H., as a DHR s o c i a l 

w o r k e r , a c c o m p a n i e d by two u n i f o r m e d p o l i c e o f f i c e r s , h a d done 

e a r l i e r on t h e n i g h t o f December 31, 2007. J o h n s o n t e s t i f i e d 

t h a t t h e f a t h e r came down t h e s t a i r s and, a f t e r t r y i n g 

u n s u c c e s s f u l l y t o c o n t a c t h i s a t t o r n e y , was a b l e t o r e a c h t h e 

a t t o r n e y f o r t h e m o t h e r , who a d v i s e d t h e p a r e n t s n o t t o l e t 

J o h n s o n q u e s t i o n M.H. J o h n s o n s t a t e d t h a t she d i d n o t 

c o m p l e t e t h e I S P r e p o r t a t t h a t t i m e b u t t h a t she d i d f i n i s h 

i t l a t e r . 

DHR d i d n o t p u t i n t o e v i d e n c e any I S P r e p o r t s i s s u e d 

b e t w e e n J a n u a r y 30, 2008, and May 5, 2009. A p p a r e n t l y , DHR 

c o n d u c t e d r e g u l a r I S P m e e t i n g s b e g i n n i n g i n A p r i l 2008 and 
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o c c u r r i n g e v e r y s i x months t h e r e a f t e r , a l l o f w h i c h one o r 

b o t h p a r e n t s a t t e n d e d . The May 5, 2009, I S P r e p o r t s t a t e s 

t h a t "DHR i s c u r r e n t l y i n v o l v e d w i t h y o u r f a m i l y due t o 

r e c e i v i n g a r e p o r t on 12-28-07 a l l e g i n g t h a t [ t h e c h i l d ] h a d 

been s e x u a l l y a b u s e d w h i l e a t home w i t h h e r p a r e n t s d u r i n g t h e 

C h r i s t m a s H o l i d a y s . " T h a t r e p o r t goes on t o s a y t h a t , i n 

o r d e r f o r DHR t o e n d i t s i n v o l v e m e n t w i t h t h e f a m i l y , " [ t h e 

p a r e n t s ] must p r o v i d e t h e i r c h i l d r e n w i t h a s a f e , s t a b l e , a n d 

n u r t u r i n g e n v i r o n m e n t t h a t i s f r e e f r o m a l l e g a t i o n s o f s e x u a l 

a buse t h a t w i l l t a k e t h e i r c h i l d r e n i n t o a d u l t h o o d . " The ISP 

r e p o r t r e q u i r e d A b i l i t y P l u s , as o f May 5, 2009, t o i n f o r m t h e 

p a r e n t s o f a l l t h e c h i l d ' s p s y c h i a t r i c a nd m e d i c a l 

a p p o i n t m e n t s and a l l i n d i v i d u a l - e d u c a t i o n a l - p l a n ("IEP") 

m e e t i n g s r e g a r d i n g t h e c h i l d i n o r d e r t o a s s u r e t h e p a r e n t s ' 

f u l l p a r t i c i p a t i o n i n t h e c h i l d ' s c a r e a n d e d u c a t i o n . 8 The 

8The d i s s e n t m a i n t a i n s t h a t " t h e p a r e n t s were e n c o u r a g e d 
t o a t t e n d t h e c h i l d ' s p s y c h i a t r i c a p p o i n t m e n t s ; h o w e v er, t h e 
p a r e n t s o n l y a t t e n d e d one a p p o i n t m e n t . " So. 3d a t 
(Thomas, J . , d i s s e n t i n g ) . The r e c o r d shows t h a t one o r b o t h 
p a r e n t s a t t e n d e d e v e r y p s y c h i a t r i c a p p o i n t m e n t f o r t h e c h i l d 
b e f o r e she was p l a c e d i n t o t h e A b i l i t y P l u s g r o u p home. 
T h e r e a f t e r , A b i l i t y P l u s a r r a n g e d f o r t h e c h i l d t o see a new 
p s y c h i a t r i s t . On May 5, 2009, DHR c o n d u c t e d an I S P m e e t i n g 
a t t e n d e d b y t h e f a t h e r . The I S P r e p o r t f r o m t h a t m e e t i n g 
i n d i c a t e s t h a t , f o r t h e f i r s t t i m e , t h e p a r e n t s w o u l d be 
n o t i f i e d a week i n a d v a n c e o f a l l t h e c h i l d ' s m e d i c a l a n d 
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IS P r e p o r t a l s o r e q u i r e d t h e p a r e n t s t o p r o v i d e an a u d i o 

r e c o r d i n g o f t h e i r v o i c e s r e a d i n g a book f o r t h e c h i l d t o 

l i s t e n t o when g o i n g t o b e d . The I S P r e p o r t f u r t h e r c l a r i f i e d 

t h e v i s i t a t i o n p l a n a n d s c h e d u l e f o r t h e p a r e n t s . However, 

t h e I S P r e p o r t d i d n o t r e q u i r e t h e p a r e n t s t o r e c e i v e any 

p a r t i c u l a r s e r v i c e i n o r d e r t o meet t h e o v e r a r c h i n g g o a l o f 

p r o v i d i n g t h e c h i l d w i t h a s a f e e n v i r o n m e n t f r e e o f t h e t h r e a t 

o f s e x u a l a b u s e . 

L a t a s h a H a r d y , t h e DHR s o c i a l w o r k e r a s s i g n e d t o t h e 

c a s e , t e s t i f i e d t h a t DHR o r d i n a r i l y r e q u i r e s a p a r e n t who has 

b een s e p a r a t e d f r o m a c h i l d f o r s a f e t y r e a s o n s t o s u b m i t t o a 

p s y c h o l o g i c a l e v a l u a t i o n as a p r e r e q u i s i t e t o d e t e r m i n i n g t h e 

s e r v i c e s n e e d e d t o r e h a b i l i t a t e t h e p a r e n t . However, DHR n e v e r 

r e q u e s t e d a p s y c h o l o g i c a l e v a l u a t i o n o f t h e p a r e n t s . As a 

r e s u l t , a c c o r d i n g t o H a r d y , DHR n e v e r a d d r e s s e d any s e r v i c e s 

f o r t h e p a r e n t s . A l t h o u g h H a r d y t e s t i f i e d g e n e r a l l y t h a t t h e 

p s y c h i a t r i c a p p o i n t m e n t s so t h a t t h e y c o u l d a t t e n d t h o s e 
a p p o i n t m e n t s u n d e r DHR s u p e r v i s i o n . The r e c o r d i n d i c a t e s t h a t 
t h e c h i l d h a d o n l y one o t h e r v i s i t w i t h h e r p s y c h i a t r i s t a f t e r 
t h a t , on A u g u s t 6, 2009, w h i c h t h e p a r e n t s a t t e n d e d t o d i s c u s s 
t h e i r c o n c e r n s t h a t t h e c h i l d was b e i n g o v e r - m e d i c a t e d . The 
r e c o r d does n o t s u p p o r t any c o n t e n t i o n t h a t t h e p a r e n t s e v e r 
m i s s e d a p s y c h i a t r i c a p p o i n t m e n t o f w h i c h t h e y h a d b e e n 
n o t i f i e d a n d i n v i t e d t o a t t e n d . 
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p a r e n t s n e v e r a v a i l e d t h e m s e l v e s o f DHR's s e r v i c e s , H a r d y 

t e s t i f i e d s p e c i f i c a l l y t h a t t h e o n l y t i m e she c o u l d r e c a l l t h e 

p a r e n t s r e f u s i n g a s e r v i c e was when t h e m o t h e r h a d s t a t e d she 

d i d n o t want t o change v i s i t a t i o n s u p e r v i s o r s . 9 

I n t h i s c a s e , any f i n d i n g t h a t t h e p a r e n t s h a d 

" r e p e a t e d l y i n h i b i t e d [DHR]'s a b i l i t y t o p r o v i d e s e r v i c e s 

a i m e d a t f o s t e r i n g t h e s a f e r e u n i f i c a t i o n o f t h e f a m i l y , " as 

DHR a r g u e s , w o u l d n o t be s u p p o r t e d b y c l e a r a n d c o n v i n c i n g 

e v i d e n c e . The r e c o r d shows i n d i s p u t a b l y t h a t DHR was c a p a b l e 

o f c o n d u c t i n g an I S P m e e t i n g w i t h o r w i t h o u t t h e p a r e n t s ; t h a t 

J o h n s o n e x p e r i e n c e d t r o u b l e s c h e d u l i n g t h e i n i t i a l I S P m e e t i n g 

w i t h t h e p a r e n t s due t o a t t o r n e y i n v o l v e m e n t a n d t h e m o t h e r ' s 

i l l n e s s , b u t she was a b l e t o c o m p l e t e h e r I S P m e e t i n g w i t h t h e 

9The d i s s e n t c o n t e n d s , i n p a r t , t h a t a d e p e n d e n c y f i n d i n g 
c a n be a f f i r m e d on t h e b a s i s o f a v i s i t a t i o n d i s p u t e b e t w e e n 
t h e m o t h e r and A b i l i t y P l u s , w h i c h e r u p t e d i n t h e m o t h e r ' s u s e 
o f h a r s h l a n g u a g e i n f r o n t o f t h e c h i l d . So. 3d a t 
(Thomas, J . , d i s s e n t i n g ) . T h a t d i s p u t e a r o s e o u t o f t h e g r o u p 
home's d e c i s i o n t o e x c l u d e r e l a t i v e s o f t h e c h i l d f r o m a 
v i s i t a t i o n t h e c h i l d h a d w i t h t h e m o t h e r i n F e b r u a r y o r M a r c h 
2009. The d i s s e n t does n o t c i t e any l e g a l a u t h o r i t y 
i n d i c a t i n g t h a t a c h i l d s h o u l d be c o n s i d e r e d d e p e n d e n t b e c a u s e 
a p a r e n t becomes f r u s t r a t e d a n d i r a t e f o l l o w i n g a p h y s i c a l 
c u s t o d i a n ' s d e n i a l o f v i s i t a t i o n . F u r t h e r m o r e , o u r supreme 
c o u r t d e c i d e d l o n g ago t h a t a c h i l d i s n o t i n i m m o r a l o r 
d a n g e r o u s s u r r o u n d i n g s w h i l e l i v i n g i n a home w i t h a p a r e n t 
who u s e s c o a r s e l a n g u a g e . See S t r i p l i n v. Ware, 36 A l a . 87 
(1860) . 
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p a r e n t s b e f o r e she r e a s s i g n e d t h e c a s e ; t h a t one o r b o t h 

p a r e n t s a t t e n d e d e v e r y I S P m e e t i n g a f t e r J o h n s o n l e f t t h e 

c a s e ; t h a t DHR n e v e r o u t l i n e d any p l a n r e q u i r i n g t h e p a r e n t s 

t o r e c e i v e any s e r v i c e s d e s i g n e d t o s a f e l y r e u n i t e t h e f a m i l y ; 

t h a t DHR d i d n o t t a k e e v e n t h e most p r e l i m i n a r y s t e p t o o f f e r 

r e h a b i l i t a t i o n o r r e u n i f i c a t i o n s e r v i c e s t o t h e p a r e n t s ; a n d 

t h a t t h e p a r e n t s d i d n o t h i n g t o i n h i b i t DHR f r o m p e r f o r m i n g 

i t s s t a t u t o r y d u t y . Hence, we c a n n o t assume t h e j u v e n i l e 

c o u r t r e s t e d i t s f i n d i n g o f d e p e n d e n c y on t h e g r o u n d t h a t t h e 

p a r e n t s h a d n o t a v a i l e d t h e m s e l v e s o f DHR's s e r v i c e s , e v e n i f 

t h a t c o u l d be c o n s i d e r e d a l e g a l g r o u n d f o r a f i n d i n g o f 

de p e n d e n c y , w h i c h we do n o t d e c i d e . 

The A l l e g e d I n a b i l i t y o f t h e P a r e n t s t o 

Meet t h e S p e c i a l Needs o f t h e C h i l d 

A t o r a l a r g u m e n t , DHR c o n t e n d e d t h a t t h e p a r e n t s h a d n o t 

d e m o n s t r a t e d an a b i l i t y t o meet t h e s p e c i a l needs o f t h e 

c h i l d . 1 0 The d i s s e n t a l s o m a i n t a i n s t h a t t h e p a r e n t s " l a c k [ ] 

1 0 A l t h o u g h DHR d i d n o t make any argument on t h e p o i n t a t 
t r i a l o r on a p p e a l , t h e d i s s e n t p o i n t s o u t t h a t t h e p a r e n t s 
d i d n o t p r o v i d e v o l u n t a r y c h i l d s u p p o r t w h i l e t h e c h i l d was i n 
DHR's c u s t o d y . So. 3d a t (Thomas, J . , d i s s e n t i n g ) . 
The r e c o r d shows t h a t t h e j u v e n i l e c o u r t r e p e a t e d l y r e s e r v e d 
t h e i s s u e o f c h i l d s u p p o r t a n d n e v e r o r d e r e d t h e p a r e n t s t o 
pa y any c h i l d s u p p o r t . The p a r e n t s n e v e r t h e l e s s p r o v i d e d t h e 
c h i l d f o o d a n d a m i n i m a l amount o f c l o t h i n g . I n a d d i t i o n , t h e 
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t h e a b i l i t y t o ... a d e q u a t e l y a d d r e s s t h e c h i l d ' s many s p e c i a l 

n e e d s . " So. 3d a t (Thomas, J . , d i s s e n t i n g ) . The 

p a r e n t s do n o t d i s p u t e t h a t t h e c h i l d has s p e c i a l needs as a 

r e s u l t o f h e r a u t i s m a n d h e r o t h e r m e n t a l an d b e h a v i o r a l 

d i s o r d e r s . A t t r i a l , H a r d y t e s t i f i e d t h a t t h e m o t h e r has a 

v e r y " h a n d s - o n " r e l a t i o n s h i p w i t h t h e c h i l d a n d i s " v e r y 

a f f e c t i o n a t e w i t h h e r , v e r y a t t e n t i v e t o h e r n e e d s . She's a 

m o t h e r . She's v e r y l o v i n g w i t h [ t h e c h i l d ] . " J o h n s o n 

t e s t i f i e d t h a t t h e p a r e n t s a r e " w e l l aware o f t h e i r c h i l d ' s 

a u t i s m . " B o t h J o h n s o n and H a r d y a d m i t t e d t h a t t h e p a r e n t s h a d 

b een v e r y p r o a c t i v e i n r e q u e s t i n g a p p r o p r i a t e s e r v i c e s f o r t h e 

c h i l d , w h i c h H a r d y s t a t e d was "a g o o d t h i n g . " 

The f o l l o w i n g e v i d e n c e shows t h a t , i f a n y t h i n g , H a r d y an d 

J o h n s o n u n d e r s t a t e d t h e e f f o r t s o f t h e p a r e n t s i n m e e t i n g t h e 

s p e c i a l needs o f t h e c h i l d . The e v i d e n c e r e v e a l s t h a t t h e 

p a r e n t s have e x c e e d e d any s t a n d a r d o f g o o d p a r e n t i n g i n t h e i r 

e f f o r t s t o s e c u r e t h e a p p r o p r i a t e m e d i c i n a l , t h e r a p e u t i c , and 

p a r e n t s were r e s p o n s i b l e f o r a s s u r i n g t h a t t h e c h i l d r e c e i v e d 
h e r f e d e r a l s u p p l e m e n t a l s e c u r i t y income payments and f o r 
o b t a i n i n g t h e M e d i c a i d w a i v e r t h a t f u n d e d t h e c h i l d ' s s t a y a t 
A b i l i t y P l u s . The d i s s e n t c i t e s no l e g a l a u t h o r i t y f o r t h e 
p r o p o s i t i o n t h a t t h e nonpayment o f a d d i t i o n a l , " v o l u n t a r y " 
c h i l d s u p p o r t u n d e r t h e s e c i r c u m s t a n c e s r e n d e r s a c h i l d 
d e p e n d e n t . So. 3d a t (Thomas, J . , d i s s e n t i n g ) . 
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e d u c a t i o n a l means t o combat t h e c h a l l e n g i n g d i s e a s e s 

a f f l i c t i n g t h e c h i l d . 

The r e c o r d shows t h a t t h e p a r e n t s f i r s t i d e n t i f i e d t h e 

c h i l d ' s p e r v a s i v e d e v e l o p m e n t a l d e l a y s a t a b o u t a y e a r t o two 

y e a r s o f age. A t t h a t p o i n t , t h e c h i l d w o u l d n o t e a t s o l i d 

f o o d s o r wear s h o e s , c o u l d n o t communicate e x c e p t t h r o u g h 

g r u n t i n g a n d g e s t u r i n g , and, when f r u s t r a t e d , w o u l d b a n g h e r 

h e a d a g a i n s t h e r c r i b . The p a r e n t s t o o k t h e c h i l d t o Dr. 

H o l l y M u s s e l l , who d i a g n o s e d t h e c h i l d w i t h s e n s o r y 

i n t e g r a t i o n d e f i c i t . To a d d r e s s t h a t d i a g n o s i s , a n d t h e 

v a r i o u s a s s o c i a t e d p r o b l e m s e x h i b i t e d b y t h e c h i l d , t h e 

p a r e n t s a r r a n g e d f o r t h e c h i l d t o r e c e i v e , on a r e g u l a r b a s i s , 

s p e e c h , o c c u p a t i o n a l , a n d p h y s i c a l t h e r a p y , as w e l l as 

o c c a s i o n a l r e c r e a t i o n a l t h e r a p y . 

D e s p i t e t h e t h e r a p e u t i c i n t e r v e n t i o n , t h e c h i l d c o n t i n u e d 

t o e x p e r i e n c e d e v e l o p m e n t a l d e l a y s . On May 1, 2002, t h e 

p a r e n t s t o o k t h e c h i l d t o t h e D e p a r t m e n t o f P e d i a t r i c s a t t h e 

U n i v e r s i t y o f A l a b a m a - B i r m i n g h a m S c h o o l o f M e d i c i n e f o r 

e v a l u a t i o n b y Dr. S. Lane R u t l e d g e . A t t h a t p o i n t , t h e 

p a r e n t s i n f o r m e d Dr. R u t l e d g e t h a t , i n a d d i t i o n t o h e r o t h e r 

p r o b l e m s , t h e c h i l d w o u l d have " m e l t d o w n s " d u r i n g w h i c h t h e 
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c h i l d w o u l d become v e r y u p s e t an d v e r y a g g r e s s i v e , w o u l d t e a r 

up t h i n g s , a n d w o u l d h u r t o t h e r s a n d h e r s e l f . Dr. R u t l e d g e 

f e l t t h e c h i l d h a d "many a u t i s t i c f e a t u r e s " t h a t r e q u i r e d 

e v a l u a t i o n by " t h e A u t i s m C l i n i c " a n d n o t e d t h a t " [ t ] h e f a m i l y 

has done an i n c r e d i b l e j o b w i t h t h i s young l a d y . " 

On May 7, 2002, t h e m o t h e r t e l e p h o n e d Dr. R u t l e d g e ' s 

o f f i c e t o r e c e i v e a r e c o m m e n d a t i o n as t o t h e a p p r o p r i a t e 

s p e c i a l i s t t o e v a l u a t e t h e c h i l d f o r a u t i s m . A p p a r e n t l y b a s e d 

on t h a t t e l e p h o n e c o n v e r s a t i o n , Dr. R u t l e d g e a r r a n g e d f o r t h e 

c h i l d t o be e v a l u a t e d a t t h e S p a r k s A u t i s m C l i n i c , a p a r t o f 

t h e U n i v e r s i t y o f A l a b a m a - B i r m i n g h a m C i v i t a n I n t e r n a t i o n a l 

R e s e a r c h C e n t e r , on S eptember 18 and O c t o b e r 9, 2002. The 

e v a l u a t i o n on b o t h d a t e s was v e r y d i f f i c u l t b e c a u s e o f t h e 

c h i l d ' s h i g h l e v e l o f d i s t r e s s , b u t t h e e x a m i n e r s c o n c l u d e d 

t h a t t h e c h i l d d i d meet t h e c r i t e r i a f o r a u t i s t i c d i s o r d e r as 

w e l l as f o r s e n s o r y i n t e g r a t i o n d i s o r d e r a n d d e v e l o p m e n t a l 

d e l a y s . The team recommended t h a t t h e p a r e n t s c o n t i n u e w i t h 

t h e t h e r a p i e s a n d s p e c i a l - e d u c a t i o n s e r v i c e s t h e c h i l d was 

a l r e a d y r e c e i v i n g a n d t h a t t h e y e m p l o y management t e c h n i q u e s 

an d m e d i c a t i o n p r e s c r i b e d b y a p s y c h i a t r i s t t o a d d r e s s t h e 
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c h i l d ' s t e mper t a n t r u m s , i m p u l s e c o n t r o l , a n d o t h e r b e h a v i o r a l 

p r o b l e m s . 

I n June 2003, t h e p a r e n t s t o o k t h e c h i l d t o Over t h e 

M o u n t a i n P e d i a t r i c s f o r e v a l u a t i o n by a p e d i a t r i c i a n , Dr. 

J u l i e D e n n i s . Dr. D e n n i s r e f e r r e d t h e p a r e n t s t o C h i l d r e n ' s 

H o s p i t a l t o a d d r e s s t h e c h i l d ' s a u t i s m a n d s p e c i a l n e e d s . The 

o c c u p a t i o n a l t h e r a p i s t who e v a l u a t e d t h e c h i l d n o t e d t h a t t h e 

c h i l d e n j o y e d a " [ s ] u p p o r t i v e , c o m m i t t e d f a m i l y . " B a s e d on 

t h e e v a l u a t i o n c o n d u c t e d a t C h i l d r e n ' s H o s p i t a l i n J u l y 2003, 

t h e c h i l d b egan r e c e i v i n g o c c u p a t i o n a l t h e r a p y t h r o u g h 

C h i l d r e n ' s H o s p i t a l t o a d d r e s s s e v e r a l i d e n t i f i e d p r o b l e m s : 

d e l a y e d c o g n i t i o n a n d a b i l i t y t o a t t e n d t o t a s k , d e l a y e d s e l f -

c a r e s k i l l s , d e l a y e d f e e d i n g s k i l l s a n d d e c r e a s e d t o l e r a t i o n 

f o r f o o d t e x t u r e s , a n d d e l a y e d s e n s o r y p r o c e s s i n g . The c h i l d 

a l s o b egan r e c e i v i n g s p e e c h t h e r a p y t h r o u g h B i r m i n g h a m S p e e c h 

and H e a r i n g . I n a p a t i e n t - i n t a k e f o r m , t h e m o t h e r 

c h a r a c t e r i z e d t h e r e l a t i o n s h i p b e t w e e n t h e f a m i l y and t h e 

c h i l d as one o f i n t e n s e l o v e , b u t a l s o one i n w h i c h 

f r u s t r a t i o n , r e s e n t m e n t , and e x h a u s t i o n s o m e t i m e s i n t e r f e r e d . 

F o r t h o s e p r o b l e m s , t h e f a m i l y , s t a r t i n g i n O c t o b e r 2003, 
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began s e e i n g Dr. J o d i B r o o k s , a p s y c h o l o g i s t , a n d C a r o l i n a 

E n d e r t , a s o c i a l w o r k e r , f o r c o u n s e l i n g and s u p p o r t . 

The c h i l d e n t e r e d G r a n t s w o o d E l e m e n t a r y , a p u b l i c s c h o o l 

w i t h i n t h e J e f f e r s o n C o u n t y d i s t r i c t , a t t h e s t a r t o f t h e 

s c h o o l y e a r i n 2003. The c h i l d was p l a c e d i n a s p e c i a l -

e d u c a t i o n s e t t i n g w i t h a one-on-one a i d e a n d seemed t o p e r f o r m 

w e l l d u r i n g t h e 2003-2004 s c h o o l y e a r . I n t h e r a p y s e s s i o n s , 

t h e m o t h e r r e l a t e d t h a t t h e s c h o o l h a d r e p o r t e d t h a t t h e c h i l d 

was d i s r u p t i v e and d e f i a n t ; however, t h e s c h o o l g e n e r a l l y was 

r e s p o n s i v e t o t h e c h i l d ' s needs a n d t h e m o t h e r ' s e x p e c t a t i o n s , 

w h i c h t h e m o t h e r c o n v e y e d i n a m e e t i n g w i t h s c h o o l 

r e p r e s e n t a t i v e s . To s u p p l e m e n t h e r s p e c i a l e d u c a t i o n , t h e 

c h i l d h a d c o n t i n u e d r e c e i v i n g s p e e c h and o c c u p a t i o n a l t h e r a p y , 

u n t i l h e r g o a l s were met. I n l a t e M a r c h 2004, t h e m o t h e r 

o b t a i n e d a d d i t i o n a l in-home s e r v i c e s t h r o u g h t h e F a m i l y and 

Community S e r v i c e s p r o g r a m a t Glenwood, I n c . , a B i r m i n g h a m 

m e n t a l - h e a l t h t r e a t m e n t c e n t e r , t o h e l p t h e f a m i l y i m p l e m e n t 

s t r u c t u r e f o r , a n d p r o v i d e r e s p i t e c a r e t o , t h e c h i l d . E n d e r t 

a l s o a d v i s e d t h e m o t h e r on p a r e n t i n g a n d d i s c i p l i n a r y 

t e c h n i q u e s f o r t h e b e n e f i t o f t h e c h i l d . I n a d d i t i o n , t h e 

p a r e n t s a d d r e s s e d t h e c h i l d ' s h e a l t h i s s u e s , c o n s i s t i n g m a i n l y 
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o f r e s p i r a t o r y i l l n e s s e s , e a r a c h e s , a n d c o n s t i p a t i o n , t h r o u g h 

Dr. D e n n i s . 

On A p r i l 16, 2004, t h e c h i l d v i s i t e d Dr. Moran, an 

a d o l e s c e n t a n d c h i l d p s y c h i a t r i s t . Dr. Moran recommended t h a t 

t h e c h i l d c o n t i n u e t a k i n g t h e m e d i c a t i o n m e l a t o n i n t o a s s i s t 

h e r s l e e p a n d t r y t a k i n g t h e m e d i c a t i o n M e t a d a t e CD t o i m p r o v e 

h e r f o c u s , a n d Dr. Moran d i s c u s s e d t h e r i s k s a n d b e n e f i t s o f 

t h e m e d i c a t i o n s P r o z a c a n d R i s p e r d a l t o a d d r e s s t h e c h i l d ' s 

o t h e r p r o b l e m s o f c o m p u l s i v e n e s s a n d p e r s e v e r a t i o n . A l t h o u g h 

t h e f a t h e r f e l t t h e c h i l d h a d i n h e r i t e d h i s s e n s i t i v i t y t o 

m e d i c a t i o n s , t h e p a r e n t s i m p l e m e n t e d t h e m e d i c a t i o n r e g i m e n 

s u g g e s t e d b y Dr. Moran. The m o t h e r r e l a t e d on May 7, 2004, 

t h a t t h e s c h o o l h a d r e p o r t e d t h a t t h e c h i l d seemed t o be d o i n g 

b e t t e r s i n c e she h a d begun t a k i n g P r o z a c . 

The c h i l d u n d e r w e n t a d e n o i d a n d t u b e p l a c e m e n t s u r g e r y on 

May 20, 2004. B e f o r e t h e s u r g e r y , t h e m o t h e r t o o k t h e c h i l d 

t o Dr. D e n n i s t o a s s u r e t h a t t h e c h i l d ' s l u n g s were c l e a r 

enough t o w i t h s t a n d t h e p r o c e d u r e . 

I n June 2004, t h e p a r e n t s s t a r t e d a t t e n d i n g a 

s u p p o r t / e d u c a t i o n g r o u p t o g e t h e r , as w e l l as a t t e n d i n g 

i n d i v i d u a l s e s s i o n s , a t t h e m e n t a l - h e a l t h t r e a t m e n t c e n t e r 
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o p e r a t e d b y Glenwood, f o c u s i n g on u s i n g c o n s i s t e n c y when 

d i s c i p l i n i n g t h e c h i l d a nd h a v i n g a p p r o p r i a t e e x p e c t a t i o n s o f 

t h e c h i l d . A f t e r a b e a c h v a c a t i o n , t h e f a m i l y r e t u r n e d t o 

B i r m i n g h a m a n d t h e c h i l d u n d e r w e n t d e n t a l - r e h a b i l i t a t i o n 

s u r g e r y . The c h i l d a p p e a r e d t o be d o i n g w e l l a n d t o be 

b o n d i n g w i t h M.H. d u r i n g t h i s p e r i o d . 

As t h e new s c h o o l y e a r a p p r o a c h e d , t h e m o t h e r a r r a n g e d 

f o r G l e n w o o d t o s e n d a r e p r e s e n t a t i v e t o G r a n t s w o o d E l e m e n t a r y 

t o make r e c o m m e n d a t i o n s f o r t h e c h i l d . The m o t h e r t e s t i f i e d 

t h a t she l e a r n e d a t some p o i n t t h a t G r a n t s w o o d E l e m e n t a r y h a d 

l o s t f u n d i n g o v e r t h e summer f o r a one-on-one a i d e t o a t t e n d 

t o t h e c h i l d d u r i n g t h e s c h o o l day. The m o t h e r i n f o r m e d 

E n d e r t t h a t she was d i s c u s s i n g w i t h h e r c h u r c h t h e p o s s i b i l i t y 

o f s t a r t i n g a f a i t h - b a s e d s c h o o l f o r h i g h e r f u n c t i o n i n g 

a u t i s t i c c h i l d r e n a n d t h e i r s i b l i n g s . 

I n A u g u s t o r September 2004, w h i l e u n d e r t h e s u p e r v i s i o n 

o f G r a n t s w o o d E l e m e n t a r y e m p l o y e e s , t h e c h i l d r a n away f r o m 

t h e s c h o o l p l a y g r o u n d , w h i c h was n o t f e n c e d . The s c h o o l 

e m p l o y e e s e v e n t u a l l y f o u n d t h e c h i l d some 30 o r 40 m i n u t e s 

l a t e r , c r y i n g a n d s c r e a m i n g i n a b r i a r p a t c h i n n e a r b y woods. 

The m o t h e r t e s t i f i e d t h a t , f o l l o w i n g t h a t i n c i d e n t , t h e c h i l d 
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d e v e l o p e d p o s t - t r a u m a t i c s t r e s s d i s o r d e r , w h i c h c a u s e d h e r 

" m e l t d o w n s " t o e s c a l a t e t o t h e p o i n t t h e c h i l d was o u t o f 

c o n t r o l i f she was n o t r e s t r a i n e d . E n d e r t ' s n o t e s i n d i c a t e 

t h a t , a f t e r t h a t i n c i d e n t , t h e c h i l d d i s p l a y e d i n c r e a s i n g l y 

a g g r e s s i v e b e h a v i o r , b e g a n e a t i n g l i k e an a n i m a l , began 

s c r a t c h i n g a t M.H., and g e n e r a l l y r e g r e s s e d i n h e r b e h a v i o r . 

The m o t h e r t e s t i f i e d t h a t t h e c h i l d h a d a m e l t d o w n i n w h i c h , 

among o t h e r t h i n g s , she p l a c e d h e r h e a d t h r o u g h a bedroom 

window, t h e f i r s t t i m e t h e c h i l d h a d done a n y t h i n g t h a t 

s e v e r e . The m o t h e r t e s t i f i e d t h a t a t t h a t p o i n t she became 

c o n c e r n e d f o r t h e s a f e t y o f t h e c h i l d a n d M.H. On September 

20, 2004, t h e p a r e n t s a d m i t t e d t h e c h i l d t o C h i l d r e n ' s 

H o s p i t a l f o r a c u t e p s y c h i a t r i c c a r e , a t w h i c h p o i n t Dr. F i n n 

f i r s t became i n v o l v e d w i t h t h e c h i l d . The m o t h e r a l s o 

a r r a n g e d f o r a G l e n w o o d r e p r e s e n t a t i v e t o v i s i t t h e s c h o o l t o 

i d e n t i f y t h e s o u r c e o f t h e c h i l d ' s a g i t a t i o n . The p a r e n t s 

f u r t h e r p l a c e d a p e g b o a r d o v e r t h e c h i l d ' s bedroom window f o r 

p r o t e c t i v e p u r p o s e s . 

The c h i l d r e m a i n e d i n C h i l d r e n ' s H o s p i t a l u n t i l S e ptember 

29, 2004. D u r i n g h e r s t a y , t h e c h i l d was p l a c e d on an 

i n d i v i d u a l i z e d b e h a v i o r - m o d i f i c a t i o n p r o g r a m , and t h e p a r e n t s 
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p a r t i c i p a t e d i n f a m i l y t h e r a p y f o c u s e d on m e d i c a t i o n 

management, m o n i t o r i n g m e d i c a t i o n s i d e e f f e c t s , g a r n e r i n g 

r e s o u r c e s , p a r e n t i n g s t r a t e g i e s , a n d m o d i f y i n g t h e s c h o o l 

e n v i r o n m e n t t o i n c o r p o r a t e t h e s k i l l s t h e y l e a r n e d . 

I n i t i a l l y , t h e c h i l d was n o t r e c e p t i v e t o t h e t r e a t m e n t ; 

h o w e v e r, a f t e r a change i n h e r d i e t a n d t h e p l a c e m e n t o f i t e m s 

f r o m h e r home t o m i m i c h e r r o u t i n e , t h e c h i l d b egan t o 

i n t e r a c t more a p p r o p r i a t e l y . A f t e r d i s c u s s i n g t h e m a t t e r w i t h 

t h e p a r e n t s , t h e p s y c h i a t r i s t s a t C h i l d r e n ' s H o s p i t a l 

p r e s c r i b e d t h e c h i l d R i s p e r d a l and B e n a d r y l , and t h e y d i d n o t 

o b s e r v e any s i d e e f f e c t s f r o m t h e m e d i c a t i o n . Upon c o n c l u d i n g 

t h a t t h e c h i l d showed a b r i g h t e r mood a n d a c a l m e r e f f e c t , and 

upon r e c e i v i n g r e p o r t s t h a t t h e c h i l d seemed l e s s i m p u l s i v e 

a n d more c o m p l i a n t once she h a d a c c e s s t o h e r f a v o r i t e t o y s 

a n d r o u t i n e , t h e m e n t a l - h e a l t h p r o f e s s i o n a l s a t t h e h o s p i t a l 

h e l d a d i s c h a r g e c o n f e r e n c e w i t h t h e p a r e n t s . D u r i n g t h a t 

c o n f e r e n c e , t h e p a r e n t s d i s c u s s e d a l l t h e f i n d i n g s , 

r e c o m m e n d a t i o n s , an d s a f e t y p l a n s r e g a r d i n g t h e c h i l d , t o 

w h i c h t h e y v e r b a l i z e d u n d e r s t a n d i n g and c o n c u r r e n c e . The 

d o c t o r s d i a g n o s e d t h e c h i l d w i t h a u t i s t i c d i s o r d e r a n d 

recommended t h a t t h e c h i l d c o n t i n u e t o s e e a p s y c h i a t r i s t f o r 
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m e d i c a t i o n management, t h a t t h e f a m i l y c o n t i n u e t o p a r t i c i p a t e 

w i t h in-home t h e r a p y s t a f f , t h a t t h e f a m i l y t h e r a p y f o c u s on 

b e h a v i o r management, t h a t t h e c h i l d r e s t a r t o c c u p a t i o n a l 

t h e r a p y , t h a t t h e s c h o o l p r o v i d e a one-on-one b e h a v i o r a l a i d e 

on a d a i l y b a s i s , a n d t h a t t h e p l a y a r e a a t t h e s c h o o l be 

f e n c e d . 

A f t e r t h e d i s c h a r g e o f t h e c h i l d , t h e p a r e n t s became v e r y 

p r o a c t i v e i n a s s u r i n g t h a t G r a n t s w o o d E l e m e n t a r y c o u l d meet 

t h e c h i l d ' s e d u c a t i o n a l a n d o t h e r needs as s e t o u t i n t h e 

d i s c h a r g e p l a n . The m o t h e r c o m p l a i n e d t o Dr. B r o o k s t h a t t h e 

s c h o o l d i d n o t seem t o be e d u c a t i n g t h e c h i l d as much as 

b a b y s i t t i n g h e r a n d t h a t t h e c h i l d was n o t r e c e i v i n g enough 

one-on-one a t t e n t i o n . On O c t o b e r 1, 2004, E n d e r t recommended 

t h a t t h e m o t h e r i n v o l v e a s p e c i a l - e d u c a t i o n s e r v i c e i n t h e 

n e x t IEP m e e t i n g . The m o t h e r i n d i c a t e d t h a t t h e p a r e n t s were 

m e e t i n g w i t h a d v o c a c y g r o u p s , a p p a r e n t l y t h e A l a b a m a 

D i s a b i l i t i e s A d v o c a c y P r o g r a m an d t h e S p e c i a l E d u c a t i o n A c t i o n 

C o m m i t t e e , t o a s s i s t w i t h t h e p r o b l e m s t h e y were e n c o u n t e r i n g 

w i t h t h e s c h o o l . The f a t h e r a l s o met w i t h an o c c u p a t i o n a l 

t h e r a p i s t t o f o r m u l a t e a p l a n t o i m p l e m e n t t h e t h e r a p i s t ' s 

r e c o m m e n d a t i o n s a t t h e s c h o o l , and he r e c e i v e d i n f o r m a t i o n 
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f r o m r e l a t i v e s w h i l e he was i n C a l i f o r n i a r e g a r d i n g how t h a t 

s t a t e h a n d l e d c h i l d r e n w i t h s p e c i a l e d u c a t i o n a l n e e d s . E n d e r t 

i n d i c a t e d t h a t t h e p a r e n t s were a m a s s i n g an " i m p r e s s i v e " 

amount o f i n f o r m a t i o n r e g a r d i n g t h e e d u c a t i o n a l r i g h t s o f t h e 

c h i l d . The m o t h e r i n d i c a t e d t h a t t h e p a r e n t s met w i t h s c h o o l 

o f f i c i a l s t o d i s c u s s t h e p r o b l e m s , b u t a J e f f e r s o n C o u n t y 

B o a r d o f E d u c a t i o n o f f i c i a l s t a t e d t h a t t h e c h i l d d i d n o t n e e d 

a one-on-one a i d e a n d t h a t no f e n c e w o u l d be e r e c t e d . The 

s c h o o l s y s t e m a l s o i n d i c a t e d t h a t i t w a n t e d t o d e l a y r e e n t r y 

o f t h e c h i l d i n t o s c h o o l . I n r e s p o n s e , t h e f a t h e r p r e p a r e d a 

r e p o r t s h o w i n g t h a t , b a s e d on t h e o p i n i o n s o f h e r m e n t a l -

h e a l t h p r o f e s s i o n a l s , t h e c h i l d n e e d e d t h e one-on-one 

b e h a v i o r a l a i d e . A f t e r r e c e i v i n g no p o s i t i v e r e s p o n s e , t h e 

p a r e n t s f i l e d a g r i e v a n c e w i t h t h e s c h o o l s y s t e m . The f a t h e r 

t h e n c o n t a c t e d m e d i c a l p r o f e s s i o n a l s i n t h e U n i t e d Kingdom and 

c o n t a c t e d t h e S p a r k s C l i n i c f o r f u r t h e r t e s t i n g i n an e f f o r t 

t o h e l p t h e c h i l d . 

The p a r e n t s d i d n o t r e s o l v e t h e i r g r i e v a n c e d u r i n g t h e 

2004- 2005 s c h o o l y e a r . The c h i l d went t o summer s c h o o l a n d 

s t a r t e d b a c k a t G r a n t s w o o d E l e m e n t a r y a t t h e b e g i n n i n g o f t h e 

2005- 2006 s c h o o l y e a r . W h i l e a t t e n d i n g s c h o o l i n l a t e A u g u s t 
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2005, t h e c h i l d g a i n e d a c c e s s t o a p a i r o f s c i s s o r s . When a 

t e a c h e r a t t e m p t e d t o q u i c k l y r e c o v e r t h e s c i s s o r s , t h e t e a c h e r 

a c c i d e n t a l l y c u t h e r s e l f b a d l y . A l t h o u g h t h e p r i n c i p a l o f t h e 

s c h o o l d i d n o t blame t h e c h i l d f o r t h e i n c i d e n t , t h e c h i l d 

b l a m e d h e r s e l f , and, as a r e s u l t , she a g a i n r e g r e s s e d i n h e r 

b e h a v i o r as she h a d f o l l o w i n g t h e b r i a r - p a t c h i n c i d e n t . 

F o l l o w i n g t h e s c i s s o r i n c i d e n t , t h e c h i l d was a g a i n e v a l u a t e d 

b y t h e S p a r k s C l i n i c a n d was f o u n d t o have a u t i s t i c d i s o r d e r 

a n d m i x e d d e v e l o p m e n t a l d e l a y s ; she was a l s o f o u n d t o be a t 

r i s k f o r a d i a g n o s i s o f m e n t a l r e t a r d a t i o n due, i n p a r t , t o 

c o g n i t i v e d e f i c i t s i n d i c a t i n g t h a t t h e c h i l d b e h a v e d a t an age 

e q u i v a l e n t o f 3 y e a r s , 5 months. The c l i n i c p r o f e s s i o n a l s 

b e l i e v e d t h e c h i l d h a d a number o f s t r e n g t h s , i n c l u d i n g "a 

l o v i n g and c a r i n g f a m i l y , " t h a t w o u l d h e l p i n m o d i f y i n g h e r 

b e h a v i o r . The c l i n i c s e t o u t a l i t a n y o f e d u c a t i o n a l 

r e c o m m e n d a t i o n s f o r t h e c h i l d a n d i n d i c a t e d t h a t t h o s e 

r e c o m m e n d a t i o n s , among w h i c h was t h e use o f a one-on-one 

b e h a v i o r a l a i d e , s h o u l d be i n c l u d e d i n t h e c h i l d ' s n e x t I E P 

and i m p l e m e n t e d by t h e c h i l d ' s s c h o o l . 

I n O c t o b e r 2005, r e p r e s e n t a t i v e s o f G r a n t s w o o d E l e m e n t a r y 

r e p o r t e d t h a t M.H. h a d i n d i c a t e d t h a t t h e f a t h e r h a d a c t e d 
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s e x u a l l y i n a p p r o p r i a t e l y w i t h h e r . DHR i n v e s t i g a t e d t h e 

i n c i d e n t a n d f o u n d no e v i d e n c e o f s e x u a l a b u s e . F o l l o w i n g 

t h a t r e p o r t , w h i c h t h e p a r e n t s p e r c e i v e d as r e t a l i a t i o n f o r 

t h e i r g r i e v a n c e , t h e p a r e n t s removed b o t h c h i l d r e n f r o m t h e 

p u b l i c - s c h o o l s y s t e m a n d t h e m o t h e r began home s c h o o l i n g t h e 

c h i l d r e n t h r o u g h a l i c e n s e d f a i t h - b a s e d p r o g r a m . 1 1 The f a t h e r 

t h e r e a f t e r a t t e n d e d a t h r e e - d a y s e m i n a r on a u t i s m t r e a t m e n t s . 

The c h i l d r e n ' s home s c h o o l i n g i n i t i a l l y went w e l l . The 

m o t h e r n o t i c e d t h a t t h e c h i l d was i n t e r a c t i n g w e l l w i t h c h u r c h 

members, a n d t h e p a r e n t s became more a c t i v e i n a d v o c a c y i s s u e s 

f o r d i s a b l e d c h i l d r e n . On November 30, 2005, a f t e r a t h i r d 

v i s i t t o t h e S p a r k s C l i n i c , t h e c h i l d was d i a g n o s e d w i t h 

p e r v a s i v e d e v e l o p m e n t a l d i s o r d e r a n d m i l d m e n t a l r e t a r d a t i o n , 

as w e l l as b e h a v i o r a l i s s u e s i n c l u d i n g a g g r e s s i o n , 

h y p e r a c t i v i t y , d e f i a n c e , a n d s i g n i f i c a n t i m p u l s i v i t y . The 

c l i n i c a g a i n p r o v i d e d t h e p a r e n t s w i t h b e h a v i o r a l - m o d i f i c a t i o n 

a n d o t h e r t e c h n i q u e s t o u s e t o h e l p t h e c h i l d , i n c l u d i n g a 

1 1 T h e r e c o r d i n d i c a t e s t h a t t h e p a r e n t s e v e n t u a l l y f i l e d 
p e t i t i o n s f o r a s s i s t a n c e w i t h t h e U n i t e d S t a t e s D e p a r t m e n t o f 
E d u c a t i o n O f f i c e o f C i v i l R i g h t s a n d t h e A m e r i c a n C i v i l 
L i b e r t i e s U n i o n r e g a r d i n g t h e m a t t e r . However, t h e r e c o r d 
does n o t i n d i c a t e t h e a c t i o n s t a k e n b y t h o s e e n t i t i e s t o 
a s s i s t t h e p a r e n t s . 
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r e c o m m e n d a t i o n t h a t i n t e r a c t i o n w i t h M.H. be e n c o u r a g e d . The 

p a r e n t s were a d v i s e d t o i m p l e m e n t t h o s e r e c o m m e n d a t i o n s i n 

a d d i t i o n t o c o n t i n u i n g t o see Dr. F i n n f o r m e d i c a t i o n 

management. B a s e d on t h e new d i a g n o s e s , t h e c h i l d q u a l i f i e d 

f o r f i n a n c i a l a s s i s t a n c e t h r o u g h t h e A l a b a m a D e p a r t m e n t o f 

M e n t a l H e a l t h , w h i c h t h e p a r e n t s a c c e s s e d . 

I n J a n u a r y 2006, t h e c h i l d b egan e x h i b i t i n g more b i z a r r e 

a n d u n p r e d i c t a b l e d a n g e r o u s b e h a v i o r w i t h o u t any o v e r t 

p r e c i p i t a t i n g e v e n t . A f t e r t h e c h i l d i n d i c a t e d t h a t she 

w a n t e d t o h u r t somebody, t h e m o t h e r a d m i t t e d t h e c h i l d b a c k 

i n t o C h i l d r e n ' s H o s p i t a l f o r o b s e r v a t i o n . The c h i l d r e m a i n e d 

i n t h e h o s p i t a l f r o m J a n u a r y 16, 2006, t o F e b r u a r y 10, 2006. 

The t r e a t i n g d o c t o r s i n i t i a l l y s t o p p e d a l l m e d i c a t i o n s and 

p l a c e d t h e c h i l d i n a t h e r a p e u t i c m i l i e u w i t h one-on-one 

s u p e r v i s i o n . They t h e n r e p l a c e d t h e c h i l d ' s m e d i c a t i o n s , a t 

t h a t t i m e R i s p e r d a l and C e l e x a , w i t h S e r o q u e l , Z o l o f t , and 

D e p a k o t e , and i n s t i t u t e d a s t r u c t u r e d b e h a v i o r a l - m o d i f i c a t i o n 

p r o g r a m . The h o s p i t a l d i s c h a r g e d t h e c h i l d , who t h e y 

i n d i c a t e d was i n a s t a b l e c o n d i t i o n , t o t h e p a r e n t s w i t h a 

p l a n t o f o l l o w up w i t h Dr. F i n n . 
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A c c o r d i n g t o t h e p a r e n t s , f o l l o w i n g h e r d i s c h a r g e , t h e 

c h i l d d i d n o t seem t o be b e n e f i t i n g f r o m h e r new m e d i c a t i o n s , 

so Dr. F i n n c h a n g e d t h e m e d i c a t i o n r e g i m e n . On F e b r u a r y 20, 

2006, t h e c h i l d u n d e r w e n t t u b e - p l a c e m e n t s u r g e r y f o r h e r e a r s . 

The n e x t day, t h e c h i l d e x p e r i e n c e d a n o t h e r "meltdown" 

r e q u i r i n g t h e m o t h e r t o r e s t r a i n h e r . B a s e d on a l l t h e above 

c o n c e r n s , t h e p a r e n t s a n d Dr. F i n n h a d t h e c h i l d a d m i t t e d t o 

H i l l c r e s t H o s p i t a l on F e b r u a r y 21, 2006. The i n t a k e r e c o r d s 

f r o m H i l l c r e s t H o s p i t a l t h a t were c o m p l e t e d by t h e m o t h e r 

i n d i c a t e t h a t t h e p a r e n t s w a n t e d t o be i n v o l v e d w i t h t h e 

c h i l d ' s t r e a t m e n t a n d t h a t , a l t h o u g h t h e c h i l d ' s c o n d i t i o n h a d 

been v e r y s t r e s s f u l on t h e f a m i l y , t h e p a r e n t s were v e r y 

l o v i n g a nd s u p p o r t i v e t o t h e c h i l d a n d h o p e d t h e c h i l d w o u l d 

be s t a b i l i z e d . The n e x t day, t h e m o t h e r i n f o r m e d E n d e r t t h a t 

t h e p a r e n t s were c o n s i d e r i n g p l a c i n g t h e c h i l d o u t s i d e t h e 

home a n d t h a t t h e m o t h e r was c o n t a c t i n g t h e Al a b a m a D e p a r t m e n t 

o f M e n t a l H e a l t h t o o b t a i n a M e d i c a i d w a i v e r f o r a s s i s t a n c e . 

The c h i l d d i d n o t do w e l l i n H i l l c r e s t H o s p i t a l . As 

s t a t e d a b ove, on F e b r u a r y 22, 2006, a s t a f f member l a i d down 

w i t h t h e c h i l d i n t h e c h i l d ' s b e d , p r o v o k i n g a v i o l e n t 

r e a c t i o n . The c h i l d c o n t i n u e d t o r e q u i r e c o n s t a n t s u p e r v i s i o n 
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due t o h y p e r a c t i v i t y , i m p u l s i v i t y , s e x u a l a c t i n g o u t , a n d 

a s s a u l t i v e b e h a v i o r . Changes t o h e r m e d i c a t i o n and 

p a r t i c i p a t i o n i n t h e r a p e u t i c e x e r c i s e s d i d n o t seem t o have 

much p o s i t i v e e f f e c t . The c h i l d a l s o h a d v e r y p o o r r e a l i t y 

t e s t i n g . The c h i l d , h owever, e v e n t u a l l y i m p r o v e d a n d was 

d i s c h a r g e d on M a r c h 21, 2006, i n t o t h e c a r e o f t h e p a r e n t s 

w i t h i n s t r u c t i o n s t h a t t h e c h i l d be k e p t on t h e m e d i c a t i o n s 

R e V i a , V i s t a r i l , a nd R i s p e r d a l as m o n i t o r e d b y Dr. F i n n . 

I n l a t e M a r c h 2006, t h e m o t h e r i n f o r m e d E n d e r t t h a t , 

a f t e r h e r d i s c h a r g e f r o m H i l l c r e s t H o s p i t a l , t h e c h i l d ' s c a r e 

a n d e d u c a t i o n a l needs e s c a l a t e d . The m o t h e r c o n t a c t e d DHR and 

a r r a n g e d t o meet w i t h i t s " M u l t i p l e Needs C o m m i t t e e " t o o b t a i n 

f i n a n c i a l a s s i s t a n c e i n o r d e r t o g e t h e l p f o r t h e c h i l d . I n 

A p r i l 2006, t h e m o t h e r a l s o i n f o r m e d DHR t h a t , b a s e d on t h e 

c h i l d ' s comments, she b e l i e v e d t h a t t h e c h i l d h a d e x p e r i e n c e d 

some s e x u a l l y i n a p p r o p r i a t e c o n d u c t w h i l e she was 

h o s p i t a l i z e d . The m o t h e r c o n s u l t e d w i t h Dr. D e n n i s , Dr. F i n n , 

a n d a c h i l d r e n ' s h e a l t h i n s u r a n c e p r o g r a m c l i n i c r e g a r d i n g h e r 

c o n c e r n s . 

On May 1, 2006, t h e m o t h e r i n f o r m e d E n d e r t t h a t she h a d 

e n r o l l e d M.H. i n a f a i t h - b a s e d s c h o o l a n d t h a t t h e c h i l d w o u l d 
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so o n be e v a l u a t e d by m e n t a l - h e a l t h s p e c i a l i s t s e m p l o y e d by 

Glenwood. Dr. F i n n a d m i t t e d t h e c h i l d t o t h e m e n t a l - h e a l t h 

t r e a t m e n t c e n t e r o p e r a t e d b y Glenwood on May 2, 2006, w i t h a 

d i a g n o s i s o f a u t i s t i c d i s o r d e r , d i s r u p t i v e b e h a v i o r d i s o r d e r , 

a n d m o d e r a t e t o s e v e r e m e n t a l r e t a r d a t i o n . The i n i t i a l 

t r e a t m e n t team's m e e t i n g n o t e s f r o m May 3, 2006, i n d i c a t e t h a t 

" [ t h e m o t h e r ] i s a s t r o n g a d v o c a t e f o r s e r v i c e s f o r [ t h e 

c h i l d ] . " S u b s e q u e n t n o t e s a l s o i n d i c a t e t h a t t h e c h i l d 

e n j o y e d " t r e m e n d o u s f a m i l y s u p p o r t . " G l e nwood d i s c h a r g e d t h e 

c h i l d f r o m t h e t r e a t m e n t c e n t e r on June 21, 2006. 

The c h i l d a p p e a r e d t o b e n e f i t f r o m Glenwood's 

i n t e r v e n t i o n , and, as a r e s u l t , t h e m o t h e r w a n t e d t o e n r o l l 

h e r i n t h e s c h o o l o p e r a t e d by Glenwood. The m o t h e r f e l t t h e 

c h i l d w o u l d b e n e f i t f r o m t h e r i g i d s t r u c t u r e a n d c o n s i s t e n c y 

t h e c h i l d h a d r e c e i v e d a t t h e t r e a t m e n t c e n t e r . However, 

b e c a u s e G l e n w o o d d i d n o t have any v a c a n c i e s a t i t s s c h o o l and 

t h e d i r e c t o r o f t h e s c h o o l d o u b t e d t h a t t h e s c h o o l w o u l d 

b e n e f i t t h e c h i l d , t h e p a r e n t s were n o t a b l e t o e n r o l l t h e 

c h i l d i n t h e e d u c a t i o n p r o g r a m a t Glenwood. A f t e r t h a t p l a n 

f a i l e d , t h e p a r e n t s a r r a n g e d f o r t h e c h i l d t o be e v a l u a t e d by 
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t h e A l a b a m a D e p a r t m e n t o f M e n t a l H e a l t h t o d e t e r m i n e h e r 

e l i g i b i l i t y f o r r e s i d e n t i a l s e r v i c e s . 

I n t h e meantime, t h e p a r e n t s e n r o l l e d t h e c h i l d i n a 

p u b l i c s u m m e r - s c h o o l p r o g r a m f o r e v a l u a t i o n . The p a r e n t s met 

w i t h p u b l i c - s c h o o l o f f i c i a l s a nd d e v e l o p e d an I E P f o r t h e 

c h i l d , w h i c h t h e m o t h e r s i g n e d . The f a t h e r , h owever, o b j e c t e d 

t o t h e I E P on t h e g r o u n d t h a t t h e c h i l d was e n t i t l e d t o f r e e , 

a p p r o p r i a t e , s a f e , i n c l u s i v e , a n d t h e l e a s t r e s t r i c t i v e 

p l a c e m e n t w i t h e d u c a t o r s a n d o t h e r p r o f e s s i o n a l s t r a i n e d t o 

t e a c h a n d p r o v i d e s p e c i a l s e r v i c e s t o a u t i s t i c c h i l d r e n . 

E n d e r t a d v i s e d t h e p a r e n t s t h a t i t a p p e a r e d t h a t t h e p u b l i c -

s c h o o l s y s t e m c o u l d n o t meet t h e c h i l d ' s s p e c i a l needs a n d 

t h a t she h o p e d t h e m o t h e r w o u l d s p o t l i g h t t h e e d u c a t i o n a l 

p l i g h t f a c i n g a u t i s t i c c h i l d r e n . As a r e s u l t , t h e p a r e n t s 

a g a i n d e c i d e d t o home s c h o o l t h e c h i l d r a t h e r t h a n p l a c e h e r 

i n t h e p u b l i c - s c h o o l s y s t e m . 

Between O c t o b e r 2006 and J a n u a r y 2007, t h e m o t h e r home 

s c h o o l e d t h e c h i l d . The c h i l d a l s o r e c e i v e d s p e e c h a n d 

o c c u p a t i o n a l t h e r a p y t h r o u g h C h i l d r e n ' s H o s p i t a l a nd 

r e c r e a t i o n a l t h e r a p y t h r o u g h M i t c h e l l P l a c e . I n November 
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2006, t h e D e p a r t m e n t o f M e n t a l H e a l t h b egan p r o v i d i n g in-home 

r e s p i t e s e r v i c e s f o r t h e c h i l d . 

I n J a n u a r y 2007, t h e m o t h e r r e p o r t e d t o Dr. F i n n t h a t t h e 

c h i l d h a d b i t h e r t u t o r a n d h a d a l s o h i t M.H. w h i l e M.H. was 

s l e e p i n g . Dr. F i n n n o t e d t h a t , a c c o r d i n g t o t h e m o t h e r , t h e 

c h i l d n e e d e d " a l m o s t h a n d - o v e r - h a n d s u p e r v i s i o n " t o l i m i t h e r 

i m p u l s e - c o n t r o l d i f f i c u l t i e s . By M a r c h 2007, t h e p a r e n t s 

a g r e e d t h a t t h e c h i l d was n o t b e n e f i t i n g f r o m t h e m o t h e r ' s 

home s c h o o l i n g . The m o t h e r f e l t t h a t t h e c h i l d w o u l d b e n e f i t 

f r o m p l a c e m e n t i n a g r o u p home; however, t h e f a t h e r b e l i e v e d 

t h a t t h e c h i l d s h o u l d n o t be p l a c e d i n a g r o u p home a t t h a t 

t i m e . The f a t h e r t e s t i f i e d t h a t t h e c h i l d r e s p o n d e d b e t t e r t o 

h i s a u t h o r i t y . Thus, a t t h a t p o i n t , t h e m o t h e r s t a r t e d 

w o r k i n g n i g h t s o u t s i d e t h e home a n d t h e f a t h e r t o o k o v e r 

p r i m a r y c a r e o f t h e c h i l d . I n May 2007, t h e f a t h e r e n r o l l e d 

t h e c h i l d i n t h e HANDS p r o g r a m , an e d u c a t i o n a l p r o g r a m 

s p e c i a l i z i n g i n a u t i s t i c c h i l d r e n o p e r a t e d b y g r a d u a t e 

s t u d e n t s . A f t e r t h e c h i l d ' s in-home r e s p i t e s e r v i c e p r o v i d e r 

r e s i g n e d , a nd t h e f a t h e r ' s w o r k i n g h o u r s e x t e n d e d , t h e m o t h e r 

was f o r c e d t o q u i t w o r k i n g o u t s i d e t h e home. 
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I n M a r c h 2007, t h e p a r e n t s , upon t h e r e c o m m e n d a t i o n o f 

t h e D e p a r t m e n t o f M e n t a l H e a l t h , met w i t h r e p r e s e n t a t i v e s o f 

A b i l i t y P l u s . The m o t h e r t e s t i f i e d t h a t t h e p a r e n t s a g r e e d t o 

t r y p l a c e m e n t o f t h e c h i l d i n t h e g r o u p home o p e r a t e d b y 

A b i l i t y P l u s f o r t h e r e h a b i l i t a t i o n , e d u c a t i o n , a n d 

d e v e l o p m e n t o f t h e c h i l d . The p a r e n t s e n v i s i o n e d t h a t t h e y 

w o u l d be a l l o w e d f r e e a c c e s s t o t h e c h i l d a nd t h a t , " i f i t 

d o e s n ' t work, w e ' l l b r i n g h e r home." The p a r e n t s met w i t h Dr. 

F i n n on J u l y 19, 2007, and s t a t e d t o h i m t h a t t h e y b e l i e v e d 

t h e c h i l d h a d a g o o d p r o g n o s i s b e c a u s e o f t h e s t r u c t u r e a nd 

c o n s i s t e n c y she w o u l d r e c e i v e a t t h e g r o u p home. The 

p l a c e m e n t w o u l d e n d Dr. F i n n ' s p s y c h i a t r i c c a r e o f t h e c h i l d , 

w h i c h w o u l d be t u r n e d o v e r t o Dr. M a n j u l a Swamy. A t t r i a l , 

Dr. F i n n s u m m a r i z e d h i s i n t e r a c t i o n w i t h t h e p a r e n t s as 

f o l l o w s : 

"You know, l i k e many p a r e n t s t h e y w a n t e d a d v i c e . I 
gave them a d v i c e . And l i k e s m a r t p a r e n t s t h e y a r e , 
t h e y d i d n ' t t a k e my a d v i c e a l l t h e t i m e . They w a n t e d 
t o make t h e i r own c h o i c e s and d e c i s i o n s and t a l k i t 
o v e r among t h e m s e l v e s . B u t , i n g e n e r a l , t h e y were 
n o t n o n - c o m p l i a n t . They g e n e r a l l y d i d what I 
recommended o r t r i e d a t l e a s t sometimes w i t h s u c c e s s 
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and sometimes n o t s o . But t h e y w o r k e d -- we had a 
good w o r k i n g a l l i a n c e , I f e l t . " 1 2 

The c h i l d s t a r t e d l i v i n g a t t h e A b i l i t y P l u s g r o u p home 

i n A t h e n s on J u l y 23, 2007. B o b b i Mason, a s u p e r v i s o r a t t h e 

g r o u p home, t e s t i f i e d t h a t , a f t e r t h e c h i l d f i r s t b e gan 

r e s i d i n g i n t h e g r o u p home, Mason and t h e m o t h e r h a d 

c o n s t a n t l y t a l k e d on t h e t e l e p h o n e a b o u t t h e needs o f t h e 

c h i l d a n d t h a t she d e v e l o p e d a " v e r y c l o s e " r e l a t i o n s h i p w i t h 

t h e m o t h e r a n d a v e r y g o o d r e l a t i o n s h i p w i t h t h e f a t h e r . The 

m o t h e r a l s o c o n s t a n t l y v i s i t e d t h e c h i l d a t t h e g r o u p home, 

w i t h t h e f a t h e r a t t e n d i n g v i s i t s m a i n l y on t h e weekends. 

Mason t e s t i f i e d t h a t t h e c h i l d l o v e d t h e v i s i t s b e c a u s e " [ t h e 

m o t h e r ] l i k e s t o n u r t u r e [ t h e c h i l d ] . " R e g a r d i n g t h e v i s i t s , 

t h e m o t h e r t e s t i f i e d as f o l l o w s : 

"Q [By C o u n s e l f o r t h e p a r e n t s ] : When you a l l were 
i n A b i l i t y P l u s v i s i t i n g w i t h [ t h e c h i l d ] , what 

1 2The d i s s e n t s u m m a r i z e s t h e f o r e g o i n g t e s t i m o n y as 
f o l l o w s : "Dr. F i n n f u r t h e r t e s t i f i e d t h a t t h e p a r e n t s w o u l d 
n o t a l w a y s t a k e h i s a d v i c e r e g a r d i n g how t o c a r e f o r t h e 
c h i l d , a l t h o u g h he s t a t e d t h a t , i n g e n e r a l , t h e p a r e n t s were 
n o t ' n o n - c o m p l i a n t . ' " So. 3d a t (Thomas, J . , 
d i s s e n t i n g ) . T h a t r e a d i n g o m i t s t h e c r u c i a l p o i n t t h a t Dr. 
F i n n f e l t t h e p a r e n t s were b e i n g " s m a r t " i n e v a l u a t i n g h i s 
a d v i c e and r e a c h i n g t h e i r own d e c i s i o n s on how b e s t t o t r e a t 
t h e c h i l d . Dr. F i n n c e r t a i n l y d i d n o t i m p l y t h a t t h e p a r e n t s 
were i g n o r i n g h i s a d v i c e a t t h e p e r i l o f t h e c h i l d as t h e 
d i s s e n t ' s summary s u g g e s t s . 
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w o u l d be g o i n g on a r o u n d you a l l w h i l e you were 
v i s i t i n g w i t h [ t h e c h i l d ] ? 

"A: W e l l , i n t h e b e g i n n i n g i t was v a r i e d . And i t was 
s u c h a l o n g d r i v e . I must s a y t h e r e were t i m e s when 
we w o u l d come and e v e r y o n e w o u l d p l a y t o g e t h e r . T h a t 
w o u l d be [M.H.] and [ t h e c h i l d ] w o u l d i n t e r a c t and 
t h e o t h e r c h i l d r e n as w e l l . 

"[M.H.] i s a v e r y c a r e t a k i n g l i t t l e m o t h e r i n g 
l i t t l e p e r s o n . And she w o u l d t a k e c h a r g e and she 
w o u l d s e t a t o n e f o r t h e c h i l d r e n and make up games 
f o r them. I t was a l o t o f i n t e r a c t i n g w i t h t h e 
c h i l d r e n . And mo t h e r w o u l d be t h e r e . T h e r e were a l s o 
o c c a s i o n s where I w o u l d j u s t f a l l a s l e e p on t h e bed 
w i t h [ t h e c h i l d ] o r I w o u l d t a k e a nap w h i l e t h e 
k i d s were p l a y i n g . They w o u l d be i n t h e r e w i t h me, 
b u t we were a l l t o g e t h e r . 

"Times where [ t h e c h i l d ] w o u l d c r a w l i n bed and 
I w o u l d t i c k l e h e r and h o l d h e r . And o f t e n -- I 
w o u l d n o t l e a v e u n t i l we had r e c o n n e c t e d on an 
e m o t i o n a l l e v e l . T h a t was my o b j e c t i v e . The k i d s 
n e eded t o p l a y , b u t we needed t o b o n d . " 1 3 

Mason t e s t i f i e d t h a t she somet i m e s f e l t t h a t t h e c u d d l i n g 

b e t w e e n t h e m o t h e r a n d t h e c h i l d was " j u s t t o o much t o u c h i n g " 

c o n s i d e r i n g t h e c h i l d ' s d i a g n o s e s a n d b e h a v i o r " b u t t h a t [ i t ] 

was a t h e r a p y t h i n g t h a t [ t h e mot h e r ] l i k e d t o do." The 

r e c o r d s show t h a t t h e mo t h e r had been e n g a g i n g i n t h a t 

1 3The d i s s e n t m i s r e a d s t h e f o r e g o i n g e x c e r p t t o i n d i c a t e 
t h a t t h e m o t h e r s o m e t i m e s n a p p e d d u r i n g v i s i t s w h i l e M.H. t o o k 
c h a r g e o f t h e c h i l d . So. 3d a t (Thomas, J . , 
d i s s e n t i n g ) . The e v i d e n c e shows w i t h o u t d i s p u t e t h a t t h e 
c h i l d was a l w a y s u n d e r t h e s u p e r v i s i o n o f an a d u l t d u r i n g h e r 
v i s i t s w i t h t h e m o t h e r a t t h e A b i l i t y P l u s g r o u p home. 
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t h e r a p e u t i c a c t i v i t y s i n c e t h e c h i l d was much y o u n g e r , and t h e 

m o t h e r t e s t i f i e d t h a t t h e c h i l d n eeded c u d d l i n g . 1 4 Mason 

a d m i t t e d t h a t , a l t h o u g h t h e c h i l d d i d n o t l i k e t o t o u c h o r hug 

o t h e r s , she d i d l i k e t o hug t h e m o t h e r . 

The s e x u a l - a b u s e a l l e g a t i o n s made by A b i l i t y P l u s s t a f f 

members i n l a t e 2 0 0 7 i n t e r r u p t e d t h e v i s i t s b e t ween t h e c h i l d 

and t h e p a r e n t s . The m o t h e r t e s t i f i e d t h a t , when she f i r s t 

saw t h e c h i l d a g a i n i n l a t e J a n u a r y 2008, she was a l a r m e d t o 

f i n d t h e c h i l d was " e m a c i a t e d s k i n a n d b o n e s , " much t h i n n e r 

t h a n she h a d been when v i s i t i n g t h e p a r e n t s a p p r o x i m a t e l y 30 

d a y s e a r l i e r . R e c o r d s show t h e c h i l d w e i g h e d 57 pounds on 

December 28, 2007, when she was r e t u r n e d b y t h e p a r e n t s t o t h e 

A b i l i t y P l u s g r o u p home, b u t t h a t h e r w e i g h t h a d d w i n d l e d t o 

52 pounds by J a n u a r y 9, 2008, when she was d i a g n o s e d w i t h 

a n o r e x i a n e r v o s a . The m o t h e r i m m e d i a t e l y began t a k i n g f o o d 

s u p p l e m e n t s and E n s u r e p r o t e i n d r i n k s t o t h e c h i l d t o h e l p t h e 

c h i l d r e s t o r e h e r w e i g h t , and, t o g e t h e r w i t h t h e e f f o r t s o f 

A b i l i t y P l u s s t a f f , t h e c h i l d e v e n t u a l l y r e g a i n e d t h e w e i g h t . 

1 4DHR o f f e r e d no e v i d e n c e t o s u p p o r t Mason's s u b j e c t i v e 
b e l i e f , w h i c h was n o t e x p e r t t e s t i m o n y , t h a t t h e c u d d l i n g 
b e t w e e n t h e m o t h e r a n d t h e c h i l d was an i n a p p r o p r i a t e t h e r a p y 
f o r t h e c h i l d . 
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As s e t o u t above, DHR c o n d u c t e d i t s f i r s t I S P m e e t i n g on 

J a n u a r y 30, 2008, i n t h e a b s e n c e o f t h e p a r e n t s . I n t h e I S P 

r e p o r t , t h e team, w h i c h c o n s i s t e d o f DHR, A b i l i t y P l u s 

r e p r e s e n t a t i v e s , a n d D e p a r t m e n t o f M e n t a l H e a l t h e m p l o y e e s , 

l i s t e d as " f a m i l y members s t r e n g t h s " t h a t t h e f a m i l y l o v e d one 

a n o t h e r a n d t h a t t h e f a m i l y w a n t s what i s b e s t f o r t h e 

c h i l d r e n . As n o t e d , t h e I S P r e p o r t d i d n o t i n d i c a t e any 

r e a s o n f o r DHR's i n v o l v e m e n t w i t h t h e f a m i l y o t h e r t h a n t h e 

a l l e g a t i o n s o f s e x u a l a b u s e . A c c o r d i n g l y , DHR d i d n o t 

i d e n t i f y any p r o b l e m w i t h t h e p a r e n t s ' s u p e r v i s o r y s k i l l s t h a t 

n e e d e d a t t e n t i o n . DHR h a d p r e v i o u s l y d e t e r m i n e d , f o l l o w i n g 

i t s p r i o r s e x u a l - a b u s e i n v e s t i g a t i o n s i n 2005 a n d 2006, t h a t 

" b o t h p a r e n t s d i s p l a y e d a p p r o p r i a t e p r o t e c t i v e c a p a c i t i e s 

s u r r o u n d i n g t h e c h i l d r e n . " 

C o n s i s t e n t w i t h t h a t g e n e r a l theme, t h e j u v e n i l e c o u r t 

r e t u r n e d M.H. t o t h e u n r e s t r i c t e d c u s t o d y o f t h e p a r e n t s on 

F e b r u a r y 11, 2008. The r e c o r d shows t h a t , a t t h e t i m e o f 

t r i a l , M.H. h a d bee n i n t h e c a r e o f t h e p a r e n t s f o r o v e r a 

y e a r a n d a h a l f a n d t h a t , e x c e p t f o r h e r f e a r t h a t DHR w o u l d 

a g a i n remove h e r f r o m t h e f a m i l y home, t h a t t h e c h i l d was 

d o i n g e x c e e d i n g l y w e l l . A p p a r e n t l y f o r t h a t r e a s o n , a t t h e 
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c l o s e o f t h e t r i a l , t h e g u a r d i a n a d l i t e m b a s i c a l l y 

recommended t h a t t h e d e p e n d e n c y p e t i t i o n as t o M.H. be 

d i s m i s s e d , w h i c h t h e j u v e n i l e c o u r t d i d . 

I n J u l y 2008, t h e m o t h e r and M.H. moved t o H u n t s v i l l e t o 

be c l o s e r t o t h e c h i l d a n d t o g e t o u t o f t h e J e f f e r s o n C o u n t y 

e n v i r o n m e n t . The f a t h e r c o n t i n u e d t o l i v e i n B i r m i n g h a m and 

he w o u l d s t a y i n H u n t s v i l l e on weekends, u n t i l he f i n a l l y 

moved t h e r e i n t h e summer o f 2009. On J u l y 9, 2008, a t a 

c o o r d i n a t e d m e e t i n g w i t h e m p l o y e e s o f DHR a n d A b i l i t y P l u s , 

t h e p a r e n t s p r e s e n t e d a l i s t o f c o n c e r n s r e g a r d i n g t h e c a r e 

a n d e d u c a t i o n t h e c h i l d was r e c e i v i n g w h i l e a t t h e A b i l i t y 

P l u s g r o u p home, f u l l y e v i d e n c i n g t h e i r commitment t o m e e t i n g 

t h e c h i l d ' s n e e d s . 1 5 

1 5 T h a t document s t a t e d , i n p a r t : 

" A f t e r e i g h t y e a r s o f w o r k i n g w i t h 
p r o f e s s i o n a l s , a n d r e s e a r c h i n g b o t h i n d e p e n d e n t l y 
a n d i n s t r u c t u r e d f o r u m s , c o u p l e d w i t h what I have 
o b s e r v e d t h i s p a s t y e a r w i t h [ t h e c h i l d ' s ] s t a y a t 
A b i l i t y P l u s , I have come t o a c o n s i d e r e d 
c o n c l u s i o n . 

"As [ t h e c h i l d ' s m o t h e r ] who has an u l t i m a t e 
k n o w l e d g e o f who [ t h e c h i l d ] i s a n d what she n e e d s , 
I am c o n v i n c e d t h a t w h i l e I n e e d t h e s e r v i c e s o f 
A b i l i t y P l u s f o r s t r u c t u r e and f o r 24/7 h e l p w i t h 
[ t h e c h i l d ] , ( a nd I t h a n k a l l o f you f o r y o u r 
d i l i g e n c e a nd s u p p o r t up f r o n t ) , [ t h e c h i l d ] needs 
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t h e a d d e d i n g r e d i e n t o f h e r M o t h e r a n d f a m i l y , who 
w i l l n u r t u r e h e r w i t h l o v e a n d warmth, a n d w i l l t a k e 
a v e r y p e r s o n a l i z e d i n t e r e s t i n h e r h e a l t h , 
d e v e l o p m e n t a n d w e l f a r e . [ H a r d y ] , I t h i n k t h e 
r e c o r d s DHR has o f my e x t e n s i v e work a n d i n v o l v e m e n t 
i n p r o c u r i n g p r o f e s s i o n a l a n d e d u c a t i o n a l 
i n t e r v e n t i o n f o r [ t h e c h i l d ] b e a r s w i t n e s s t o a t 
l e a s t some o f t h e k n o w l e d g e , s k i l l s , a n d e x p e r i e n c e 
I p o s s e s s . 

" T h a t b e i n g s a i d , i t i s my i n t e n t t o more 
p r o a c t i v e l y i n v o l v e m y s e l f i n a ' c o - o p e r a t i v e ] 
r e l a t i o n s h i p w i t h A b i l i t y P l u s a n d i n [ t h e c h i l d ' s ] 
c a r e , w h i c h w i l l i n v o l v e a t l e a s t an i n c r e a s e i n my 
v i s i t s w i t h [ t h e c h i l d ] , a n d a d i r e c t i n v o l v e m e n t 
w i t h [ t h e c h i l d ' s ] S c h o o l , l E P ' s , E d u c a t i o n a l 
P r o g r a m s , a n d i n d e v e l o p i n g a r e l a t i o n s h i p w i t h h e r 
D o c t o r s . I n l i g h t o f t h i s , what c o u r t e s i e s and 
c o n s i d e r a t i o n s w o u l d A b i l i t y P l u s r e q u e s t o f me? 

" I have r e q u e s t e d a l i s t o f [ t h e c h i l d ' s ] 
D o c t o r ' s names a n d c o n t a c t numbers. I have Dr. 
R e y n o l d s , ( o p h t h a l m o l o g i s t ) a n d Dr. Swam[y], b u t I 
w o u l d l i k e h e r P e d i a t r i c i a n ' s name a n d h e r d e n t i s t ' s 
name. I w i l l s c h e d u l e i n d e p e n d e n t v i s i t s w i t h e a c h 
t o make s u r e a l l a r e aware o f [ t h e c h i l d ' s ] c o m p l e t e 
H i s t o r y , as I d i d w i t h Dr. R e y n o l d s when I h a d t o 
e d u c a t e h i m a b o u t [ t h e c h i l d ' s ] R e t i n o p a t h y o f 
P r e m a t u r i t y a b o u t w h i c h he h a d n e v e r h e a r d . T h i s was 
v i t a l i n f o r m a t i o n t o [ t h e c h i l d ' s ] d i a g n o s i s a n d 
p r o g n o s i s . I t i s c r i t i c a l t h a t I be b r o u g h t up t o 
d a t e on [ t h e c h i l d ' s ] m e n t a l a n d p h y s i c a l s t a t u s , 
a n d m e e t i n g one on one w i t h e a c h d o c t o r s h o u l d 
a c c o m p l i s h much o f t h i s . 

" I a l s o want t o be c e r t a i n t h a t A b i l i t y P l u s has 
a l l o f [ t h e c h i l d ' s ] m e d i c a l r e c o r d s , b e c a u s e I 
s u s p e c t t h a t i f you h a d u n d e r s t o o d a n d f o l l o w e d a l l 
o f t h e r e c o r d s , t h i s most r e c e n t s i t u a t i o n i n v o l v i n g 
DHR may n e v e r have happened. I t h o u g h t we h a d 
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c o m m u n i c a t e d c l e a r l y i n t h e p r e s e n c e o f Z i v a H a t c h e r 
o f M e n t a l h e a l t h a n d Amy H u b b a r d y o u r e x - s o c i a l 
w o r k e r , a b o u t t h e o r i g i n s , e x t e n s i v e i n v e s t i g a t i o n s , 
p r o f e s s i o n a l c o n c l u s i o n s , a n d recommended management 
by two p r o m i n e n t B i r m i n g h a m P s y c h i a t r i s t s a n d A u t i s m 
s p e c i a l i s t s , o f [ t h e c h i l d ' s ] s e x u a l o b s e s s i o n s , b u t 
I was m i s t a k e n . I ' d l i k e t o keep any 
m i s u n d e r s t a n d i n g s t o a minimum t h r o u g h more 
e f f e c t i v e c o m m u n i c a t i o n a n d my own p h y s i c a l 
i n v o l v e m e n t . 

" I s p o k e w i t h Dr. D e n n i s , [ t h e c h i l d ' s ] p r e v i o u s 
P e d i a t r i c i a n and t o l d h e r t h a t [ t h e c h i l d ' s ] w e i g h t 
was a b o u t 55-60 p o u n d s , a n d t h a t she was p r o b a b l y i n 
e x c e s s o f 4 f e e t t a l l now. Dr. D e n n i s o f M o u n t a i n 
B r o o k , A l a b a m a , has been c a r i n g f o r [ t h e c h i l d ] 
s i n c e she was a l i t t l e o v e r a y e a r o l d , a n d she has 
been c o n c e r n e d a b o u t [ t h e c h i l d ' s ] h i s t o r y o f b e i n g 
s u b s t a n t i a l l y u n d e r s t a n d a r d w e i g h t s i n c e h e r 
p r e m a t u r e b i r t h . We know t h a t one good f l u 
c o u l d e m a c i a t e [ t h e c h i l d ] a n d p o t e n t i a l l y r e s u l t 
h o s p i t a l i z a t i o n . [The c h i l d ] h a d t h e RSV s h o t s e v e r y 
month f r o m A p r i l t o O c t o b e r f o r t h e f i r s t two y e a r s 
o f h e r l i f e . 

" B o b b [ i ] Mason t o l d me t h a t you have an RX f o r 
[ t h e c h i l d ' s ] f o o d s u p p l e m e n t s . The a i d s t o l d me 
t h a t t h e r e was none i n t h e home b e c a u s e [ t h e c h i l d ] 
goes t h r o u g h them f a s t e r t h a n M e d i c a i d w i l l p a y . 

" I w o u l d l i k e t o a s k t h a t [ t h e c h i l d ] be g i v e n 
one s u p p l e m e n t a l d r i n k a f t e r e a c h m e a l . T h i s 
[ e ] n s u r e s t h a t she w i l l e a t h e r m e a l s , b u t a l s o t h a t 
she w i l l g e t t h e e x t r a c a l o r i e s a n d n u t r i t i o n n e e d e d 
t o t h r i v e . 

" I w i l l augment any p r o d u c t t h a t M e d i c a i d 
r e f u s e s t o c o v e r . We have b r o u g h t what amounts t o a 
c a s e i n my c a r , a l o n g w i t h jumbo c a n s o f R a v i o l i , 
f o r s n a c k s , b e c a u s e I know t h i s can be c o s t l y , w h i c h 

v i r u s 
i n 

58 



2090264 

we'd l i k e t o d r o p o f f t h i s a f t e r n o o n when [ t h e 
c h i l d ] r e t u r n s f r o m s c h o o l . 

" I am r e q u e s t i n g t h a t I be k e p t i n f o r m e d b y DHR 
w h i l e o u r t r i a l i s p e n d i n g , a n d t h e n by A b i l i t y P l u s 
o f a n y t h i n g t h a t c o n c e r n s [ t h e c h i l d ' s ] c a r e , 
w e l f a r e , a n d t r a i n i n g . F o r a l l o f t h e y e a r s o f h a r d 
work a n d s t u d y I have i n v e s t e d i n my p r e c i o u s 
d a u g h t e r ' s l i f e , I am a b l e t o c o n t r i b u t e i n a 
p o s i t i v e way t o h e r o v e r a l l c a r e , a n d w o u l d l i k e t o 
be c o n s i d e r e d a p r i m a r y r e s o u r c e , a n d k e p t i n t h e 
l o o p . My e f f o r t s a r e p r e c i s e l y why [ t h e c h i l d ] i s i n 
y o u r f a c i l i t y now. I ' v e b e e n , f o r n i n e y e a r s , 
s e e k i n g a s s i s t a n c e w i t h , n o t e x c l u s i o n f r o m [ t h e 
c h i l d ' s ] c a r e . 

" I l e a r n e d r e c e n t l y t h a t h e r M e d i c a i d w a i v e r , 
f o r w h i c h I s p e n t y e a r s p e t i t i o n i n g , h a d s i m p l y been 
a l l o w e d t o t e r m i n a t e f o r want o f m i n o r p a p e r work 
t h a t seems t o have f a l l e n t h r o u g h some c r a c k . I h a d 
t h e p a p e r s s e n t t o my home, f i l l e d them o u t a n d 
s i g n e d them, and [ t h e c h i l d ' s ] w a i v e r has bee n 
r e i n s t a t e d as o f y e s t e r d a y 7/07/08, p e r Amanda 
R o b e r t s o f t h e F l o r e n c e C o u n t y Dept. o f M e d i c a i d . 

" I s p o k e w i t h Mr. Reed a t SSI on June 23, 2008, 
and he i n f o r m e d me t h a t [ t h e c h i l d ' s ] SSI 
[ s u p p l e m e n t a l s e c u r i t y income] payments h a d gone 
f r o m a s t a t u s o f s u s p e n d e d , t o t e r m i n a t e d f o r l a c k 
o f a t t e n t i o n . I t o l d h i m t h a t I h a d c o m m u n i c a t e d 
[ t h e c h i l d ' s ] l i v i n g s t a t u s a n d was a v a i l a b l e t o 
s i g n any documents n e c e s s a r y , b u t h a d n e v e r h a d any 
r e q u e s t . Amy H u b b a r d h a d t o l d me t h a t A b i l i t y P l u s 
A d m i n i s t r a t i o n w o u l d h a n d l e t h e p a p e r work, and I 
j u s t t r u s t e d t h i s . Mr. Reed s a i d t h a t A b i l i t y P l u s 
has a l i a i s o n i n p l a c e a n d s h o u l d be a b l e f a i r l y 
e a s i l y t o r e q u e s t a n d f i l l o u t t h e n e c e s s a r y 
a p p l i c a t i o n , b u t an a p p l i c a t i o n w o u l d h a v e t o be 
r e s u b m i t t e d s i n c e i t was a l l o w e d t o e x p i r e . 
Y e s t e r d a y , t h e M e d i c a i d S u p e r v i s o r a s k e d f o r my 
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A t t h a t p o i n t , H a r d y , t h e DHR c a s e w o r k e r , i n s t r u c t e d t h a t 

t h e p a r e n t s were t o be i n v i t e d t o a l l I E P m e e t i n g s , w h i c h 

a p p a r e n t l y h a d n o t b e e n t h e c a s e b e f o r e . As s e t o u t a b o v e , 

se e s u p r a n o t e 8, t h e p a r e n t s were e v e n t u a l l y i n v i t e d t o 

a t t e n d a l l m e d i c a l and p s y c h i a t r i c a p p o i n t m e n t s f o r t h e c h i l d 

on May 5, 2009, an d t h e r e c o r d i n d i c a t e s t h a t t h e r e a f t e r t h e y 

d i d s o . I n a d d i t i o n , t h e f a t h e r c o n t i n u e d t o c o n d u c t r e s e a r c h 

p e r m i s s i o n t o communicate w i t h M r s . A l l e n , a n d I 
e n c o u r a g e d h e r t o , so M r s . A l l e n s h o u l d have b e e n 
c o n t a c t e d a n d u p d a t e d on a l l o f t h i s . I ' d l i k e t o 
see A b i l i t y P l u s r i g h t f u l l y c o m p e n s a t e d , an d I'm a 
l i t t l e s u r p r i s e d t h a t no one has s p o k e n up, b u t 
t h e s e a r e t h e t y p e s o f c h a l l e n g e s I hope t o h e l p 
a l l e v i a t e b y b e i n g more p r e s e n t . 

" I have o b s e r v e d [ t h e c h i l d ] t r e m b l i n g , g o i n g 
r i g i d , a n d e x h i b i t i n g a g g r e s s i o n , a l l o f w h i c h 
i n d i c a t e t o me t h a t she may p o s s i b l y have t o x i c 
l e v e l s o f [ R i s p e r d a l ] i n h e r s y s t e m . We n e e d t o have 
h e r b l o o d l e v e l s c h e c k e d as s o o n as p o s s i b l e . She 
has a l s o n o d d e d o f f w h i l e s i t t i n g u p r i g h t i n c h a i r , 
i n f r o n t o f me. T h i s seems t o i n d i c a t e a p o s s i b l e 
e x c e s s o f s e d a t i v e . T h i s c o u p l e d w i t h [ t h e c h i l d ] 
g i v i n g h e r s e l f a b l a c k e y e , a n d b e i n g a s k e d t o l e a v e 
h e r swimming c l a s s a r e i n d i c a t o r s t o me t h a t she 
needs t o have a r e - e v a l u a t i o n o f h e r m e d i c a t i o n s and 
o f t h e i r t o x i c i t y l e v e l s . C o u l d we do t h i s as s o o n 
as p o s s i b l e p l e a s e ? " 
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on a l t e r n a t i v e methods f o r t r e a t i n g t h e c h i l d ' s a u t i s m up t o 

t h e d a t e o f t h e t r i a l . 

I n summary, t h e e v i d e n c e a p p e a r s u n d i s p u t e d t h a t t h e 

p a r e n t s u n d e r s t a n d t h a t t h e c h i l d s u f f e r s f r o m a v a r i e t y o f 

m e n t a l c o n d i t i o n s i m p a i r i n g h e r a b i l i t y t o behave n o r m a l l y a n d 

t h a t t h e p a r e n t s h a v e , as t h e m o t h e r p u t i t , " e x h a u s t e d e v e r y 

r e s o u r c e " i n an e f f o r t t o t r e a t t h o s e m e n t a l c o n d i t i o n s and 

m o d i f y t h e b e h a v i o r o f t h e c h i l d . The e v i d e n c e a l s o a p p e a r s 

u n d i s p u t e d t h a t t h e p a r e n t s c o n t i n u e d up t o t h e t i m e o f t h e 

t r i a l t o be a c t i v e p a r t i c i p a n t s i n t h e e d u c a t i o n , c a r e , and 

n u r t u r i n g o f t h e c h i l d d e s p i t e t h e i r p h y s i c a l s e p a r a t i o n . A t 

t r i a l , DHR p r e s e n t e d no t e s t i m o n y i n d i c a t i n g t h a t t h e means 

e m p l o y e d b y t h e p a r e n t s t o meet t h e s p e c i a l needs o f t h e c h i l d 

were i n a p p r o p r i a t e i n any way. I n f a c t , t h e e v i d e n c e 

i n d i c a t e s t h a t , w h i l e i n t h e c u s t o d y o f DHR, t h e c h i l d 

r e c e i v e s t r e a t m e n t f o r h e r s p e c i a l needs a l m o s t i d e n t i c a l t o 

t h e t r e a t m e n t t h e c h i l d r e c e i v e d w h i l e i n t h e c u s t o d y o f t h e 

p a r e n t s . U n q u e s t i o n a b l y , t h e p a r e n t s r e m a i n c o m m i t t e d t o 

a p p r o p r i a t e l y m e e t i n g t h e s p e c i a l needs o f t h e c h i l d i n t h e 

f u t u r e . The j u v e n i l e c o u r t c o u l d n o t have b e e n c l e a r l y 

c o n v i n c e d o t h e r w i s e a n d c o u l d n o t have r e s t e d i t s d e p e n d e n c y 
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d e t e r m i n a t i o n on t h e g r o u n d t h a t t h e p a r e n t s c o u l d n o t 

p r o p e r l y meet t h e s p e c i a l needs o f t h e c h i l d . 

c. The A l l e g e d I n a b i l i t y o f t h e P a r e n t s  
t o P r o p e r l y S u p e r v i s e t h e C h i l d 

The e v i d e n c e a l s o a p p e a r s u n d i s p u t e d t h a t , due t o h e r 

v a r i o u s m e n t a l c o n d i t i o n s , t h e c h i l d r e q u i r e s s u p e r v i s i o n i n 

o r d e r t o a s s u r e t h a t she does n o t harm h e r s e l f . 1 6 The e v i d e n c e 

r e v e a l s t h a t t h e p a r e n t s t o o k v a r i o u s m e a s u r e s t o a s s u r e t h a t 

s u p e r v i s i o n , s u c h as m o d i f y i n g t h e bedroom o f t h e c h i l d , 

o b t a i n i n g in-home s e r v i c e s t o augment t h e i r m o n i t o r i n g o f t h e 

c h i l d , a d v o c a t i n g f o r a b e h a v i o r a l a i d e t o be w i t h t h e c h i l d 

w h i l e a t s c h o o l , a n d p l a c i n g t h e c h i l d i n a g r o u p home. 

I n a r g u i n g i n i t s b r i e f t h a t t h e p a r e n t s s i m p l y l a c k t h e 

c a p a b i l i t y t o meet t h e c h i l d ' s s p e c i a l s u p e r v i s o r y n e e d s , DHR 

1 6 T h e d i s s e n t a l s o a r g u e s t h a t t h e c h i l d i s a d a n g e r t o 
o t h e r c h i l d r e n . So. 3d a t (Thomas, J . , d i s s e n t i n g ) . 
However, t h e d i s s e n t has n o t c i t e d any l e g a l a u t h o r i t y t h a t a 
c h i l d who i s d a n g e r o u s t o o t h e r c h i l d r e n i s t h e r e f o r e 
d e p e n d e n t . The d e p e n d e n c y s t a t u t e a l l o w s a j u v e n i l e c o u r t t o 
t r a n s f e r c u s t o d y o f a c h i l d i n o r d e r t o p r e v e n t harm t o t h e 
c h i l d , see L.B.S. v. L.M.S., 826 So. 2d 178, 190 ( A l a . C i v . 
App. 2002) ( p l u r a l i t y o p i n i o n ) , n o t t o p r e v e n t t h e c h i l d f r o m 
h a r m i n g o t h e r s . N e v e r t h e l e s s , we c o n c l u d e t h a t t h e same 
e v i d e n c e p r o v i n g t h a t t h e p a r e n t s p o s s e s s a d e q u a t e s u p e r v i s o r y 
s k i l l s t o p r o t e c t t h e c h i l d f r o m h a r m i n g h e r s e l f a l s o p r o v e s 
t h a t t h e p a r e n t s c a n p r o p e r l y s u p e r v i s e t h e c h i l d t o p r e v e n t 
h e r f r o m h a r m i n g o t h e r s . 
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a s s e r t s t h a t "Dr. F i n n s t r e s s e d t h e c h i l d n e e d e d s u p e r v i s i o n , 

w h i c h h a d n o t b e e n p r o v i d e d b y [ t h e m o t h e r ] , t h e c h i l d ' s 

p r i m a r y c a r e g i v e r d u r i n g h i s t e n u r e . " A c t u a l l y , i n t h e 

p o r t i o n o f h i s t e s t i m o n y s p e c i f i c a l l y c i t e d b y DHR, Dr. F i n n 

t e s t i f i e d as f o l l o w s : 

"Q [By C o u n s e l f o r t h e p a r e n t s ] : And were you e v e r 
a b l e t o d u r i n g t h e t i m e t h a t you w o r k e d w i t h [ t h e 
c h i l d ] t o g e t t h o s e b e h a v i o r s u n d e r c o n t r o l s u c h 
t h a t you c o u l d s a y she w a s n ' t a d a n g e r t o t h e s a f e t y 
a n d w e l f a r e o f o t h e r c h i l d r e n o r s o m e t i m e s e v e n 
a d u l t s ? 

"A: W e l l , I f e l t t h a t w i t h s u p e r v i s i o n t h a t was 
b e i n g p r o v i d e d b y h e r p a r e n t s , she was r e a s o n a b l y 
s a f e . B u t w i t h o u t s u c h s u p e r v i s i o n , I was c o n c e r n e d 
f o r h e r s a f e t y . And, a l s o , c o n c e r n e d t h a t i f -- i n 
p a r t i c u l a r t h e m o t h e r who I w o r k e d w i t h most o f t h e 
t i m e w a s n ' t a b l e t o p r o v i d e t h a t s u p p o r t a n d t h a t 
l i m i t s e t t i n g a n d c o n t r o l o v e r h e r b e h a v i o r , I 
d i d n ' t know t h a t she w o u l d be s a f e . " 

Dr. F i n n d i d n o t s t a t e t h a t t h e m o t h e r was i n c a p a b l e o f 

p r o p e r l y s u p e r v i s i n g t h e c h i l d so as t o keep t h e c h i l d 

r e a s o n a b l y s a f e . Dr. F i n n t e s t i f i e d t h a t , " w i t h t h e 

s u p e r v i s i o n t h a t was b e i n g p r o v i d e d b y h e r p a r e n t s , [ t h e 

c h i l d ] was r e a s o n a b l y s a f e . " However, Dr. F i n n s t a t e d t h a t i f 

t h e p a r e n t s , p a r t i c u l a r l y t h e m o t h e r , was n o t a b l e t o p r o v i d e 
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t h a t s u p e r v i s i o n , w i t h a p p r o p r i a t e l i m i t s e t t i n g a n d c o n t r o l , 

t h e n he d i d n o t know t h a t t h e c h i l d w o u l d be s a f e . 1 7 

DHR d i d n o t p r e s e n t any e x p e r t t e s t i m o n y i n d i c a t i n g t h a t 

t h e p a r e n t s were i n c a p a b l e o f p r o v i d i n g a p p r o p r i a t e l i m i t 

s e t t i n g a n d c o n t r o l so as t o p r e v e n t t h e c h i l d f r o m h a r m i n g 

h e r s e l f . The r e c o r d i n d i c a t e s t h a t t h e p a r e n t s h a d b e e n 

i n s t r u c t e d i n t e c h n i q u e s d e s i g n e d t o p r o v i d e s t r u c t u r e and 

c o n s i s t e n c y f o r t h e c h i l d so as t o a v o i d t r i g g e r s t o t h e 

c h i l d ' s e p i s o d i c m i s b e h a v i o r , t o m i n i m i z e any a t t e n t i o n t o 

m i s c o n d u c t , t o r e d i r e c t t h e c h i l d t o more b e n e f i c i a l c o n d u c t , 

an d t o r e w a r d p r o p e r b e h a v i o r . The r e c o r d c o n t a i n s no 

e v i d e n c e i n d i c a t i n g t h a t t h e p a r e n t s h a d f a i l e d t o p r o p e r l y 

u s e t h o s e t e c h n i q u e s . The r e c o r d a l s o shows t h a t t h e p a r e n t s 

i m p l e m e n t e d d i s c i p l i n e t e c h n i q u e s a d v o c a t e d by an A m i s h 

1 7The d i s s e n t r e a d s i n t o Dr. F i n n ' s t e s t i m o n y t h e d o c t o r ' s 
" d o u b t s t h a t t h e m o t h e r c o u l d p r o p e r l y c o n t r o l t h e c h i l d ' s 

J . , b e h a v i o r . " So. 3d a t (Thomas, J . , d i s s e n t i n g ) . I f 
Dr. F i n n d o u b t e d t h e a b i l i t y o f t h e m o t h e r t o p r o p e r l y 
s u p e r v i s e t h e c h i l d , DHR c o u l d have c l a r i f i e d t h a t o p i n i o n on 
c r o s s - e x a m i n a t i o n , k e e p i n g i n m i n d i t s b u r d e n o f p r o v i n g 
d e p e n d e n c y by c l e a r and c o n v i n c i n g e v i d e n c e . However, DHR d i d 
n o t q u e s t i o n Dr. F i n n f u r t h e r on t h a t p o i n t . We do n o t r e a d 
Dr. F i n n ' s t e s t i m o n y as s t a t i n g any o p i n i o n t h a t t h e m o t h e r 
was i n c a p a b l e o f p r o p e r l y s u p e r v i s i n g t h e c h i l d . M o r e o v e r , 
n o t h i n g i n Dr. F i n n ' s t e s t i m o n y i n d i c a t e s t h a t t h e f a t h e r was 
i n c a p a b l e o f p r o p e r l y s u p e r v i s i n g t h e c h i l d . 
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p s y c h o l o g i s t a n d t h a t t h e p a r e n t s h a d u s e d p h y s i c a l r e s t r a i n t 

as a l a s t measure t o p r o t e c t t h e c h i l d . 

D u r i n g t h e t r i a l , Mason, i n r e s p o n d i n g t o a q u e s t i o n 

r e g a r d i n g t h e c h i l d ' s s e x u a l a c t i n g o u t , t e s t i f i e d as f o l l o w s : 

"... when [ t h e c h i l d ] w a l k e d b y a n d k i n d o f smacked 
my h a n d o r h i t my h e a d o r s o m e t h i n g , w h a t e v e r she 
done. I s t o o d up and, I s a i d , ... we do n o t do t h a t . 
I w i l l n o t h i t y o u . You w i l l n o t h i t me. And h e r d a d 
a n s w e r e d a n d s a i d she l i s t e n e d t o you b e c a u s e you 
spo k e i n a u t h o r i t y . W i t h h e r mom, she w i l l j u s t 
l a u g h a b o u t i t a n d c o n t i n u e t o do i t , b u t he s a i d 
she does n o t do me t h a t way. And she s t o p p e d . She 
s a i d I won't h i t y o u . I s a i d , no, you w i l l n o t h i t 

me." 

Even a s s u m i n g t h a t t h e j u v e n i l e c o u r t c o u l d have e x t r a p o l a t e d 

f r o m t h a t s i m p l e s t a t e m e n t t h a t t h e m o t h e r c o u l d n o t a c t 

a p p r o p r i a t e l y t o p r e v e n t t h e c h i l d f r o m h a r m i n g h e r s e l f , 1 8 an 

1 8The d i s s e n t a l s o p o i n t s o u t t h a t t h e f a t h e r t e s t i f i e d 
t h a t t h e m o t h e r was o v e r w h e l m e d b y t h e demands o f home 
s c h o o l i n g t h e c h i l d a n d t h a t she m i s s e d t h e f i n a l two days o f 
t r i a l , " i n p a r t b e c a u s e o f h e r i n a b i l i t y t o cope w i t h t h e 
a d d i t i o n a l s t r e s s o f t h e p r o c e e d i n g . " So. 3d a t 
(Thomas, J . , d i s s e n t i n g ) . A c t u a l l y , t h e f a t h e r d i d n o t 
t e s t i f y t h a t t h e m o t h e r was i n c a p a b l e o f p r o t e c t i n g t h e c h i l d 
f r o m h a r m i n g h e r s e l f ; he s i m p l y t e s t i f i e d t h a t t h e mot h e r 
c o u l d n o t h a n d l e home s c h o o l i n g a c h i l d w i t h s p e c i a l needs and 
t h a t t h e c h i l d was n o t b e n e f i t i n g enough f r o m t h a t f o r m o f 
e d u c a t i o n . The mot h e r m i s s e d t h e l a s t two days o f t h e t r i a l 
on t h e a d v i c e o f h e r p h y s i c i a n , who, i n a l e t t e r t o t h e j u d g e 
t h a t was e n t e r e d as an e x h i b i t a t t r i a l , s t a t e d t h a t he was 
t r e a t i n g t h e mother f o r " i n n e r e a r d i s o r d e r r e s u l t i n g i n t h e 
l o s s o f h e r e q u i l i b r i u m and v e r t i g o . She i s a l s o m a n i f e s t i n g 
s i g n i f i c a n t a n x i e t y and h y p e r t e n s i o n f r o m p r o l o n g e d s t r e s s 
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i s s u e t h a t we do n o t d e c i d e , t h a t i n t e r p r e t a t i o n w o u l d n o t 

s u p p o r t a f i n d i n g t h a t t h e p a r e n t s , p l u r a l , l a c k t h e a b i l i t y 

t o p r o p e r l y s u p e r v i s e t h e c h i l d . See A l a . Code 1975, f o r m e r 

§ 1 2 - 1 5 - 1 ( 1 0 ) k . ( d e f i n i n g a d e p e n d e n t c h i l d as a c h i l d 

" [ w ] h o s e p a r e n t s ... a r e u n a b l e t o d i s c h a r g e t h e i r 

r e s p o n s i b i l i t i e s t o and f o r t h e c h i l d ( e m p h a s i s a d d e d ) ) ; see  

a l s o J.B. v. D e K a l b C o u n t y Dep't o f Human R e s . , 12 So. 3d 100 

( A l a . C i v . App. 2008) ( p l u r a l i t y o p i n i o n ) ( r e c o g n i z i n g t h a t 

c h i l d r e n a r e n o t d e p e n d e n t i f one p a r e n t i n a t w o - p a r e n t 

h o u s e h o l d i s c a p a b l e o f p r o p e r l y c a r i n g f o r t h e m ) . As s t a t e d 

by Mason, t h e f a t h e r c o n v e y e d t o Mason t h a t t h e c h i l d 

r e s p o n d e d t o h i s a u t h o r i t y more r e a d i l y t h a n t h a t o f t h e 

m o t h e r , an o c c u r r e n c e n o t uncommon among many n u c l e a r 

f a m i l i e s . The f a t h e r f u r t h e r t e s t i f i e d t h a t , w i t h i n 60 days 

o f t h e t r i a l , he w o u l d be a b l e t o assume f u l l - t i m e c a r e o f t h e 

c h i l d . The r e c o r d c o n t a i n s no e v i d e n c e i n d i c a t i n g t h a t t h e 

f a t h e r i s i n c a p a b l e o f p r o p e r l y s u p e r v i s i n g t h e c h i l d so as t o 

p r e v e n t h e r f r o m h a r m i n g h e r s e l f . 

" However, DHR p r e s e n t e d no e v i d e n c e i n d i c a t i n g t h a t t h e 
moth e r s u f f e r e d f r o m any c o n d i t i o n t h a t w o u l d p r e v e n t h e r f r o m 
a d e q u a t e l y s u p e r v i s i n g t h e c h i l d . 
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M o r e o v e r , we n o t e t h a t t h e e v i d e n c e shows t h a t A b i l i t y 

P l u s and t h e e l e m e n t a r y s c h o o l t h e c h i l d a t t e n d s u s e 

t e c h n i q u e s s i m i l a r t o t h o s e e m p l o y e d by t h e p a r e n t s t o c o n t r o l 

t h e b e h a v i o r o f t h e c h i l d . Those t e c h n i q u e s have n o t a l w a y s 

s u c c e s s f u l l y p r e v e n t e d t h e c h i l d f r o m h a r m i n g h e r s e l f , as 

Mason, W i l l i a m s o n , Duncan, Bowden, and N i x t e s t i f i e d . The 

e v i d e n c e does n o t i n d i c a t e t h a t anyone i s more c a p a b l e o f 

s u p e r v i s i n g t h e c h i l d t h a n t h e p a r e n t s . DHR has u t t e r l y 

f a i l e d t o show how d e p r i v i n g t h e p a r e n t s o f t h e c u s t o d y o f t h e 

c h i l d has m a t e r i a l l y l e s s e n e d t h e i n c i d e n c e s o f s e l f - i n j u r i o u s 

b e h a v i o r o r i m p r o v e d t h e s u p e r v i s i o n t h e c h i l d r e c e i v e s . 

On t h e o t h e r hand, t h e mother t e s t i f i e d t h a t t h e c h i l d 

h a d r e g r e s s e d w h i l e i n t h e c a r e o f A b i l i t y P l u s . The m o t h e r 

s t a t e d t h a t t h e c h i l d h a d s t o p p e d u r i n a t i n g o r d e f e c a t i n g on 

h e r s e l f b e f o r e h e r a d m i s s i o n t o t h e A b i l i t y P l u s g r o u p home 

b u t t h a t she h a d r e c e n t l y r e s umed t h a t b e h a v i o r . Mason a g r e e d 

t h a t t h e c h i l d a p p e a r e d t o be r e g r e s s i n g i n t h e p e r i o d l e a d i n g 

up t o t h e t r i a l , d e t a i l i n g t h e s e l f - i n j u r i o u s b e h a v i o r and 

o t h e r m i s b e h a v i o r c o m m i t t e d b y t h e c h i l d w h i l e i n t h e g r o u p 

home a n d i n t h e c u s t o d y o f DHR. T h a t t e s t i m o n y t e n d s t o p r o v e 
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t h a t t h e c h i l d a c t u a l l y r e c e i v e d s u p e r i o r c a r e a n d s u p e r v i s i o n 

i n t h e home o f t h e p a r e n t s . 

The r e c o r d c o n t a i n s i n s u f f i c i e n t e v i d e n c e t o s u p p o r t a 

f i n d i n g t h a t t h e p a r e n t s c a n n o t a d e q u a t e l y p r o t e c t t h e c h i l d 

f r o m harm. The r e c o r d shows t h a t t h e p a r e n t s a r e a t l e a s t as 

c a p a b l e as DHR o f p r o p e r l y s u p e r v i s i n g t h e c h i l d . Hence, t h e 

j u v e n i l e c o u r t c o u l d n o t have r e s t e d i t s f i n d i n g o f d e p e n d e n c y 

on t h a t g r o u n d . 

d. The P a r e n t s ' M e d i c a l C h o i c e 

A t o r a l a r g u m e n t , DHR c o n t e n d e d t h a t t h e j u v e n i l e c o u r t 

c o u l d have f o u n d t h e c h i l d d e p e n d e n t b a s e d on e v i d e n c e 

i n d i c a t i n g t h a t t h e p a r e n t s i n t e n d e d t o t r y a new c o u r s e o f 

t r e a t m e n t f o r t h e c h i l d i f t h e c h i l d was r e t u r n e d t o t h e i r 

c u s t o d y . The m o t h e r t e s t i f i e d t h a t , d u r i n g t h e p e r i o d l e a d i n g 

up t o t h e t r i a l , w h i l e l i v i n g a t t h e A b i l i t y P l u s g r o u p home, 

t h e c h i l d had e x h i b i t e d v e r y " d r u g g e d b e h a v i o r " and was a c t i n g 

l i k e " a s p a c e c a d e t " and " a z o m b i e . " The f a t h e r t e s t i f i e d 

t h a t i f t h e c h i l d was r e t u r n e d t o t h e c u s t o d y o f t h e p a r e n t s , 

he w o u l d i m m e d i a t e l y t a k e h e r t o Dr. F i n n t o have h e r 

" d e t o x e d , " as Dr. F i n n h a d done y e a r s e a r l i e r , so t h a t h e r 

m e d i c a t i o n s c o u l d be r e e v a l u a t e d . The f a t h e r t e s t i f i e d t h a t 
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he w o u l d t h e n t a k e t h e c h i l d t o one o f s e v e r a l a u t i s m 

s p e c i a l i s t s who u s e a p r o g r a m d e s i g n e d by Dr. R i c k Solomon, 

w h i c h t h e f a t h e r h a d r e s e a r c h e d . The f a t h e r t e s t i f i e d t h a t , i n 

c o n j u n c t i o n w i t h t h e m e d i c a l t r e a t m e n t , t h e p a r e n t s w o u l d a l s o 

i m p l e m e n t i n t h e home a d a p t i v e - b e h a v i o r a n a l y s i s a n d t e a c h i n g 

t e c h n i q u e s t h a t he h a d s t u d i e d . 

I n R.C. v. S t a t e D e p a r t m e n t o f Human R e s o u r c e s , 587 So. 

2d 335 ( A l a . C i v . App. 1 9 9 1 ) , t h i s c o u r t r e v e r s e d a judgment 

f i n d i n g a c h i l d d e p e n d e n t on t h e b a s i s t h a t t h e c u s t o d i a n s o f 

t h e c h i l d w o u l d n o t c o n s e n t t o a s u r g i c a l o p e r a t i o n d e s i g n e d 

t o l e n g t h e n one o f t h e c h i l d ' s l e g s . 587 So. 2d a t 337-38. 

The c o u r t h e l d t h a t t h e S t a t e D e p a r t m e n t o f Human R e s o u r c e s i s 

a u t h o r i z e d t o i n t e r v e n e a n d o b t a i n a judgment c o m p e l l i n g t h e 

m e d i c a l t r e a t m e n t u n d e r A l a . Code 1975, f o r m e r § 12-15-

1 ( 1 0 ) e . , o n l y when t h e c u s t o d i a n s o f a c h i l d a r e r e f u s i n g a 

t r e a t m e n t deemed n e c e s s a r y f o r t h e c h i l d ' s h e a l t h o r w e l l -

b e i n g . 587 So. 2d a t 338. I t f o l l o w s t h a t , u n d e r R.C., a 

c h i l d w o u l d a l s o be d e p e n d e n t i f t h e f o r m o f m e d i c a l t r e a t m e n t 

s e l e c t e d b y a p a r e n t e n d a n g e r s t h e h e a l t h o r w e l l - b e i n g o f t h e 

c h i l d . A b s e n t t h o s e two s c e n a r i o s , h o w e v e r, t h e S t a t e may n o t 

i n t e r v e n e i n t h e m e d i c a l d e c i s i o n s made b y p a r e n t s . 
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A t o r a l a r g u m e n t , DHR c o n c e d e d t h a t i t h a d n o t p r e s e n t e d 

any e v i d e n c e i n d i c a t i n g t h a t t h e p r o g r a m d e s c r i b e d by t h e 

f a t h e r w o u l d e n d a n g e r t h e c h i l d i n any way. The d i s s e n t 

m e n t i o n s t h e p r o g r a m , So. 3d a t (Thomas, J . , 

d i s s e n t i n g ) , b u t i t a l s o f a i l s t o e x p l a i n how a d e c i s i o n b y 

t h e p a r e n t s t o t r y a n o t h e r r e c o g n i z e d method o f t r e a t m e n t f o r 

a u t i s m , f o l l o w i n g t h e f a i l u r e o f numerous o t h e r t r e a t m e n t s , 

i n d i c a t e s t h e d e p e n d e n c y o f t h e c h i l d . I n t h e a b s e n c e o f any 

e v i d e n c e i n d i c a t i n g t h a t t h e c h i l d w o u l d be harmed by t h e new 

t r e a t m e n t , t h e j u v e n i l e c o u r t c o u l d n o t f i n d t h e c h i l d 

d e p e n d e n t on t h e b a s i s o f t h e p a r e n t s ' p r o p o s e d t r e a t m e n t 

p l a n . 

V I . C o n c l u s i o n 

I n c o n c l u s i o n , t h i s c o u r t h o l d s t h a t t h e j u v e n i l e c o u r t 

i m p l i e d l y f o u n d t h a t t h e f a t h e r d i d n o t commit s e x u a l abuse as 

a l l e g e d i n t h e d e p e n d e n c y p e t i t i o n s f i l e d b y DHR. T h i s c o u r t 

d e t e r m i n e s t h a t t h e j u v e n i l e c o u r t c o u l d n e v e r t h e l e s s f i n d t h e 

c h i l d d e p e n d e n t on any g r o u n d p r o v e n by s u f f i c i e n t e v i d e n c e a t 

t r i a l . However, a f t e r t h o r o u g h l y r e v i e w i n g t h e e v i d e n c e , t h i s 

c o u r t f i n d s t h a t a r e a s o n a b l e f a c t - f i n d e r c o u l d n o t have b e e n 

c l e a r l y c o n v i n c e d o f t h e d e p e n d e n c y o f t h e c h i l d . We 
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t h e r e f o r e r e v e r s e t h e j u v e n i l e c o u r t ' s j u d g m e n t , and we remand 

t h e c a s e w i t h i n s t r u c t i o n s t h a t t h e j u v e n i l e c o u r t d i s m i s s t h e 

de p e n d e n c y p e t i t i o n r e l a t i n g t o t h e c h i l d a n d r e s t o r e c u s t o d y 

o f t h e c h i l d t o t h e p a r e n t s . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P . J . , and B r y a n , J . , c o n c u r i n t h e r e s u l t , 

w i t h o u t w r i t i n g s . 

Thomas, J . , d i s s e n t s , w i t h w r i t i n g , w h i c h P i t t m a n , J . , 

j o i n s . 
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THOMAS, J u d g e , d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t . I d i s a g r e e t h a t t h e j u v e n i l e 

c o u r t d i d n o t have b e f o r e i t c l e a r and c o n v i n c i n g e v i d e n c e o f 

g r o u n d s , o t h e r t h a n t h e a l l e g e d s e x u a l abuse o f t h e c h i l d by 

t h e f a t h e r , upon w h i c h i t c o u l d have f o u n d t h a t t h e c h i l d was 

d e p e n d e n t . Our s t a n d a r d o f r e v i e w i n a d e p e n d e n c y c a s e i n 

w h i c h t h e j u v e n i l e c o u r t h e a r d o r e t e n u s e v i d e n c e i s 

d e f e r e n t i a l . 

" ' M a t t e r s o f d e p e n d e n c y and c h i l d c u s t o d y a r e w i t h i n 
t h e d i s c r e t i o n o f t h e t r i a l c o u r t . Where o r e t e n u s 
e v i d e n c e i s p r e s e n t e d , t h e j u d g m e n t o f t h e t r i a l 
c o u r t i s presumed c o r r e c t and w i l l be r e v e r s e d on 
a p p e a l o n l y upon a s h o w i n g t h a t i t was p l a i n l y and 
p a l p a b l y wrong.'" 

L.H. v. Lee C o u n t y Dep't o f Human Res., 40 So. 3d 747, 749 

( A l a . C i v . App. 2 0 0 9 ) ( q u o t i n g F.G.W. v. S.W., 911 So. 2d 1, 5 

( A l a . C i v . App. 2 0 0 4 ) ) . 

The t e s t i m o n y i n t h i s c a s e was s u f f i c i e n t f o r t h e 

j u v e n i l e c o u r t t o have f o u n d t h a t t h e c h i l d i s a d a n g e r t o 

h e r s e l f and o t h e r s , t h a t t h e c h i l d a c t s o u t i n s e x u a l l y 

i n a p p r o p r i a t e ways, and t h a t t h e p a r e n t s a r e n o t c a p a b l e o f 

p r o v i d i n g a p p r o p r i a t e s u p e r v i s i o n and c a r e f o r t h e c h i l d , 

p r o v i d i n g s u f f i c i e n t s u p p o r t f o r t h e t r i a l c o u r t ' s 

d e t e r m i n a t i o n t h a t t h e c h i l d was d e p e n d e n t . 
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The m o t h e r t e s t i f i e d t h a t i n 2004 o r 2005 t h e c h i l d had 

m e l t downs i n c l u d i n g one i n s t a n c e when t h e c h i l d p u t h e r h e a d 

t h r o u g h t h e bedroom window, b r e a k i n g i t . The m other t e s t i f i e d 

t h a t t h e c h i l d " w o u l d j u s t s t a r t h a v i n g f i t s e n d a n g e r i n g h e r 

own p h y s i c a l body and p o s s i b l y [M.H.]." The m other s t a t e d 

t h a t d u r i n g t h o s e m e ltdowns t h e c h i l d w o u l d be o u t o f c o n t r o l 

and t h a t t h e m o t h e r was a f r a i d f o r M.H.'s s a f e t y . The m o t h e r 

a l s o t e s t i f i e d t h a t t h e c h i l d w o u l d b i t e o r s c r a t c h h e r s e l f 

and t a k e h e r f e c e s and "smear i t a l l o v e r t h e room." 

B o b b i Mason, t h e house manager a t t h e A b i l i t y P l u s g r o u p 

home, t e s t i f i e d t h a t t h e c h i l d had e x h i b i t e d s e l f - i n j u r i o u s 

b e h a v i o r s and t h a t she had harmed o t h e r c h i l d r e n . Mason 

t e s t i f i e d t h a t , b e c a u s e o f t h e c h i l d ' s t e n d e n c y t o harm 

h e r s e l f , A b i l i t y P l u s p e r f o r m s an e x a m i n a t i o n o f t h e c h i l d 

when she r e t u r n s t o t h e A b i l i t y P l u s g r o u p home f r o m any 

v i s i t a t i o n . Mason a l s o t e s t i f i e d t h a t t h e c h i l d w o u l d "stomp 

h e r f e e t u n t i l t h e y b l e e d , " t h a t she w o u l d " p i c k h e r s k i n 

u n t i l she make[s] i t b l e e d , " and t h a t t h e c h i l d was a d a n g e r 

t o h e r s e l f . A c c o r d i n g t o Mason, t h e c h i l d " w i l l h i t y o u n g e r 

b a b i e s , " and Mason s t a t e d t h a t t h e c h i l d has an o b s e s s i o n w i t h 

" w a n t i n g t o h i t a baby o r w a n t [ i n g ] t o harm a b a b y , " t h a t 
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" [ t h e c h i l d ] h i t s y o u n g e r k i d s , " and t h a t t h e c h i l d i s " p r e t t y 

a g g r e s s i v e . " Mason f u r t h e r t e s t i f i e d t h a t t h e c h i l d c o u l d be 

d a n g e r o u s t o y o u n g e r c h i l d r e n . A c c o r d i n g t o Mason, t h e f a t h e r 

had s t a t e d t h a t t h e c h i l d d i d n o t m i n d t h e m o t h e r . Mason 

t e s t i f i e d r e g a r d i n g an i n c i d e n t when t h e c h i l d had s t r u c k h e r . 

Mason s t a t e d : 

" I s t o o d up and, I s a i d [ t o t h e c h i l d ] , we do n o t do 
t h a t . I w i l l n o t h i t y o u . You w i l l n o t h i t me. 
And [ t h e f a t h e r ] a n s w e r e d and s a i d she l i s t e n e d t o 
you b e c a u s e you spoke [ w i t h ] a u t h o r i t y . W i t h [ t h e 
m o t h e r ] , she w i l l j u s t l a u g h a b o u t i t and c o n t i n u e 
t o do i t , b u t he s a i d she does n o t do me t h a t way. 
And she s t o p p e d . " 

Mason a l s o t e s t i f i e d t o t h e c h i l d ' s t e n d e n c y t o behave i n 

a s e x u a l l y i n a p p r o p r i a t e manner. Mason s t a t e d t h a t t h e c h i l d 

w o u l d a s k t h e f a t h e r i f he wa n t e d " t o do t h e h u n c h i e " and t h a t 

t h e c h i l d had s t a t e d t h a t " [ t h e f a t h e r ' s ] peepee went i n [ t h e 

c h i l d ' s ] mouth." Mason f u r t h e r t e s t i f i e d t h a t t h e c h i l d w o u l d 

t o u c h h e r s e l f and p u t h e r f i n g e r i n t o h e r v a g i n a . 

A c c o r d i n g t o Mason, t h e r e a l s o had been p r o b l e m s w i t h t h e 

p a r e n t s ' v i s i t s w i t h t h e c h i l d . Mason s t a t e d t h a t a t t i m e s 

" t h e [ m o t h e r ' s ] c u d d l i n g was i n a p p r o p r i a t e " and t h a t she " f e l t 

[ t h e r e ] was t o o much t o u c h i n g . " Mason f u r t h e r s t a t e d t h a t t h e 
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mo t h e r w o u l d g e t a n g r y and s p e a k h a r s h l y t o t h e s t a f f and t h a t 

s u c h h a r s h s p e a k i n g was i n a p p r o p r i a t e i n f r o n t o f t h e c h i l d . 

Rhonda W i l l i a m s o n , a s p e c i a l - e d u c a t i o n t e a c h e r a t t h e 

s c h o o l t h e c h i l d had a t t e n d e d , t e s t i f i e d t h a t t h e c h i l d n e eded 

one-on-one s u p e r v i s i o n b e c a u s e t h e c h i l d w o u l d a c t e r r a t i c a l l y 

and t r y t o harm h e r s e l f o r o t h e r s . A c c o r d i n g t o W i l l i a m s o n , 

t h e c h i l d became f o c u s e d on t h e y o u n g e s t c h i l d i n t h e 

c l a s s r o o m , s t a t i n g t h a t she i n t e n d e d t o h i t t h e o t h e r c h i l d . 

W i l l i a m s o n s t a t e d t h a t t w i c e t h e c h i l d d i d h i t t h e o t h e r 

c h i l d . W i l l i a m s o n f u r t h e r t e s t i f i e d t h a t t h e c h i l d was a 

d a n g e r t o c h i l d r e n who were y o u n g e r o r s m a l l e r t h a n t h e c h i l d . 

Donna Duncan, an i n c l u s i o n a s s i s t a n t a t t h e s c h o o l t h e 

c h i l d had a t t e n d e d , t e s t i f i e d t h a t t h e r e had been numerous 

e p i s o d e s a t s c h o o l when t h e c h i l d had a c t e d a g g r e s s i v e l y , had 

y e l l e d c u r s e w o r d s , o r had made i n a p p r o p r i a t e , s e x u a l 

comments. A c c o r d i n g t o Duncan, t h e c h i l d w o u l d become 

a g i t a t e d and " f i x a t e " on y o u n g e r c h i l d r e n and t a l k a b o u t 

h u r t i n g them. Duncan t e s t i f i e d t h a t t h e c h i l d had t h r o w n a 

t o y a t a n o t h e r c h i l d and had " s p l i t h i s eye open," t h a t t h e 

c h i l d had h e a d - b u t t e d h e r , and t h a t t h e c h i l d had " s l a p p e d 

[ h e r ] as h a r d as she c o u l d . " 
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A c c o r d i n g t o Duncan, t h e c h i l d began m a k i n g s e x u a l 

comments one day w h i l e t h e c h i l d was e a t i n g a h o t dog, s t a t i n g 

t h a t she was g o i n g t o e a t t h e h o t dog " l i k e a h o o c h i e woman" 

and t h a t t h e c h i l d began m a k i n g " o b s c e n e g e s t u r e s " w i t h t h e 

h o t dog. Duncan s t a t e d t h e c h i l d t h e n s a i d t h a t she had had 

t o go t o a home where a man w o u l d "whip t h e h e l l o u t o f h e r " 

and t h a t he had "a h o o c h i e b i g t h i n g t h a t ' s g o i n g t o h o l d [ t h e 

c h i l d ] down." A c c o r d i n g t o Duncan, t h e c h i l d a l s o s t a t e d t h a t 

t h e man t o l d h e r t h a t she w o u l d " s t a y i n t h e dungeon room w i t h 

h e r daddy," t h a t she was n o t g o i n g t o c r y , and t h a t t h e man 

was n o t g o i n g t o h u r t h e r . Duncan f u r t h e r t e s t i f i e d t h a t t h e 

c h i l d w o u l d o f t e n t a l k a b o u t " o p e n i n g daddy's p e e p e e " and how 

t h e c h i l d was " n o t g o i n g t o be a f r a i d " and how she was " n o t 

g o i n g t o t e l l . " Duncan s t a t e d t h a t t h e c h i l d w o u l d t a l k i n a 

deep, g r a v e l l y v o i c e when m a k i n g t h e s e comments. Duncan 

f u r t h e r t e s t i f i e d t h a t t h e c h i l d w o u l d t o u c h h e r own g e n i t a l s 

and w o u l d g r a b t h e g e n i t a l s o f o t h e r c h i l d r e n . A c c o r d i n g t o 

t h e m o t h e r , t h e c h i l d has engaged i n i n a p p r o p r i a t e , s e x u a l l y 

r e l a t e d c o n v e r s a t i o n s and a c t i o n s f o r t h e l a s t f o u r o r f i v e 

y e a r s , b e g i n n i n g when t h e c h i l d was s i x o r s e v e n y e a r s o l d . 
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Amanda Bowden, a n o t h e r i n c l u s i o n a s s i s t a n t a t t h e s c h o o l 

t h e c h i l d had a t t e n d e d , t e s t i f i e d t h a t t h e c h i l d w o u l d a t t e m p t 

t o harm h e r s e l f by t r y i n g t o b i t e o r s c r a t c h h e r s e l f o r by 

h e a d - b u t t i n g o b j e c t s and t h a t t h e c h i l d w o u l d t a k e t o y s and 

" t r y t o p h y s i c a l [ l y ] i n s e r t them i n t o h e r v a g i n a a r e a and p u s h 

as h a r d as she c o u l d p u s h . " Bowden a l s o t e s t i f i e d t h a t t h e 

c h i l d w o u l d h i t , k i c k , and a t t e m p t t o b i t e s t a f f members and 

t h a t t h e c h i l d was a g g r e s s i v e t o w a r d o t h e r c h i l d r e n . Bowden 

f u r t h e r t e s t i f i e d t h a t t h e c h i l d r e q u i r e d c o n s t a n t s u p e r v i s i o n 

t o p r e v e n t t h e c h i l d f r o m h a r m i n g t h e o t h e r c h i l d r e n . 

A c c o r d i n g t o M e l i s s a N i x , t h e n u r s e a t t h e s c h o o l t h e 

c h i l d had a t t e n d e d , t h e c h i l d e x h i b i t e d s e l f - i n j u r i o u s 

b e h a v i o r s s u c h as s c r a t c h i n g and p u l l i n g h e r h a i r . N i x a l s o 

t e s t i f i e d , as had Bowden and Duncan, t h a t t h e c h i l d was 

a g g r e s s i v e t o w a r d o t h e r c h i l d r e n , s t a t i n g t h a t she had 

o b s e r v e d t h e c h i l d w a l k i n t o t h e room and s l a p a n o t h e r c h i l d 

i n t h e f a c e w i t h o u t any p r o v o c a t i o n . N i x had a l s o o b s e r v e d 

t h e c h i l d s l a p a n o t h e r c h i l d a c r o s s t h e c h e s t , a g a i n w i t h o u t 

any p r o v o c a t i o n . 

N i x a l s o t e s t i f i e d t h a t t h e c h i l d had t o l d h e r t h a t a man 

had come i n t o h e r room, had t h r o w n h e r bed c o v e r s and m a t t r e s s 
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t o t h e f l o o r , and had p u l l e d h e r p a n t s down. A c c o r d i n g t o 

N i x , t h e c h i l d t h e n " s t a r t e d s a y i n g uh, uh, uh and [ t h e c h i l d 

had made] a t h r u s t i n g m o t i o n w i t h h e r h i p s . " N i x f u r t h e r 

t e s t i f i e d t h a t t h e c h i l d t h e n became u p s e t and s t a t e d t h a t t h e 

man had h u r t h e r , p o i n t i n g t o h e r v a g i n a and h e r b o t t o m . N i x 

t e s t i f i e d t h a t t h e c h i l d t h e n s a i d , i n a d i f f e r e n t v o i c e , t h a t 

t h e man had t o l d h e r n o t t o t e l l anyone what had h a p p e n e d . 

A c c o r d i n g t o N i x , t h e c h i l d had t o l d h e r t h a t i t had been 

"daddy" who had come i n t o h e r room. N i x s t a t e d t h a t t h e c h i l d 

had n e v e r been a l o n e w i t h a man a t t h e s c h o o l . A c c o r d i n g t o 

N i x , t h e a g g r e s s i v e and s e x u a l i z e d b e h a v i o r s e x h i b i t e d by t h e 

c h i l d were n o t t y p i c a l o f t h e o t h e r a u t i s t i c c h i l d r e n t h a t she 

had o b s e r v e d . 

Dr. E d g a r F i n n , a p s y c h i a t r i s t who had t r e a t e d t h e c h i l d 

f r o m when t h e c h i l d was 6 y e a r s o l d u n t i l 2 y e a r s b e f o r e t h e 

t r i a l , t e s t i f i e d t h a t t h e c h i l d was a d a n g e r t o h e r s e l f and t o 

o t h e r s , i n c l u d i n g o t h e r c h i l d r e n s u c h as h e r y o u n g e r s i s t e r , 

M.H., and t h a t t h e c h i l d r e q u i r e d c l o s e s u p e r v i s i o n . Dr. F i n n 

s t a t e d t h a t he was n o t s u r p r i s e d t h a t t h e c h i l d had b i t t e n h e r 

t u t o r and drawn b l o o d o r t h a t t h e c h i l d had s t r u c k M.H. w h i l e 

M.H. was s l e e p i n g . A c c o r d i n g t o Dr. F i n n , t h e c h i l d was a 
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d a n g e r t o M.H. i f t h e c h i l d was n o t c l o s e l y s u p e r v i s e d . I n 

s p i t e o f t h e c h i l d ' s a g g r e s s i v e b e h a v i o r , t h e mother s t a t e d 

t h a t she w o u l d sometimes t a k e a nap d u r i n g t h e i r v i s i t s w i t h 

t h e c h i l d a t t h e A b i l i t y P l u s g r o u p home, a l l o w i n g M.H. " t o 

t a k e c h a r g e " o f t h e c h i l d . 1 9 Dr. F i n n a l s o t e s t i f i e d t h a t t h e 

c h i l d ' s i m p u l s e - c o n t r o l i s s u e s c o u l d p l a c e t h e c h i l d ' s own 

s a f e t y a t r i s k . 

A l t h o u g h Dr. F i n n t e s t i f i e d t h a t he f e l t t h a t t h e c h i l d 

was r e a s o n a b l y s a f e w i t h t h e s u p e r v i s i o n b e i n g p r o v i d e d by t h e 

p a r e n t s , Dr. F i n n a l s o t e s t i f i e d t h a t he was " c o n c e r n e d t h a t 

i f -- i n p a r t i c u l a r t h e mot h e r who I w o r k e d w i t h most o f t h e 

t i m e wasn't a b l e t o p r o v i d e t h a t s u p p o r t and t h a t l i m i t 

s e t t i n g and c o n t r o l o v e r h e r b e h a v i o r , I d i d n ' t know t h a t [ t h e 

c h i l d ] w o u l d be s a f e , " i n d i c a t i n g h i s d o u b t s t h a t t h e mot h e r 

c o u l d p r o p e r l y c o n t r o l t h e c h i l d ' s b e h a v i o r . The f a t h e r 

t e s t i f i e d t h a t when t h e mot h e r s t a y e d home w i t h t h e c h i l d and 

a t t e m p t e d t o home s c h o o l t h e c h i l d , d e a l i n g w i t h t h e c h i l d and 

t h e c h i l d ' s s c h o o l i n g was t o o much f o r t h e mother t o h a n d l e . 

A d d i t i o n a l l y , t h e mot h e r was a b s e n t f o r t h e f i n a l two days o f 

1 9The m o t h e r d i d s t a t e t h a t h e r m o t h e r was i n t h e room, 
i n d i c a t i n g t h a t t h e c h i l d r e n were n o t c o m p l e t e l y l a c k i n g a d u l t 
s u p e r v i s i o n . 
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t h e t r i a l , i n p a r t b e c a u s e o f h e r i n a b i l i t y t o cope w i t h t h e 

a d d i t i o n a l s t r e s s o f t h e p r o c e e d i n g . Dr. F i n n f u r t h e r 

t e s t i f i e d t h a t t h e p a r e n t s w o u l d n o t a l w a y s t a k e h i s a d v i c e 

r e g a r d i n g how t o c a r e f o r t h e c h i l d , a l t h o u g h he s t a t e d t h a t , 

i n g e n e r a l , t h e p a r e n t s were n o t " n o n - c o m p l i a n t . " The p a r e n t s 

s t a t e d an e x p r e s s d e s i r e t o remove t h e c h i l d f r o m h e r c u r r e n t 

p l a c e m e n t a t t h e A b i l i t y P l u s g r o u p home and r e t u r n t h e c h i l d 

t o t h e i r home, u t i l i z i n g o t h e r , o u t s i d e - t h e - h o m e s e r v i c e s t o 

a s s i s t w i t h t h e c h i l d ' s c a r e . 

The j u v e n i l e c o u r t a l s o h e a r d e v i d e n c e t h a t t h e p a r e n t s 

had r e f u s e d t o c o o p e r a t e w i t h DHR and t h e s t a f f a t t h e A b i l i t y 

P l u s g r o u p home. I r i s J o h n s o n , a DHR c a s e w o r k e r , t e s t i f i e d 

t h a t she had had d i f f i c u l t y g e t t i n g t h e p a r e n t s t o a t t e n d an 

ISP m e e t i n g . J o h n s o n a l s o t e s t i f i e d t h a t , when she went t o 

t h e p a r e n t s ' home f o r an ISP m e e t i n g , t h e mother became i r a t e 

and she k e p t s c r e a m i n g t h a t she w o u l d n o t l e t anyone t a k e M.H. 

J o h n s o n s t a t e d t h a t she was a l l o w e d t o see M.H.; however, 

J o h n s o n was n o t a l l o w e d t o a s k M.H. any q u e s t i o n s o r see M.H. 

w i t h o u t one o f t h e p a r e n t s b e i n g p r e s e n t , c a u s i n g J o h n s o n t o 

c a n c e l t h e ISP m e e t i n g . A c c o r d i n g t o Mason, t h e p a r e n t s were 

e n c o u r a g e d t o a t t e n d t h e c h i l d ' s p s y c h i a t r i c a p p o i n t m e n t s ; 
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however, t h e p a r e n t s had o n l y a t t e n d e d one a p p o i n t m e n t . The 

p a r e n t s a l s o had n o t p r o v i d e d any v o l u n t a r y c h i l d s u p p o r t 

w h i l e t h e c h i l d had been i n DHR's c u s t o d y and had p r o v i d e d 

o n l y a m i n i m a l amount o f c l o t h i n g . 

A c c o r d i n g t o L a t a s h a H a r d y , a DHR s o c i a l w o r k e r , t h e 

mothe r had become i r a t e d u r i n g one o f h e r v i s i t s w i t h t h e 

c h i l d a t t h e A b i l i t y P l u s g r o u p home. Har d y t e s t i f i e d t h a t 

she had r e c e i v e d a t e l e p h o n e c a l l f r o m one o f t h e s t a f f a t t h e 

A b i l i t y P l u s g r o u p home d u r i n g one o f t h e m o t h e r ' s v i s i t s . 

H a r d y s t a t e d t h a t she c o u l d h e a r t h e moth e r y e l l i n g and 

s w e a r i n g . H a r d y a l s o t e s t i f i e d t h a t t h e c h i l d was s a y i n g 

" l e a v e , mommy, j u s t l e a v e , mommy," and t h a t t h e c h i l d was 

y e l l i n g i n t h e b a c k g r o u n d t h e e n t i r e t i m e . A c c o r d i n g t o 

Har d y , A b i l i t y P l u s banned t h e p a r e n t s f r o m t h e g r o u p home 

a f t e r t h a t v i s i t and t h a t any f u t u r e v i s i t s had t o t a k e p l a c e 

a t a n o t h e r l o c a t i o n . 

The j u v e n i l e c o u r t h e a r d t h e t e s t i m o n y o f t h e w i t n e s s e s 

and o b s e r v e d t h e i r demeanor o v e r t h e c o u r s e o f a f o u r - d a y 

t r i a l . I t i s i m p o r t a n t t o remember t h a t 

" ' [ t ] h e o r e t e n u s r u l e r e c o g n i z e s t h a t t h e t r i a l 
j u d g e i s b e t t e r a b l e t h a n i s t h e a p p e l l a t e c o u r t t o 
d e t e r m i n e t h e c r e d i b i l i t y o f t h e w i t n e s s e s . The 
t r i a l j u d g e has t h e d i s c r e t i o n o f a c c e p t i n g o r 
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r e j e c t i n g t e s t i m o n y o f a w i t n e s s and o f g i v i n g 
a p p r o p r i a t e w e i g h t t o t e s t i m o n y b e c a u s e he o r she i s 
i n a b e t t e r p o s i t i o n t o c o n s i d e r t h e demeanor o f t h e 
w i t n e s s and t h a t w i t n e s s ' s c a n d o r a n d / o r e v a s i o n . I f 
t h e j u d g e has d e t e r m i n e d t h a t a w i t n e s s has l i e d o r 
i s l y i n g u n d e r o a t h , he o r she c a n t a k e t h a t f a c t 
i n t o c o n s i d e r a t i o n when w e i g h i n g o t h e r e v i d e n c e 
p r e s e n t e d by t h a t w i t n e s s . See James v. James, 532 
So. 2d 1031 ( A l a . C i v . App. 1 9 8 8 ) . ' " 

Dabbs v. F o u r T r e e s , I n c . , 36 So. 3d 542, 557 ( A l a . C i v . App. 

2 0 0 8 ) ( q u o t i n g D i I o r i o v. Long, 839 So. 2d 650, 654 ( A l a . C i v . 

App. 2 0 0 1 ) ) . 

" I n o r e t e n u s p r o c e e d i n g s , t h e t r i a l c o u r t i s t h e 
s o l e j u d g e o f t h e f a c t s and o f t h e c r e d i b i l i t y o f 
w i t n e s s e s , and t h e t r i a l c o u r t s h o u l d a c c e p t o n l y 
t h a t t e s t i m o n y i t c o n s i d e r s t o be w o r t h y o f b e l i e f . 
O s t r a n d e r v. O s t r a n d e r , 517 So. 2d 3 ( A l a . C i v . App. 
1 9 8 7 ) . F u r t h e r , i n d e t e r m i n i n g t h e w e i g h t t o be 
a c c o r d e d t o t h e t e s t i m o n y o f any w i t n e s s , t h e t r i a l 
c o u r t may c o n s i d e r t h e demeanor o f t h e w i t n e s s and 
t h e w i t n e s s ' s a p p a r e n t c a n d o r o r e v a s i v e n e s s . 
O s t r a n d e r , s u p r a . " 

Woods v. Woods, 653 So. 2d 312, 314 ( A l a . C i v . App. 1 994 ) . 

"The o r e t e n u s p r e s u m p t i o n i s b a s e d on t h e t r i a l c o u r t ' s 

u n i q u e p o s i t i o n t o d i r e c t l y o b s e r v e t h e w i t n e s s e s and i t s 

' b e t t e r o p p o r t u n i t y t o p a s s upon t h e c r e d i b i l i t y o f t h e i r 

t e s t i m o n y . ' " F l u k e r v. W o l f f , [Ms. 1081708, M a r c h 19, 2010] 

So. 3d , ( A l a . 2 0 1 0 ) ( q u o t i n g Ex p a r t e P i e l a c h , 681 

So. 2d 154, 155 ( A l a . 1 9 9 6 ) ) . 
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" ' T h i s c o u r t i s n o t a l l o w e d t o r e w e i g h t h e e v i d e n c e o r t o 

s u b s t i t u t e i t s judgment f o r t h a t o f t h e t r i a l c o u r t . Ex p a r t e  

B r y o w s k y , 676 So. 2d 1322 ( A l a . 1 9 9 6 ) . ' " G.H. v. K.G., 90 9 So. 

2d 206, 208-09 ( A l a . C i v . App. 2 0 0 5 ) ( q u o t i n g E s t r a d a v.  

R e d f o r d , 855 So. 2d 551, 555 ( A l a . 2 0 0 3 ) ) . A d d i t i o n a l l y , 

" ' [ i ] t i s o u r d u t y t o a f f i r m t h e t r i a l c o u r t ' s judgment i f i t 

i s f a i r l y s u p p o r t e d by c r e d i b l e e v i d e n c e , " r e g a r d l e s s o f o u r 

own v i e w o f t h a t e v i d e n c e o r w h e t h e r we w o u l d have r e a c h e d a 

d i f f e r e n t r e s u l t had we been t h e t r i a l j u d g e . " ' " Sankey v.  

Sankey, 961 So. 2d 896, 901 ( A l a . C i v . App. 2007) ( q u o t i n g 

G r i g g s v. G r i g g s , 638 So. 2d 916, 918-19 ( A l a . C i v . App. 

1 994 ), q u o t i n g i n t u r n Young v. Young, 37 6 So. 2d 737, 739 

( A l a . C i v . App. 1 9 7 9 ) ) . 

Mason, Duncan, Bowden, W i l l i a m s o n , N i x , t h e m o t h e r , t h e 

f a t h e r , and Dr. F i n n a l l t e s t i f i e d r e g a r d i n g t h e c h i l d ' s 

t e n d e n c i e s t o harm h e r s e l f and o t h e r c h i l d r e n and Mason, 

Duncan, Bowden, N i x , t h e m o t h e r , t h e f a t h e r , and Dr. F i n n 

t e s t i f i e d r e g a r d i n g t h e c h i l d ' s t e n d e n c i e s t o a c t o u t i n a 

s e x u a l l y i n a p p r o p r i a t e manner. The t e s t i m o n y o f Dr. F i n n , t h e 

f a t h e r , t h e m o t h e r , and Mason r a i s e d a q u e s t i o n as t o w h e t h e r 

t h e p a r e n t s , p a r t i c u l a r l y t h e m o t h e r , were c a p a b l e o f p r o p e r l y 
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c a r i n g f o r , s u p e r v i s i n g , and c o n t r o l l i n g t h e c h i l d . The 

j u v e n i l e c o u r t a l s o o b s e r v e d t h a t t h e mot h e r was a b s e n t f o r 

two o f t h e f o u r days o f t h e t r i a l . A d d i t i o n a l l y , t h e j u v e n i l e 

c o u r t a l s o had b e f o r e i t t h e r e c o m m e n d a t i o n o f t h e g u a r d i a n ad 

l i t e m , u r g i n g t h e j u v e n i l e c o u r t t o f i n d t h e c h i l d d e p e n d e n t . 

The j u v e n i l e c o u r t c o u l d have c o n c l u d e d f r o m t h e e v i d e n c e o f 

t h e c h i l d ' s s e l f - i n j u r i o u s and a g g r e s s i v e b e h a v i o r s t h a t t h e 

c h i l d w o u l d be i n d a n g e r o f h a r m i n g h e r s e l f o r M.H. i f t h e 

c h i l d was r e t u r n e d t o t h e p a r e n t s ' home b e c a u s e t h e p a r e n t s 

l a c k e d t h e a b i l i t y t o s u f f i c i e n t l y s u p e r v i s e t h e c h i l d o r 

a d e q u a t e l y a d d r e s s t h e c h i l d ' s many s p e c i a l n e e d s . I b e l i e v e 

t h a t t h i s e v i d e n c e was s u f f i c i e n t t o s u p p o r t t h e j u v e n i l e 

c o u r t ' s judgment d e t e r m i n i n g t h a t t h e c h i l d was d e p e n d e n t , 

and, t h e r e f o r e , t h a t judgment was n o t p l a i n l y and p a l p a b l y 

wrong. Thus, I w o u l d a f f i r m t h e judgment o f t h e j u v e n i l e 

c o u r t . 

P i t t m a n , J . , c o n c u r s . 
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