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THOMAS, Judge. 

O r v i d Dwight Jones and W i l l i a m D. Jones ( h e r e i n a f t e r 

sometimes r e f e r r e d t o c o l l e c t i v e l y as "the Jones defendants") 

a p p e a l from a judgment of the B l o u n t C i r c u i t C o u r t i n f a v o r of 

D a r y l R. S h e r r e l l on h i s c l a i m s r e g a r d i n g h i s d i s a s s o c i a t i o n 
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from and the d i s s o l u t i o n of The G r e a t Pumpkin P a t c h ("the 

GPP"), a p a r t n e r s h i p t h a t the p a r t i e s had formed and o p e r a t e d . 

F a c t s and P r o c e d u r a l H i s t o r y 

I n 1992, S h e r r e l l , W i l l i a m , and Jim Brand formed the GPP. 

The GPP o p e r a t e d a w o r k i n g pumpkin farm where p e o p l e c o u l d , 

f o r a f e e , h a r v e s t a pumpkin from i t s f i e l d s , purchase foods 

and beverages, and p a r t i c i p a t e i n o t h e r a c t i v i t i e s . The GPP 

was t y p i c a l l y open t o the p u b l i c d u r i n g October of each y e a r . 

A f t e r the GPP's f i r s t year of o p e r a t i o n , O r v i d r e p l a c e d Brand 

as the t h i r d p a r t n e r i n the GPP and the GPP began o p e r a t i n g on 

a p a r c e l of p r o p e r t y owned by O r v i d , where i t c o n t i n u e d t o 

o p e r a t e a t a l l times r e l e v a n t t o t h i s case. The p a r t i e s d i d 

not c r e a t e a w r i t t e n p a r t n e r s h i p agreement; however, the 

p a r t i e s o r a l l y agreed t h a t each would own a o n e - t h i r d share i n 

the GPP and t h a t the p a r t i e s would e q u a l l y share i n the GPP's 

p r o f i t s and l i a b i l i t i e s . 

In 2005, S h e r r e l l ' s w i f e , A l i c e , f i l e d f o r a d i v o r c e . 

T h e r e a f t e r , the Jones defendants e x c l u d e d S h e r r e l l from the 

o p e r a t i o n s of the GPP. 1 The GPP c o n t i n u e d t o o p e r a t e d u r i n g 

2005 and 2006; the GPP ceased i t s o p e r a t i o n s a t the end of 

1 O r v i d i s A l i c e ' s f a t h e r , and W i l l i a m i s A l l i c e ' s b r o t h e r . 
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2006. The Jones defendants d i d not pay S h e r r e l l a 

d i s t r i b u t i o n of the GPP's p r o f i t s i n 2005, and t h e y d i d not 

pay S h e r r e l l f o r h i s o n e - t h i r d ownership i n t e r e s t i n the GPP. 

S h e r r e l l sued the Jones d e f e n d a n t s , r e q u e s t i n g t h a t the 

t r i a l c o u r t d i s s o l v e the GPP, conduct an a c c o u n t i n g , and 

s u p e r v i s e the w i n d i n g up of the GPP's a f f a i r s , p u r s u a n t t o the 

U n i f o r m P a r t n e r s h i p A c t ("the UPA"), c o d i f i e d a t A l a . Code 

1975, § 10-8A-101 e t seq. In h i s c o m p l a i n t , S h e r r e l l a l s o 

c l a i m e d t h a t the Jones defendants had b r e a c h e d t h e i r f i d u c i a r y 

duty t o S h e r r e l l , p u r s u a n t t o § 10-8A-404 of the UPA, and t h a t 

the Jones defendants had c o n v e r t e d p a r t n e r s h i p a s s e t s f o r the 

Jones d e f e n d a n t s ' p e r s o n a l use. S h e r r e l l f u r t h e r r e q u e s t e d 

t h a t the t r i a l c o u r t impose a c o n s t r u c t i v e t r u s t on the a s s e t s 

and proceeds of the GPP. The t r i a l c o u r t h e l d a h e a r i n g on 

S h e r r e l l ' s c o m p l a i n t , a t which i t h e a r d ore tenus e v i d e n c e . 

S h e r r e l l h a n d l e d the f i n a n c e s f o r the GPP from i t s 

i n c e p t i o n t hrough 2004. S h e r r e l l t e s t i f i e d t h a t he and 

sometimes W i l l i a m and/or A l i c e would count the money a t the 

end of each day and t h a t S h e r r e l l would then take the money 

home and keep i t i n a s a f e . S h e r r e l l would d e p o s i t some of 

the money i n the bank each week t o ensure t h a t the GPP had 
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enough money t o cover i t s expenses. S h e r r e l l f u r t h e r 

t e s t i f i e d t h a t he d e l i v e r e d the f i n a n c i a l i n f o r m a t i o n t o the 

a c c o u n t a n t who p r e p a r e d the income-tax forms f o r the GPP each 

year through 2004. A c c o r d i n g t o S h e r r e l l , the p a r t i e s agreed 

t h a t t h e y would not keep any w r i t t e n r e c o r d s of the GPP's 

revenues and t h a t t h e y would not r e p o r t a l l the GPP's income 

t o the I n t e r n a l Revenue S e r v i c e ("IRS"). S h e r r e l l s t a t e d t h a t 

the GPP had u n d e r r e p o r t e d i t s income t o the IRS e v e r y year 

t h a t he was a c t i v e l y i n v o l v e d w i t h the GPP. A c c o r d i n g t o 

S h e r r e l l , a t the end of each year the p a r t i e s would s p l i t 

whatever cash had accumulated i n the s a f e a t S h e r r e l l ' s house. 

S h e r r e l l t e s t i f i e d t h a t he had r e c e i v e d a $30,000 cash 

d i s t r i b u t i o n from the GPP i n 2004. W i l l i a m a l s o a d m i t t e d t h a t 

he had r e c e i v e d a p p r o x i m a t e l y $30,000 i n cash as a 

d i s t r i b u t i o n i n 2004. 

In 2001, the GPP borrowed $185,000 t o add a C h r i s t m a s -

l i g h t s d i s p l a y t o the a t t r a c t i o n s a t the GPP. The GPP made 

p e r i o d i c payments on the l o a n u n t i l i t was p a i d o f f i n 2008. 

A f t e r 2004, S h e r r e l l d i d not c o n t r i b u t e t o the payment of the 

r e m a i n i n g l o a n b a l a n c e . 

S h e r r e l l t e s t i f i e d t h a t i n 2004 a p p r o x i m a t e l y 500 
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s c h o o l c h i l d r e n had v i s i t e d the GPP each weekday d u r i n g the 

monthlong season when i t was open. S h e r r e l l a l s o t e s t i f i e d 

t h a t between 3,000 and 5,000 peo p l e had v i s i t e d the GPP on 

each weekend. S h e r r e l l f u r t h e r t e s t i f i e d t h a t , from h i s 

p e r s o n a l o b s e r v a t i o n s , the attendance i n the f o l l o w i n g y e a r s 

had been s i m i l a r t o the attendance i n 2004. Martha F r a n k l i n , 

an employee of the GPP, and F r a n k l i n Lackey, a p r i v a t e 

i n v e s t i g a t o r h i r e d by S h e r r e l l , each observed the o p e r a t i o n of 

the GPP i n October 2006 and t e s t i f i e d as t o t h e i r e s t i m a t e s of 

the number of v e h i c l e s i n the p a r k i n g l o t , the number of 

a t t e n d e e s , and the average amount of money spent per p e r s o n a t 

the GPP. F r a n k l i n ' s and Lackey's o b s e r v a t i o n s c o r r e s p o n d e d 

w i t h S h e r r e l l ' s o b s e r v a t i o n s t h a t attendance a t the GPP i n 

2005 was e q u i v a l e n t t o the attendance i n 2004. 

A l i c e t e s t i f i e d t h a t she began h a n d l i n g the f i n a n c e s f o r 

the GPP a f t e r S h e r r e l l was e x c l u d e d from i t s o p e r a t i o n . 

A c c o r d i n g t o A l i c e , she d e p o s i t e d i n the bank a l l the revenue 

earned by the GPP i n 2005; she s t a t e d t h a t no money was h e l d 

back e x c e p t f o r a s m a l l amount t h a t the GPP had needed f o r i t s 

d a i l y o p e r a t i o n . A l i c e f u r t h e r t e s t i f i e d t h a t t h e r e was no 

cash l e f t over a t the end of 2005 a f t e r the GPP had made i t s 
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payment on the o u t s t a n d i n g C h r i s t m a s - l i g h t s - d i s p l a y l o a n . 

W i l l i a m t e s t i f i e d t h a t h i s share of the d i s t r i b u t i o n of the 

p r o f i t s f o r 2005 was $7,621. W i l l i a m and A l i c e both t e s t i f i e d 

t h a t the GPP had a lower p r o f i t i n 2005 even though i t s 

r e p o r t e d revenue had i n c r e a s e d as compared t o 2004. A l i c e 

a l s o t e s t i f i e d t h a t fewer p e o p l e had v i s i t e d the GPP i n 2005 

than i n 2004. 

A c c o r d i n g t o W i l l i a m , S h e r r e l l had r e t a i n e d the checkbook 

f o r the GPP and the money l e f t i n S h e r r e l l ' s s a f e a t the 

b e g i n n i n g of 2005. S h e r r e l l a d m i t t e d t h a t he had r e t a i n e d the 

money t h a t was i n h i s s a f e a t the b e g i n n i n g of 2005 and the 

checkbook f o r the GPP account. S h e r r e l l s t a t e d t h a t the s a f e 

had c o n t a i n e d an unknown amount of money i n change and t h a t 

the GPP account had c o n t a i n e d a p p r o x i m a t e l y $6,000 a t the end 

of 2004. 

J a c k i e Pearce, an e x p e r t w i t n e s s on the s u b j e c t of 

b u s i n e s s e v a l u a t i o n , t e s t i f i e d t h a t he had rev i e w e d the 

a v a i l a b l e f i n a n c i a l i n f o r m a t i o n r e l a t i n g t o the GPP and had 

co n c l u d e d t h a t the revenue and p r o f i t r e p o r t e d on the GPP's 

2005 income-tax r e t u r n was l e s s than the GPP's a c t u a l revenue 

and p r o f i t . Pearce s t a t e d t h a t he had reached h i s c o n c l u s i o n 
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a f t e r p e r s o n a l l y o b s e r v i n g the b u s i n e s s o p e r a t i o n and a f t e r 

r e v i e w i n g F r a n k l i n ' s and Lackey's r e p o r t s , the GPP's bank 

r e c o r d s f o r 2005 and 2006, the s c h o o l - g r o u p - r e s e r v a t i o n l o g s , 

and the GPP's t a x r e t u r n s f o r 2005 and 2006. Pearce s t a t e d 

t h a t , based on h i s e v a l u a t i o n , S h e r r e l l s h o u l d have r e c e i v e d 

$30,000 as a d i s t r i b u t i o n f o r h i s share of the GPP's p r o f i t s 

i n 2005. 

The t r i a l c o u r t e n t e r e d a judgment d i s s o l v i n g the GPP, 

awarding S h e r r e l l $30,000 as a p a r t n e r s h i p - p r o f i t d i s t r i b u t i o n 

f o r 2005, $32,167 as S h e r r e l l ' s p a r t n e r s h i p i n t e r e s t i n the 

GPP, $12,744.24 i n prejudgment i n t e r e s t , and $20,000 as an 

a t t o r n e y f e e . I n i t s judgment, the t r i a l c o u r t o f f s e t the 

amounts awarded t o S h e r r e l l by $34,077.90, r e p r e s e n t i n g 

S h e r r e l l ' s p o r t i o n of the o u t s t a n d i n g debt of the GPP a t the 

time of S h e r r e l l ' s d i s a s s o c i a t i o n . B o t h S h e r r e l l and the 

Jones defendants f i l e d postjudgment motions, which the t r i a l 

c o u r t d e n i e d . The Jones defendants appealed t o the Alabama 

Supreme C o u r t , and t h a t c o u r t t r a n s f e r r e d t h i s case t o t h i s 

c o u r t , p u r s u a n t t o A l a . Code 1975, § 1 2 - 2 - 7 ( 6 ) . 

I s s u e s 

The Jones defendants r a i s e t h r e e i s s u e s i n t h e i r a p p e a l : 

7 



2090240 

( 1 ) whether the t r i a l c o u r t had s u f f i c i e n t e v i d e n c e t o support 

i t s award t o S h e r r e l l of $30,000 as a p a r t n e r s h i p - p r o f i t 

d i s t r i b u t i o n f o r 2005 and $32,167 as S h e r r e l l ' s i n t e r e s t i n 

the GPP; ( 2 ) whether the t r i a l c o u r t e r r e d when i t awarded 

S h e r r e l l prejudgment i n t e r e s t ; and ( 3 ) whether the t r i a l c o u r t 

had s u f f i c i e n t e v i d e n c e t o s u p p o r t i t s award of an a t t o r n e y 

fee t o S h e r r e l l . 

Standards of Review 

The t r i a l c o u r t based i t s p a r t n e r s h i p - p r o f i t - d i s t r i b u t i o n 

award and i t s p a r t n e r s h i p - i n t e r e s t award on d i s p u t e d e v i d e n c e 

t h a t i t h e a r d ore t e n u s . 

"'"'[W]hen a t r i a l c o u r t hears ore tenus 
t e s t i m o n y , i t s f i n d i n g s on d i s p u t e d f a c t s are 
presumed c o r r e c t and i t s judgment based on those 
f i n d i n g s w i l l not be r e v e r s e d u n l e s s the judgment i s 
p a l p a b l y erroneous or m a n i f e s t l y u n j u s t . ' " ' Water  
Works & S a n i t a r y Sewer Bd. v. P a r k s , 977 So. 2d 440, 
443 ( A l a . 2007) ( q u o t i n g F a d a l l a v. F a d a l l a , 929 So. 
2d 429, 433 ( A l a . 2005), q u o t i n g i n t u r n P h i l p o t v. 
S t a t e , 843 So. 2d 122, 125 ( A l a . 2002)). '"The 
p resumption of c o r r e c t n e s s , however, i s r e b u t t a b l e 
and may be overcome where t h e r e i s i n s u f f i c i e n t 
e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t t o s u s t a i n i t s 
judgment."' Waltman v. R o w e l l , 913 So. 2d 1083, 1086 
( A l a . 2005) ( q u o t i n g Dennis v. Dobbs, 474 So. 2d 77, 
79 ( A l a . 1985)). ' A d d i t i o n a l l y , the ore tenus r u l e 
does not e x t e n d t o c l o a k w i t h a presumption of 
c o r r e c t n e s s a t r i a l judge's c o n c l u s i o n s of law or 
the i n c o r r e c t a p p l i c a t i o n of law t o the f a c t s . ' 
Waltman v. R o w e l l , 913 So. 2d a t 1086." 
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R e t a i l Developers of Alabama, LLC v. E a s t Gadsden G o l f C l u b ,  

I n c . , 985 So. 2d 924, 929 ( A l a . 2007). "The ore tenus 

s t a n d a r d of r e v i e w extends t o the t r i a l c o u r t ' s assessment of 

damages." Edwards v. V a l e n t i n e , 926 So. 2d 315, 325 ( A l a . 

2005). The t r i a l c o u r t ' s d e t e r m i n a t i o n whether prejudgment 

i n t e r e s t i s a v a i l a b l e i s a q u e s t i o n of law; t h e r e f o r e , we 

r e v i e w i t de novo. J e r n i g a n v. Happoldt, 978 So. 2d 764, 767 

( A l a . C i v . App. 2007). 

"'An award of a t t o r n e y f e e s , where p e r m i s s i b l e , i s a 

m a t t e r w i t h i n the d i s c r e t i o n of the t r i a l c o u r t and w i l l not 

be r e v e r s e d on a p p e a l absent a showing t h a t the t r i a l c o u r t 

abused i t s d i s c r e t i o n . ' " F e i l v. W i t t e r n Group, I n c . , 784 So. 

2d 302, 315 ( A l a . C i v . App. 2000) ( q u o t i n g ISS I n t ' l Serv.  

Sys., I n c . v. Alabama Motor E x p r e s s , I n c . , 686 So. 2d 1184, 

1189 ( A l a . C i v . App. 1996)). 

A n a l y s i s 

The Jones d e f e n d a n t s f i r s t argue t h a t the e v i d e n c e was 

i n s u f f i c i e n t t o support the t r i a l c o u r t ' s award t o S h e r r e l l of 

$30,000 as a d i s t r i b u t i o n of h i s share of the GPP's p r o f i t s 

f o r 2005 because, the Jones defendants say, the damages were 

based on s p e c u l a t i o n and c o n j e c t u r e . 
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" I t i s t r u e t h a t damages may be awarded o n l y where 
they are r e a s o n a b l y c e r t a i n . Damages may not be 
based upon s p e c u l a t i o n . I n d u s t r i a l Chemical &  
F i b e r g l a s s Corp. v. Ch a n d l e r, 547 So. 2d 812 
(Ala.1 9 8 8 ) ; see a l s o Alabama Power Co. v. Alabama  
P u b l i c S e r v i c e Commission, 267 A l a . 474, 103 So. 2d 
14 (1958). [The p l a i n t i f f ] must produce 
e v i d e n c e t e n d i n g t o show the e x t e n t of damages as a 
ma t t e r of j u s t and r e a s o n a b l e i n f e r e n c e . ' C. Gamble, 
Alabama Law of Damages § 7-1 (2d ed. 1988), as c i t e d 
i n I n d u s t r i a l C h e m i c a l, s u p r a , a t 820. The r u l e 
t h a t one cannot r e c o v e r u n c e r t a i n damages r e l a t e s t o 
the n a t u r e of the damages, and not t o t h e i r e x t e n t . 
I f the damage or l o s s or harm s u f f e r e d i s c e r t a i n , 
the f a c t t h a t the e x t e n t i s u n c e r t a i n does not 
p r e v e n t a r e c o v e r y . S t o r y Parchment Co. v. P a t e r s o n  
Parchment Paper Co., 282 U.S. 555, 51 S.Ct. 248, 75 
L.Ed. 544 (1931); see a l s o Shook v. V e r t a g r e e n  
C r e d i t Union, 460 So. 2d 1343 ( A l a . C i v . App. 
1984)." 

Jamison, Money, Farmer & Co. v. S t a n d e f f e r , 678 So. 2d 1061, 

1067 ( A l a . 1996). The Alabama Supreme Court has f u r t h e r 

s t a t e d t h a t 

" ' [ t ] h e u n c e r t a i n t y which p r e v e n t s a 
r e c o v e r y i s u n c e r t a i n t y as t o the f a c t of 
the damage and not as t o i t s amount and ... 
where i t i s r e a s o n a b l y c e r t a i n t h a t damage 
has r e s u l t e d , mere u n c e r t a i n t y as t o the 
amount w i l l not p r e c l u d e the r i g h t t o 
r e c o v e r y or p r e v e n t a ... d e c i s i o n awarding 
damages. T h i s view has been s u s t a i n e d 
where, from the n a t u r e of the case, the 
e x t e n t of the i n j u r y and the amount of the 
damage are not ca p a b l e of e x a c t and 
a c c u r a t e p r o o f . Under such c i r c u m s t a n c e s , 
a l l t h a t can be r e q u i r e d i s t h a t the 
e v i d e n c e - - w i t h such c e r t a i n t y as the n a t u r e 
of the p a r t i c u l a r case may p e r m i t - - l a y a 
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f o u n d a t i o n which w i l l enable the t r i e r of  
f a c t s t o make a f a i r and r e a s o n a b l e  
e s t i m a t e of the amount of damage. The 
p l a i n t i f f w i l l not be d e n i e d a s u b s t a n t i a l 
r e c o v e r y i f he has produced the b e s t  
e v i d e n c e a v a i l a b l e and i t i s s u f f i c i e n t t o  
a f f o r d a r e a s o n a b l e b a s i s f o r e s t i m a t i n g  
h i s l o s s . ' " 

R i c w i l , I n c . v. S.L. Pappas & Co., 599 So. 2d 1126, 1132 ( A l a . 

1 9 9 2 ) ( q u o t i n g U n i t e d Bonding I n s . Co. v. W.S. N e w e l l , I n c . , 

285 A l a . 371, 380, 232 So. 2d 616, 624 (1969)). 

In t h i s case, S h e r r e l l s u b m i t t e d the t e s t i m o n y of J a c k i e 

Pearce, a c e r t i f i e d p u b l i c a c c o u n t a n t , who was t e n d e r e d as an 

e x p e r t i n b u s i n e s s e v a l u a t i o n . Pearce t e s t i f i e d t h a t he 

d e t e r m i n e d t h a t S h e r r e l l s h o u l d have r e c e i v e d $30,000 as a 

p a r t n e r s h i p - p r o f i t d i s t r i b u t i o n i n 2005. Pearce based h i s 

e x p e r t o p i n i o n on h i s i n t e r v i e w s w i t h S h e r r e l l , a r e v i e w of 

W i l l i a m ' s d e p o s i t i o n t e s t i m o n y , Pearce's o b s e r v a t i o n s of the 

b u s i n e s s o p e r a t i o n , the a v a i l a b l e documentation c o n c e r n i n g 

s c h o o l - g r o u p v i s i t s , the h i s t o r y of p a r t n e r s h i p d i s t r i b u t i o n s , 

the 2005 and 2006 t a x r e t u r n s , and the 2006 bank st a t e m e n t s . 

Pearce's t e s t i m o n y goes beyond mere s p e c u l a t i o n and 

c o n j e c t u r e ; r a t h e r , i t i s based on an e x p e r t a n a l y s i s of the 

b e s t i n f o r m a t i o n a v a i l a b l e r e l a t i n g t o the o p e r a t i o n of the 

b u s i n e s s . Thus, Pearce's t e s t i m o n y went beyond mere 
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s p e c u l a t i o n or c o n j e c t u r e and p r o v i d e d the t r i a l c o u r t w i t h a 

s u f f i c i e n t b a s i s f o r i t s d e t e r m i n a t i o n of the amount of the 

2005 p a r t n e r s h i p - p r o f i t d i s t r i b u t i o n t h a t i t awarded t o 

S h e r r e l l . R i c w i l , I n c . , s u p r a . 

The Jones defendants s t a t e i n the i s s u e statement i n 

t h e i r b r i e f t h a t the e v i d e n c e i s i n s u f f i c i e n t t o s upport the 

t r i a l c o u r t ' s award of $32,167 as the v a l u e of S h e r r e l l ' s 

p a r t n e r s h i p i n t e r e s t i n the GPP. However, the Jones 

defendants do not make any argument c o n c e r n i n g the 

p a r t n e r s h i p - i n t e r e s t award i n t h e i r b r i e f . "'An argument not 

made on a p p e a l i s abandoned or waived.'" Muhammad v. Ford, 

986 So. 2d 1158, 1165 ( A l a . 2007) ( q u o t i n g A v i s Rent A Car  

Sys., I n c . v. Heilman, 876 So. 2d 1111, 1124 n.8 ( A l a . 2003)). 

T h e r e f o r e , we need not f u r t h e r c o n s i d e r t h i s i s s u e . 

Secondly, the Joneses argue t h a t S h e r r e l l was not 

e n t i t l e d t o an award of prejudgment i n t e r e s t . In s upport of 

t h e i r argument, the Jones defendants c i t e Kennedy v. Polar-BEK  

& Baker Wildwood, 682 So. 2d 443 ( A l a . 1996), f o r the 

p r o p o s i t i o n t h a t i n a b r e a c h - o f - c o n t r a c t a c t i o n prejudgment 

i n t e r e s t i s p r o p e r l y awarded when the amount i n c o n t r o v e r s y i s 

a sum c e r t a i n . However, Kennedy i s i n a p p o s i t e . 
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S h e r r e l l ' s a c t i o n i s not a b r e a c h - o f - c o n t r a c t a c t i o n ; 

r a t h e r , S h e r r e l l brought h i s a c t i o n under the UPA, which 

a l l o w s f o r the award of prejudgment i n t e r e s t i n an a c t i o n t o 

determine the amounts owed t o a d i s a s s o c i a t e d p a r t n e r . See 

A l a . Code 1975, § 10-8A-701(i) ( s t a t i n g t h a t a c o u r t s h a l l 

i n c l u d e the amount of any a c c r u e d i n t e r e s t i n i t s award t o a 

d i s a s s o c i a t e d p a r t n e r ) and s u b s e c t i o n 3 t o Comment t o § 10-8A-

701 ( s t a t i n g t h a t " [ s ] i n c e the buyout p r i c e i s based on the 

v a l u e of the b u s i n e s s a t the time of d i s s o c i a t i o n , the 

p a r t n e r s h i p must pay i n t e r e s t on the amount due from the date 

of d i s s o c i a t i o n . . . . " ) . Because the UPA a u t h o r i z e s an award 

of prejudgment i n t e r e s t and because the Jones defendants make 

no o t h e r argument c o n c e r n i n g the p r e j u d g m e n t - i n t e r e s t award, 

we f i n d no e r r o r on the p a r t the t r i a l c o u r t on t h i s i s s u e . 

F i n a l l y , the Jones defendants argue t h a t the evi d e n c e 

b e f o r e the t r i a l c o u r t was i n s u f f i c i e n t t o support i t s award 

of $20,000 as an a t t o r n e y f e e . D u r i n g the t r i a l , S h e r r e l l 

i n t r o d u c e d i n t o e v i d e n c e a summary of h i s c l a i m e d damages. In 

t h a t summary, S h e r r e l l l i s t e d t h a t he had p a i d $21,710.92 i n 

a t t o r n e y f e e s and t h a t he had been b i l l e d f o r an a d d i t i o n a l 

$25,222.18 i n a t t o r n e y f e e s . The Jones defendants d i d not 

13 



2090240 

o b j e c t t o the i n t r o d u c t i o n of t h i s e v i d e n c e , and they d i d not 

c h a l l e n g e the r e a s o n a b l e n e s s or a c c u r a c y of S h e r r e l l ' s c l a i m e d 

a t t o r n e y f e e s . The Jones defendants a l s o d i d not c h a l l e n g e the 

t r i a l c o u r t ' s award of an a t t o r n e y fee i n t h e i r postjudgment 

motion. I t i s w e l l s e t t l e d t h a t " [ t ] h i s Court cannot c o n s i d e r 

arguments r a i s e d f o r the f i r s t time on a p p e a l ; r a t h e r , our 

r e v i e w i s r e s t r i c t e d t o the e v i d e n c e and arguments c o n s i d e r e d 

by the t r i a l c o u r t . " Andrews v. M e r r i t t O i l Co., 612 So. 2d 

409, 410 ( A l a . 1992). Because the Jones defendants d i d not 

make any argument i n the t r i a l c o u r t c o n c e r n i n g the 

r e a s o n a b l e n e s s of i t s award of an a t t o r n e y f e e , t h e y have 

waived t h a t argument on a p p e a l . See Abernant F i r e Dep't v.  

Rhodes, 21 So. 3d 739, 745 ( A l a . C i v . App. 2 0 0 9 ) ( h o l d i n g t h a t 

when a p a r t y does not c h a l l e n g e the r e a s o n a b l e n e s s of the 

award of an a t t o r n e y fee i n the t r i a l c o u r t t h a t p a r t y waives 

t h a t argument on a p p e a l ) . 

C o n c l u s i o n 

Because the Jones defendants have not shown any e r r o r by 

the t r i a l c o u r t i n i t s d e t e r m i n a t i o n of damages, i t s award of 

prejudgment i n t e r e s t , or i t s award of an a t t o r n e y f e e , the 

t r i a l c o u r t ' s judgment i s due t o be a f f i r m e d . 
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AFFIRMED. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 
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