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On A p p l i c a t i o n f o r R e h e a r i n g 

THOMAS, Judge. 

The o p i n i o n o f June 25, 2010, i s withdrawn, and the 

f o l l o w i n g i s s u b s t i t u t e d t h e r e f o r . 

S a c r e d Heart H e a l t h System, I n c . ("Sacred H e a r t " ) , i s an 

o u t - o f - s t a t e , n o t - f o r - p r o f i t c o r p o r a t i o n t h a t , among o t h e r 

t h i n g s , p r o v i d e s m e d i c a l s e r v i c e s through t h r e e h o s p i t a l s and 

o t h e r m e d i c a l f a c i l i t i e s l o c a t e d i n the n o r t h w e s t e r n r e g i o n of 

F l o r i d a . S acred Heart i s a l s o the owner of a m u l t i - s p e c i a l t y 

p h y s i c i a n group known as Sacred Heart M e d i c a l Group ("SHMG"). 

SHMG i s made up of 143 p h y s i c i a n s p r a c t i c i n g i n the 

no r t h w e s t e r n area of F l o r i d a and the south B a l d w i n County a r e a 

of Alabama. The r e c o r d i n d i c a t e s t h a t SHMG i s not a s e p a r a t e 

l e g a l e n t i t y ; however, Sacred Heart has p r e s e n t e d e v i d e n c e 

i n d i c a t i n g t h a t the p h y s i c i a n s of SHMG have employment 

c o n t r a c t s w i t h SHMG, t h a t SHMG employees p e r f o r m c o n s o l i d a t e d 

b i l l i n g f o r a l l the SHMG p h y s i c i a n s ' p a t i e n t s , t h a t t h i r d -

p a r t y p r o v i d e r s l i k e i n s u r e r s c o n s i d e r SHMG a m e d i c a l group, 

and t h a t SHMG p h y s i c i a n s a l l share the same b i l l i n g number. 

S i x SHMG p h y s i c i a n s p r o v i d e h e a l t h - c a r e s e r v i c e s t o 

p a t i e n t s i n the south B a l d w i n County area of Alabama. Because 
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the p r a c t i c e s of t h r e e of those p h y s i c i a n s had i n c r e a s e d and 

an e x p a n s i o n of the p h y s i c i a n s ' e x i s t i n g o f f i c e s was not 

f e a s i b l e , Sacred Heart began, as e a r l y as 2003, s e e k i n g a way 

t o a s s i s t those p h y s i c i a n s i n l o c a t i n g more o f f i c e space t o 

p r o v i d e b e t t e r s e r v i c e t o t h e i r p a t i e n t s . To t h a t end, S a c r e d 

Heart u l t i m a t e l y began n e g o t i a t i o n s r e g a r d i n g some p r o p e r t y 

upon which i t c o u l d c o n s t r u c t a m e d i c a l o f f i c e b u i l d i n g 

("MOB"). Once the p r o p e r t y was secure d , S a c r e d Heart e n t e r e d 

i n t o a p r e c o n s t r u c t i o n agreement w i t h C o l o n i a l P i n n a c l e MOB, 

LLC, an a f f i l i a t e of Johnson Development, LLC, the d e v e l o p e r 

of the MOB p r o j e c t , r e g a r d i n g the c o n s t r u c t i o n of and proposed 

l e a s i n g of the MOB from C o l o n i a l P i n n a c l e MOB, LLC, by Sacred 

H e a r t . That agreement c o n t a i n e d the d e t a i l s of the 

u t i l i z a t i o n of the space i n the 44,000-square-foot MOB. 

I n c l u d e d i n the space t o be l e a s e d was an a r e a t o house an 

a m b u l a t o r y - s u r g e r y c e n t e r , 1 an ar e a f o r m e d i c a l - o f f i c e s u i t e s , 

1The area i n t e n d e d t o house an a m b u l a t o r y - s u r g e r y c e n t e r 
was t o be s u b l e a s e d by Sacred Heart t o , and o p e r a t e d by, 
P l e a s u r e I s l a n d Ambulatory Surgery C e n t e r , LLC ("PIASC"), a 
group of non-SHMG p h y s i c i a n s i n which S a c r e d Heart h o l d s a 
m i n o r i t y i n t e r e s t . T h i s c o u r t r e c e n t l y a f f i r m e d , w i t h o u t an 
o p i n i o n , PIASC's appe a l from the d e n i a l of a c e r t i f i c a t e of 
need t o op e r a t e the a m b u l a t o r y - s u r g e r y c e n t e r . P l e a s u r e  
I s l a n d Ambulatory Surgery C e n t e r , LLC v. S t a t e H e a l t h P l a n n i n g  
& Dev. Agency (No. 2080953, Apr. 16, 2010), So. 3d 
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an a r e a f o r t i m e - s h a r e space f o r i n c r e m e n t a l use by non-SHMG 

p h y s i c i a n s , an are a f o r a d i a g n o s t i c c e n t e r , an area f o r a 

r e h a b i l i t a t i o n c e n t e r , and an area f o r a l a b o r a t o r y . 

S a c r e d Heart a d v e r t i s e d the MOB p r o j e c t as a new f a c i l i t y 

p r o v i d i n g new and improved s e r v i c e s t o the south B a l d w i n 

County a r e a . The i n f o r m a t i o n c o n t a i n e d on the Sacr e d Heart 

Web s i t e about the p r o j e c t e x p l a i n e d t h a t the MOB was p a r t of 

a p r o c e s s t o "expand ... s e r v i c e s i n o r d e r t o meet the growing 

h e a l t h c a r e needs of [ t h e south B a l d w i n C o unty] a r e a . ... T h i s 

i s p a r t of a l o n g - t e r m commitment t h a t Sacred Heart i s making 

t o the communities of south B a l d w i n County." Other 

a d v e r t i s e m e n t s and i n f o r m a t i o n c o n c e r n i n g the MOB p r o j e c t 

i n d i c a t e d t h a t Sacred Heart i n t e n d e d t o seek an o n c o l o g i s t t o 

j o i n SHMG and o f f e r s e r v i c e s i n the MOB, i n c l u d i n g mammography 

and CT scans, n e i t h e r of which were o f f e r e d by SHMG p h y s i c i a n s 

a l r e a d y p r a c t i c i n g i n the south B a l d w i n County a r e a and which 

would r e q u i r e the purchase of the CT scanner and mammography 

u n i t once an o n c o l o g i s t was r e c r u i t e d . 

The minutes of a March 31, 2006, meeting of the Sacr e d 

( A l a . C i v . App. 2010) ( t a b l e ) . The c e r t i f i c a t e of judgment i n 
t h a t case was i s s u e d on May 5, 2010. 
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Heart b o a r d of d i r e c t o r s mention the p l a n n i n g and development 

of the MOB p r o j e c t . Those minutes s t a t e t h a t 

" [ t ] h e h o s p i t a l i s c u r r e n t l y engaged i n a p l a n n i n g 
p r o c e s s f o r the c o n s t r u c t i o n of a 60,000 square f o o t 
o f f i c e b u i l d i n g i n G u l f Shores, which would i n c l u d e  
an ambulatory s u r g e r y c e n t e r , o u t p a t i e n t d i a g n o s t i c  
s e r v i c e s and p h y s i c i a n o f f i c e s . The c o n s t r u c t i o n 
and o p e r a t i o n of an ambulatory s u r g e r y c e n t e r w i l l 
r e q u i r e a c e r t i f i c a t e of need, which has been 
a p p l i e d f o r . " 

(Emphasis added.) M i n u t e s from the SHMG management bo a r d 

meetings a l s o i n c l u d e r e f e r e n c e s t o the p l a n n e d MOB p r o j e c t . 

The minutes from A p r i l 27, 2006, read: 

"We have r e s e r v e d p r o p e r t y on Highway 59, n o r t h of 
the i n t e r c o a s t a l waterway, which i s l a r g e enough t o 
b u i l d a 60,000 [ s q u a r e f o o t ] b u i l d i n g and are i n the 
p r o c e s s of t a l k i n g t o d e v e l o p e r s who w i l l b u i l d the 
b u i l d i n g . The p l a n i s f o r an i n t e g r a t e d SHMG  
p r a c t i c e , s u r g e r y c e n t e r , and d i a g n o s t i c c e n t e r l i k e  
i n Pace, [ F l o r i d a ] . We are i n d i s c u s s i o n s w i t h 
surgeons t o put a s u r g e r y c e n t e r d e a l t o g e t h e r . We 
have f i l e d f o r a [ c e r t i f i c a t e of need] f o r the 
su r g e r y c e n t e r . " 

(Emphasis added.) The minutes from the August 17, 2006, SHMG 

management bo a r d meeting i n d i c a t e t h a t the group had a l e t t e r 

of i n t e n t t o purchase the p r o p e r t y f o r the MOB p r o j e c t and 

mentioned " d e t a i l e d n e g o t i a t i o n s " r e g a r d i n g the proposed 

a m b u l a t o r y - s u r g e r y c e n t e r t o be o p e r a t e d by P l e a s u r e I s l a n d 
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Ambulatory Surgery C e n t e r , LLC ("PIASC"). 2 

I n a d d i t i o n t o the r e f e r e n c e i n the SHMG management boa r d 

meeting minutes t o the m e d i c a l f a c i l i t y i n Pace, F l o r i d a , the 

r e c o r d c o n t a i n s another r e f e r e n c e t o the Pace f a c i l i t y . In 

i t s announcement r e g a r d i n g the MOB p r o j e c t on the Sac r e d Heart 

Web s i t e , S acred Heart noted t h a t Johnson Development, LLC, 

had p a r t n e r e d w i t h Sacred Heart t o c o n s t r u c t s i m i l a r m e d i c a l 

o f f i c e p a r k s . The Web s i t e s p e c i f i c a l l y r e f e r e n c e d , among 

o t h e r l o c a t i o n s , the m e d i c a l o f f i c e p a r k i n Pace, F l o r i d a . 

A c c o r d i n g t o i n f o r m a t i o n on the Sacr e d Heart Web s i t e about 

S a c r e d Heart M e d i c a l Park i n Pace, the Pace f a c i l i t y p r o v i d e s 

l a b o r a t o r y and imaging s e r v i c e s , o u t p a t i e n t - s u r g e r y s e r v i c e s , 

r e h a b i l i t a t i o n s e r v i c e s , p h y s i c a l t h e r a p y , and a l s o c o n t a i n s 

p h y s i c i a n o f f i c e s . The Sacr e d Heart Web s i t e d e c l a r e s t h a t 

" [ t ] h e new Sacred H e a r t M e d i c a l Park [ i n Pace] w i l l make i t 

e a s i e r f o r Santa Rosa County r e s i d e n t s t o r e c e i v e o u t p a t i e n t 

s e r v i c e s from S a c r e d H e a r t , a l l i n one c o n v e n i e n t l o c a t i o n . 

T h i s i s an i m p o r t a n t s t e p i n the growth of our r e g i o n a l h e a l t h 

2The copy of the r e d a c t e d minutes from the August 17, 
2006, SHMG management b o a r d meeting c o n t a i n e d i n the r e c o r d i s 
cut o f f , so o n l y p o r t i o n s of the minutes r e g a r d i n g the 
development of the MOB p r o j e c t are r e a d a b l e . 
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system." The Pace f a c i l i t y o p e r a t e s as a p a r t of the Sacr e d 

Heart H o s p i t a l System. 

P r o c e d u r a l H i s t o r y 

South B a l d w i n R e g i o n a l M e d i c a l C e nter ("South B a l d w i n " ) , 

a h e a l t h - c a r e f a c i l i t y l o c a t e d i n B a l d w i n County, f i l e d a 

p e t i t i o n f o r a d e c l a r a t o r y r u l i n g w i t h the S t a t e H e a l t h 

P l a n n i n g and Development Agency ("SHPDA"), r e q u e s t i n g t h a t 

SHPDA d e c l a r e S a c r e d H e a r t ' s p l a n s t o develop the MOB r e q u i r e d 

S a c r e d Heart t o o b t a i n a c e r t i f i c a t e of need ("CON") from 

SHPDA. I n f i r m a r y H e a l t h System ("IHS"), another h e a l t h - c a r e 

f a c i l i t y t h a t p r o v i d e s h e a l t h s e r v i c e s i n the M o b i l e 

County/Baldwin County a r e a , i n t e r v e n e d i n support of the 

p e t i t i o n . The a d m i n i s t r a t i v e law judge ("ALJ") a s s i g n e d t o 

hear the p e t i t i o n d e t e r m i n e d t h a t he l a c k e d j u r i s d i c t i o n t o 

d e c i d e the ma t t e r and remanded the p e t i t i o n t o the CON Review 

Board ("CONRB"). Because n e i t h e r the CONRB nor the A L J i s s u e d 

any r u l i n g on the p e t i t i o n w i t h i n 45 days, see A l a . Code 1975, 

§ 41-22-11(b) ( s t a t i n g t h a t an agency's f a i l u r e t o r u l e on a 

re q u e s t w i t h i n 45 days c o n s t i t u t e s a d e n i a l of the r e q u e s t ) , 

South B a l d w i n and IHS ( h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as 

"the opponents") f i l e d a p e t i t i o n f o r j u d i c i a l r e v i e w i n the 
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Montgomery C i r c u i t C o u r t . See A l a . Code 1975, § 41-22-20 

( e x p l a i n i n g the procedure t o seek j u d i c i a l r e v i e w of an agency 

d e c i s i o n ) . 

In the p e t i t i o n f o r j u d i c i a l r e v i e w , as o r i g i n a l l y f i l e d , 

the opponents sought an o r d e r d i r e c t i n g t h a t SHPDA conduct a 

f a c t - f i n d i n g p r o c e e d i n g and i s s u e a r u l i n g on the m e r i t s of 

the p e t i t i o n f o r a d e c l a r a t o r y r u l i n g . The opponents l a t e r 

amended t h e i r p e t i t i o n , r e q u e s t i n g t h a t the c i r c u i t c o u r t 

d e c l a r e t h a t the MOB p r o j e c t t h a t S a c r e d Heart was d e v e l o p i n g 

was r e v i e w a b l e under the s t a t u t e s and r e g u l a t i o n s p e r t a i n i n g 

t o SHPDA and thus r e q u i r e d S a c r e d Heart t o o b t a i n a CON i n 

or d e r t o o f f e r h e a l t h - c a r e s e r v i c e s i n the MOB. F i n a l l y , i n 

t h e i r f i n a l amended p e t i t i o n and c o m p l a i n t , the opponents 

sought d e c l a r a t o r y and i n j u n c t i v e r e l i e f under the Alabama 

A d m i n i s t r a t i v e Procedure A c t , A l a . Code 1975, § 41-22-1 e t 

s e q . ; the D e c l a r a t o r y Judgment A c t , A l a . Code 1975, § 6-6-220 

e t s e q . ; and § 22-21-276(a), one of the s t a t u t e s r e l a t i n g t o 

the r e g u l a t i o n of h e a l t h - c a r e f a c i l i t i e s , c o d i f i e d a t A l a . 

Code 1975, § 21-22-260 e t seq. The opponents s p e c i f i c a l l y 

r e q u e s t e d t h a t the c i r c u i t c o u r t determine t h a t a CON was 

r e q u i r e d f o r Sacred Heart t o o f f e r h e a l t h - c a r e s e r v i c e s i n the 
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MOB and t h a t the c i r c u i t c o u r t e n j o i n S a c r e d Heart from 

o f f e r i n g those s e r v i c e s i n the MOB u n t i l i t o b t a i n e d a CON. 

A l t h o u g h b o t h S a c r e d Heart and the opponents each sought 

a summary judgment i n t h e i r r e s p e c t i v e f a v o r , the c i r c u i t 

c o u r t d e n i e d b o t h motions and s e t the case f o r t r i a l . By 

agreement of the p a r t i e s , the c i r c u i t c o u r t d i d not h o l d a 

bench t r i a l ; i n s t e a d , i t took the case under s u b m i s s i o n on a 

j o i n t s u b m i s s i o n of e v i d e n c e . The c i r c u i t c o u r t e n t e r e d a 

judgment d e t e r m i n i n g t h a t the MOB p r o j e c t f e l l under "the 

p h y s i c i a n ' s o f f i c e exemption" c o n t a i n e d i n A l a . Code 1975, § 

22-21-260(6), and, t h u s , t h a t i t was not the e s t a b l i s h m e n t of 

a new h e a l t h - c a r e f a c i l i t y , which r e q u i r e s CON r e v i e w under 

A l a . Code 1975, § 2 2 - 2 1 - 2 6 3 ( a ) ( 1 ) . Based on t h a t 

d e t e r m i n a t i o n , the c i r c u i t c o u r t c o n c l u d e d t h a t S a c r e d Heart 

was not r e q u i r e d t o secure a CON t o o f f e r h e a l t h - c a r e s e r v i c e s 

i n the MOB. A f t e r c o n s i d e r a t i o n of a t i m e l y f i l e d 

postjudgment motion, the c i r c u i t c o u r t amended i t s judgment t o 

e x p l a i n t h a t the MOB p r o j e c t q u a l i f i e d f o r the p h y s i c i a n ' s 

o f f i c e exemption o n l y i n s o f a r as the t h r e e SHMG p h y s i c i a n s who 

were r e l o c a t i n g t h e i r south B a l d w i n County-area o f f i c e s i n t o 

the MOB were c o n c e r n e d ; however, the c i r c u i t c o u r t f u r t h e r 
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r u l e d t h a t a dding any a d d i t i o n a l p h y s i c i a n s or p r o v i d i n g 

a d d i t i o n a l s e r v i c e s would r e q u i r e Sacred Heart t o o b t a i n a CON 

b e f o r e adding such p h y s i c i a n s or p r o v i d i n g such s e r v i c e s i n 

the MOB. Sa c r e d Heart appealed t h a t judgment t o the Alabama 

Supreme C o u r t ; the opponents c r o s s - a p p e a l e d . Our supreme 

c o u r t t r a n s f e r r e d the appe a l and the c r o s s - a p p e a l t o t h i s 

c o u r t , p u r s u a n t t o A l a . Code 1975, § 12-2-7(6). A l l the 

p a r t i e s r e q u e s t e d o r a l argument; t h i s c o u r t g r a n t e d those 

r e q u e s t s , and o r a l argument was h e l d on A p r i l 21, 2010. 

Sta n d a r d of Review 

Our r e v i e w o f the c i r c u i t c o u r t ' s judgment i s de novo. 

Sevigny v. New South Fed. Sav. & Loan Ass'n, 586 So. 2d 884, 

886 ( A l a . 1991). "When r e v i e w i n g a case i n which the t r i a l 

c o u r t s a t w i t h o u t a j u r y and hea r d e v i d e n c e i n the form of 

s t i p u l a t i o n s , b r i e f s , and the w r i t i n g s of the p a r t i e s , t h i s 

C o urt s i t s i n judgment of the e v i d e n c e ; t h e r e i s no 

presumption of c o r r e c t n e s s . " Bean Dredging, L.L.C. v. Alabama  

Dep't of Revenue, 855 So. 2d 513, 516 ( A l a . 2003) ( c i t i n g 

C r a i g C o n s t r . Co. v. H e n d r i x , 568 So. 2d 752, 756 ( A l a . 1990), 

and O l d Southern L i f e I n s . Co. v. W i l l i a m s , 544 So. 2d 941, 

942 ( A l a . 1989)). However, we note t h a t we s h o u l d r e c o g n i z e 

10 



2090239 

t h a t SHPDA's i n t e r p r e t a t i o n of the s t a t u t e s g o v e r n i n g CON 

r e v i e w s h o u l d be g i v e n g r e a t weight by t h i s c o u r t . P l e a s u r e  

I s l a n d Ambulatory Surgery C t r . , LLC v. S t a t e H e a l t h P l a n n i n g  

& Dev. Agency, 38 So. 3d 739, 743 ( A l a . C i v . App. 2008). 

A p p l i c a b l e S t a t u t e s 

The laws r e l a t i n g t o the r e g u l a t i o n of h e a l t h - c a r e 

f a c i l i t i e s are s e t out i n A l a . Code 1975, § 22-21-260 e t seq. 

S e c t i o n 22-21-260(6) d e f i n e s " h e a l t h care f a c i l i t y " as 

f o l l o w s : 

"(6) H e a l t h c a r e f a c i l i t y . G e n e r a l and 
s p e c i a l i z e d h o s p i t a l s , i n c l u d i n g t u b e r c u l o s i s , 
p s y c h i a t r i c , l o n g - t e r m c a r e , and o t h e r t y p e s of 
h o s p i t a l s , and r e l a t e d f a c i l i t i e s such as, 
l a b o r a t o r i e s , o u t - p a t i e n t c l i n i c s , and c e n t r a l 
s e r v i c e f a c i l i t i e s o p e r a t e d i n c o n n e c t i o n w i t h 
h o s p i t a l s ; s k i l l e d n u r s i n g f a c i l i t i e s ; i n t e r m e d i a t e 
care f a c i l i t i e s ; s k i l l e d or i n t e r m e d i a t e care u n i t s 
o p e r a t e d i n v e t e r a n s ' n u r s i n g homes and v e t e r a n s ' 
homes, owned or o p e r a t e d by the S t a t e Department of 
V e t e r a n s ' A f f a i r s , as these terms are d e s c r i b e d i n 
Chapter 5A (commencing w i t h S e c t i o n 31-5A-1) of 
T i t l e 31, r e h a b i l i t a t i o n c e n t e r s ; p u b l i c h e a l t h 
c e n t e r s ; f a c i l i t i e s f o r s u r g i c a l t r e a t m e n t of 
p a t i e n t s not r e q u i r i n g h o s p i t a l i z a t i o n ; k i d n e y 
d i s e a s e t r e a t m e n t c e n t e r s , i n c l u d i n g f r e e - s t a n d i n g 
h e m o d i a l y s i s u n i t s ; community mental h e a l t h c e n t e r s 
and r e l a t e d f a c i l i t i e s ; a l c o h o l and drug abuse 
f a c i l i t i e s ; f a c i l i t i e s f o r the d e v e l o p m e n t a l l y 
d i s a b l e d ; h o s p i c e s e r v i c e p r o v i d e r s ; and home h e a l t h 
a g e n c i e s and h e a l t h maintenance o r g a n i z a t i o n s . The  
term h e a l t h c a r e f a c i l i t y s h a l l not i n c l u d e the  
o f f i c e s of p r i v a t e p h y s i c i a n s or d e n t i s t s , whether 
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f o r i n d i v i d u a l or group p r a c t i c e s and r e g a r d l e s s of  
ownership, or C h r i s t i a n S c i e n c e sanatoriums o p e r a t e d 
or l i s t e d and c e r t i f i e d by the F i r s t Church of 
C h r i s t , S c i e n t i s t , Boston, M a s s a c h u s e t t s , or a 
v e t e r a n s ' n u r s i n g home or v e t e r a n s ' home owned or 
o p e r a t e d by the S t a t e Department of V e t e r a n s ' 
A f f a i r s , not t o exceed 150 beds t o be b u i l t i n Bay 
M i n e t t e , Alabama, and a v e t e r a n s ' n u r s i n g home or 
v e t e r a n s ' home owned or o p e r a t e d by the S t a t e 
Department of V e t e r a n s ' A f f a i r s not t o exceed 150 
beds t o be b u i l t i n H u n t s v i l l e , Alabama, f o r which 
a p p l i c a t i o n s f o r f e d e r a l funds under f e d e r a l law are 
b e i n g c o n s i d e r e d by the U.S. Department of V e t e r a n s ' 
A f f a i r s p r i o r t o March 18, 1993." 

(Emphasis added.) 

That same s e c t i o n , § 22-21-260, f u r t h e r d e f i n e s b o t h 

" h e a l t h s e r v i c e s " and " i n s t i t u t i o n a l h e a l t h s e r v i c e s " : 

"(8) H e a l t h s e r v i c e s . C l i n i c a l l y r e l a t e d ( i . e . , 
d i a g n o s t i c , c u r a t i v e , or r e h a b i l i t a t i v e ) s e r v i c e s , 
i n c l u d i n g a l c o h o l , drug abuse, and mental h e a l t h 
s e r v i c e s c u s t o m a r i l y f u r n i s h e d on e i t h e r an i n -
p a t i e n t or o u t - p a t i e n t b a s i s by h e a l t h c a r e 
f a c i l i t i e s , but not i n c l u d i n g the l a w f u l p r a c t i c e of 
any p r o f e s s i o n or v o c a t i o n conducted i n d e p e n d e n t l y 
of a h e a l t h care f a c i l i t y and i n accordance w i t h 
a p p l i c a b l e l i c e n s i n g laws of t h i s s t a t e . 

"(9) I n s t i t u t i o n a l h e a l t h s e r v i c e s . H e a l t h 
s e r v i c e s p r o v i d e d i n or through h e a l t h c a r e 
f a c i l i t i e s or h e a l t h maintenance o r g a n i z a t i o n s , 
i n c l u d i n g the e n t i t i e s i n or through which such 
s e r v i c e s are p r o v i d e d . " 

S e c t i o n 22-21-263 p r o v i d e s : 

"(a) A l l new i n s t i t u t i o n a l h e a l t h s e r v i c e s which 
are s u b j e c t t o t h i s a r t i c l e and which are proposed 

12 



2090239 

t o be o f f e r e d or devel o p e d w i t h i n the s t a t e s h a l l be 
s u b j e c t t o r e v i e w under t h i s a r t i c l e . No 
i n s t i t u t i o n a l h e a l t h s e r v i c e s which are s u b j e c t t o 
t h i s a r t i c l e s h a l l be p e r m i t t e d which are 
i n c o n s i s t e n t w i t h the S t a t e H e a l t h P l a n . F o r the 
purposes of t h i s a r t i c l e , new i n s t i t u t i o n a l h e a l t h 
s e r v i c e s s h a l l i n c l u d e any of the f o l l o w i n g : 

"(1) The c o n s t r u c t i o n , development, 
a c q u i s i t i o n t hrough l e a s e or purchase, or 
o t h e r e s t a b l i s h m e n t of a new h e a l t h care 
f a c i l i t y o r h e a l t h m a i n t e n a n c e 
o r g a n i z a t i o n . " 

Pursuant t o § 22-21-265: 

"(a) On or a f t e r J u l y 30, 1979, no person t o 
which t h i s a r t i c l e a p p l i e s s h a l l a c q u i r e , c o n s t r u c t , 
or o p e rate a new i n s t i t u t i o n a l h e a l t h s e r v i c e , as 
d e f i n e d i n t h i s a r t i c l e , or f u r n i s h or o f f e r , or 
p u r p o r t t o f u r n i s h a new i n s t i t u t i o n a l h e a l t h 
s e r v i c e , as d e f i n e d i n t h i s a r t i c l e , or make an 
arrangement or commitment f o r f i n a n c i n g the o f f e r i n g 
of a new i n s t i t u t i o n a l h e a l t h s e r v i c e , u n l e s s the 
perso n s h a l l f i r s t o b t a i n from the SHPDA a 
c e r t i f i c a t e of need t h e r e f o r . ... " 

A n a l y s i s 

The i s s u e c e n t r a l t o b o t h the appeal and the c r o s s - a p p e a l 

i s whether Sacred Heart i s r e q u i r e d t o o b t a i n a CON b e f o r e i t 

may o f f e r h e a l t h - c a r e s e r v i c e s i n the MOB. Pursuant t o §§ 22-

21-263(a)(1) and 22-21-265, no new i n s t i t u t i o n a l h e a l t h 

s e r v i c e s may be o f f e r e d i n the s t a t e w i t h o u t f i r s t s e c u r i n g a 

CON from SHPDA. I n s t i t u t i o n a l h e a l t h s e r v i c e s are h e a l t h 
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s e r v i c e s p r o v i d e d t hrough h e a l t h - c a r e f a c i l i t i e s and h e a l t h -

maintenance o r g a n i z a t i o n s . There i s no d i s p u t e among the 

p a r t i e s t h a t the MOB p r o j e c t does not q u a l i f y as a h e a l t h -

maintenance o r g a n i z a t i o n . However, the p a r t i e s are s h a r p l y 

d i v i d e d over whether the MOB p r o j e c t q u a l i f i e s as a h e a l t h ¬

c a r e f a c i l i t y as d e f i n e d i n § 22-21-260(6) or whether i t 

q u a l i f i e s f o r an exemption from CON r e v i e w under t h a t same 

s t a t u t e . 

S a c r e d Heart argues t h a t the MOB p r o j e c t f i t s w i t h i n the 

exemption f o r a p h y s i c i a n ' s o f f i c e c o n t a i n e d i n § 22-21-

260(6). The p h y s i c i a n ' s o f f i c e exemption, as i t i s commonly 

known, c o n t a i n e d i n the s t a t u t e does e x c l u d e from the 

d e f i n i t i o n of " h e a l t h c a r e f a c i l i t y " "the o f f i c e s of p r i v a t e 

p h y s i c i a n s or d e n t i s t s , whether f o r i n d i v i d u a l or group 

p r a c t i c e s and r e g a r d l e s s of ownership." § 22-21-260(6). The 

opponents, however, argue t h a t the MOB p r o j e c t does not 

q u a l i f y f o r the exemption. Thus, the main q u e s t i o n 

c o n f r o n t i n g us i n these a p p e a l s i s whether the MOB p r o j e c t i s 

a h e a l t h - c a r e f a c i l i t y t h a t r e q u i r e s a CON or whether i t 

q u a l i f i e s as a p h y s i c i a n ' s o f f i c e under the exemption i n § 22-

21-260(6) and t h e r e f o r e does not r e q u i r e a CON. 
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The opponents r e l y on the p l a n n e d scope of the MOB 

p r o j e c t i n making t h e i r argument t h a t the MOB p r o j e c t does not 

q u a l i f y f o r the p h y s i c i a n ' s o f f i c e exemption. They p o i n t out 

t h a t the MOB p r o j e c t was develo p e d and d e s i g n e d t o house an 

am b u l a t o r y - s u r g e r y c e n t e r , a r e h a b i l i t a t i o n c e n t e r , a 

l a b o r a t o r y , and d i a g n o s t i c equipment. Based on Sacr e d H e a r t ' s 

own a d v e r t i s e m e n t s r e g a r d i n g the MOB p r o j e c t and the minutes 

of b o t h the Sacr e d Heart b o a r d of d i r e c t o r s and the SHMG 

management board, the opponents contend t h a t the MOB p r o j e c t 

was d e s i g n e d t o o f f e r a wide a r r a y of s e r v i c e s and t o expand 

Sac r e d H e a r t ' s presence i n the are a and not merely t o p r o v i d e 

a new p r i m a r y o f f i c e f o r SHMG p h y s i c i a n s . 

S a c r e d Heart r e a d i l y admits t h a t any a m b u l a t o r y - s u r g e r y 

c e n t e r housed w i t h i n the MOB would r e q u i r e a CON i n o r d e r t o 

op e r a t e . However, Sacred Heart contends t h a t i t was not 

r e q u i r e d t o secure a CON f o r the proposed a m b u l a t o r y - s u r g e r y 

c e n t e r because PIASC, the e n t i t y t h a t i n t e n d e d t o a c t u a l l y 

p r o v i d e a m b u l a t o r y - s u r g e r y s e r v i c e s i n the MOB, sought a CON 

on i t s own b e h a l f . Thus, Sa c r e d Heart argues, the f a c t t h a t 

a p o r t i o n of the space i t l e a s e d i n the MOB was i n t e n d e d f o r 

use as an a m b u l a t o r y - s u r g e r y c e n t e r would not p r e v e n t the 
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u t i l i z a t i o n of the r e m a i n i n g p a r t s of the b u i l d i n g . Because 

PIASC was not awarded a CON t o o p e r a t e an a m b u l a t o r y - s u r g e r y 

c e n t e r , S a c r e d Heart says t h a t i t w i l l c o n v e r t the space 

o r i g i n a l l y i n t e n d e d t o house the a m b u l a t o r y - s u r g e r y c e n t e r 

i n t o a d d i t i o n a l o f f i c e space f o r the SHMG p h y s i c i a n s or i n t o 

t i m e - s h a r e o f f i c e space f o r o t h e r , non-SHMG p h y s i c i a n s . 

T h e r e f o r e , S a c r e d Heart argues t h a t the f a c t t h a t the MOB 

p r o j e c t was i n t e n d e d t o house an a m b u l a t o r y - s u r g e r y c e n t e r 

s h o u l d not be c o n s i d e r e d when d e t e r m i n i n g whether the MOB 

p r o j e c t i s or i s not a h e a l t h - c a r e f a c i l i t y under § 22-21-

260(6). 

The opponents, however, argue t h a t , r e g a r d l e s s of PIASC's 

attempt t o secure a CON f o r the a m b u l a t o r y - s u r g e r y c e n t e r , the 

MOB p r o j e c t was never d e s i g n e d t o s i m p l y house a m u l t i -

s p e c i a l t y p r a c t i c e , but was i n s t e a d d e v e l o p e d t o p r o v i d e new 

i n s t i t u t i o n a l h e a l t h s e r v i c e s t o the south B a l d w i n County a r e a 

through b o t h the p l a n n e d a m b u l a t o r y - s u r g e r y c e n t e r and the 

r e c r u i t m e n t of an o n c o l o g i s t and the n e c e s s a r y purchase of 

c e r t a i n equipment f o r cancer d i a g n o s i s . 3 See § 22-21-

3 S a c r e d Heart argues t h a t the s p e c i f i c argument t h a t a CON 
was r e q u i r e d b e f o r e S a c r e d Heart d e v e l o p e d the MOB p r o j e c t 
because of the p l a n f o r the i n c l u s i o n of the ambulatory-
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263(a) (1) ( r e q u i r i n g CON re v i e w be sought f o r the development 

of a new h e a l t h - c a r e f a c i l i t y ) . The cr u x of the argument 

p r e s e n t e d by the opponents i s t h a t the MOB p r o j e c t must be 

viewed as a whole, not i n i t s v a r i o u s p a r t s , t o determine 

whether the MOB p r o j e c t r e q u i r e s a CON. The opponents r e l y on 

v a r i o u s a d m i n i s t r a t i v e r u l i n g s by the CONRB, which i n d i c a t e 

t h a t the p r o j e c t s h o u l d be viewed as a whole t o determine 

whether i t q u a l i f i e s f o r the p h y s i c i a n ' s o f f i c e exemption or 

whether i t i s s u b j e c t t o CON re v i e w . See CONRB A d m i n i s t r a t i v e 

R u l i n g R e g a r d i n g Heart Lung A s s o c i a t e s of America, P.C., DR-

100 (August 29, 2001) ( d e t e r m i n i n g t h a t the p r o j e c t under 

r e v i e w , "as a whole," d i d not q u a l i f y f o r the p h y s i c i a n ' s 

o f f i c e e xemption); CONRB A d m i n i s t r a t i v e R u l i n g R e g a r d i n g 

M o b i l e U r o l o g y Group, P.A., DR-116 (March 6, 2008) ("DR-116") 

s u r g e r y c e n t e r was not r a i s e d i n the c i r c u i t c o u r t . The 
opponents, however, say t h a t they c h a l l e n g e d the development 
of the MOB p r o j e c t and i t s o p e r a t i o n from the b e g i n n i n g based 
on t h e i r a s s e r t i o n t h a t , as a whole, the MOB p r o j e c t was new 
h e a l t h - c a r e f a c i l i t y and r e q u i r e d a CON because of i t s 
purposes, d e s i g n , and the new i n s t i t u t i o n a l h e a l t h s e r v i c e s i t 
p r o p o s e d t o o f f e r . We agree t h a t the opponents have 
c h a l l e n g e d the MOB p r o j e c t from i t s i n c e p t i o n w i t h arguments 
br o a d enough t o cover the argument t h a t the i n c l u s i o n of the 
a m b u l a t o r y - s u r g e r y c e n t e r i n the p l a n f o r the MOB p r o j e c t 
r e q u i r e d S a c r e d Heart t o seek a CON f o r the e n t i r e MOB 
p r o j e c t . 
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( n o t i n g t h a t the d e t e r m i n a t i o n whether a p r o j e c t f a l l s w i t h i n 

the p h y s i c i a n ' s o f f i c e exemption must be based on a l l the 

evi d e n c e i n the r e c o r d b e f o r e the CONRB and t h a t the CONRB 

performs "a c a r e f u l and i n f o r m e d r e v i e w of the n a t u r e of the 

f a c i l i t y , the r e l a t i o n s h i p of the t r e a t i n g p h y s i c i a n s , the 

t e c h n i c a l c a p a b i l i t y b e i n g a c q u i r e d by the sponsors and the 

proposed s e r v i c e s t o be p r o v i d e d " i n making such a 

d e t e r m i n a t i o n ) . In f a c t , i n one l e t t e r of n o n - r e v i e w a b i l i t y 4 

c o n t a i n e d i n the r e c o r d , A l v a Lambert, the E x e c u t i v e D i r e c t o r 

of SHPDA, i n d i c a t e d t h a t , i n r e v i e w i n g whether a p a r t i c u l a r 

p r o j e c t f i t s w i t h i n the p h y s i c i a n ' s o f f i c e exemption, SHPDA 

seeks " t o u n d e r s t a n d the scope of the p r o p o s a l , " i n d i c a t i n g 

'Pursuant t o Rule 410-1-7-.02(1), A l a . Admin. Code 
(SHPDA), any person may r e q u e s t , " f o r i n f o r m a t i o n a l purposes 
o n l y , " what i s commonly r e f e r r e d t o as a l e t t e r of non-
r e v i e w a b i l i t y from the e x e c u t i v e d i r e c t o r of SHPDA: 

"Any person may r e q u e s t f o r i n f o r m a t i o n a l purposes 
o n l y a d e t e r m i n a t i o n as t o the c u r r e n t r e v i e w a b i l i t y 
of an a n t i c i p a t e d p r o j e c t or d e t e r m i n a t i o n of 
exemption f o r replacement equipment. Such r e q u e s t 
s h a l l be s u b m i t t e d i n w r i t i n g d i s c l o s i n g f u l l 
f a c t u a l i n f o r m a t i o n , supplemented by any a d d i t i o n a l 
i n f o r m a t i o n or documentation which the E x e c u t i v e 
D i r e c t o r may deem n e c e s s a r y . " 

S a c r e d Heart d i d not seek a l e t t e r of n o n - r e v i e w a b i l i t y 
r e g a r d i n g the MOB p r o j e c t . 
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t h a t the e n t i r e p r o j e c t and not j u s t s e p a r a t e p a r t s of a 

p r o j e c t must be rev i e w e d t o determine whether a p r o j e c t 

r e q u i r e s CON re v i e w as a new h e a l t h - c a r e f a c i l i t y or whether 

i t q u a l i f i e s as a p h y s i c i a n ' s o f f i c e and i s exempt from CON 

rev i e w . L e t t e r of N o n - R e v i e w a b i l i t y R e g a r d i n g Norwood C l i n i c , 

RV2001-18 (May 1, 2001). 

The CONRB has s e t out f o u r c r i t e r i a i t c o n s i d e r s when 

d e t e r m i n i n g whether a p a r t i c u l a r p r o j e c t meets the p h y s i c i a n ' s 

o f f i c e exemption: 

"1. That the proposed s e r v i c e s are t o be p r o v i d e d , 
and r e l a t e d equipment used, e x c l u s i v e l y by the 
p h y s i c i a n s i d e n t i f i e d as the owners or employees of 
the p h y s i c i a n s ' p r a c t i c e f o r the care of t h e i r 
p a t i e n t s . 

"2. That the proposed s e r v i c e s are t o be p r o v i d e d , 
and r e l a t e d equipment used, a t the p r i m a r y o f f i c e of 
such p h y s i c i a n s . 

"3. That a l l p a t i e n t b i l l i n g s r e l a t e d t o such 
s e r v i c e s are through, or e x p r e s s l y on b e h a l f o f , the 
p h y s i c i a n s ' p r a c t i c e , and not on b e h a l f o f a t h i r d 
p a r t y . 

"4. That the equipment s h a l l not be used f o r 
i n p a t i e n t c a r e , nor by, th r o u g h or on b e h a l f of a 
h e a l t h care f a c i l i t y . " 

CONRB A d m i n i s t r a t i v e R u l i n g R e g a r d i n g The I n s t i t u t e f o r 

Advanced C a r d i o v a s c u l a r Care, DR-110 (May 3, 2007) ("DR-110"). 
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Sacr e d Heart argues t h a t the MOB p r o j e c t q u a l i f i e s as a 

p h y s i c i a n ' s o f f i c e under the f o u r c r i t e r i a . S a c r e d Heart 

p o i n t s out t h a t a l a r g e p o r t i o n of the MOB w i l l be used t o 

house the p r i m a r y o f f i c e s of SHMG p h y s i c i a n s and the 

d i a g n o s t i c equipment p r e s e n t l y used by those p h y s i c i a n s , which 

was o r i g i n a l l y l o c a t e d a t an o f f i c e i n F o l e y . That d i a g n o s t i c 

equipment, says S a c r e d H e a r t , w i l l be u t i l i z e d o n l y by SHMG 

p h y s i c i a n s . However, ev i d e n c e p r e s e n t e d t o the c i r c u i t c o u r t 

i n d i c a t e d t h a t SHMG p h y s i c i a n s whose p r i m a r y o f f i c e w i l l not 

be w i t h i n the MOB w i l l u t i l i z e the equipment housed w i t h i n the 

MOB. A c c o r d i n g t o Sacred H e a r t , the non-SHMG p h y s i c i a n s t h a t 

use the o t h e r areas of the MOB, i . e . , the are a o r i g i n a l l y 

p l a n n e d t o house an a m b u l a t o r y - s u r g e r y c e n t e r and the ti m e -

share space, w i l l not have a c c e s s t o the equipment used f o r 

d i a g n o s t i c purposes by the SHMG p h y s i c i a n s w i t h t h e i r p r i m a r y 

o f f i c e s i n the MOB. As noted e a r l i e r , S a c r e d Heart p r e s e n t e d 

e v i d e n c e i n d i c a t i n g t h a t SHMG p h y s i c i a n s a l l use the same 

b i l l i n g number and t h a t a l l p a t i e n t b i l l i n g i s ha n d l e d by a 

d i v i s i o n d e d i c a t e d t o p e r f o r m i n g t h a t f u n c t i o n f o r a l l SHMG 

p h y s i c i a n s . F i n a l l y , S acred Heart a s s u r e s t h a t the equipment 

housed w i t h i n the MOB w i l l not be used f o r i n p a t i e n t care or 
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be used by, though, or on b e h a l f of any h e a l t h - c a r e f a c i l i t y . 

The opponents, however, d i s a g r e e w i t h S a c r e d H e a r t ' s 

c o n c l u s i o n t h a t the MOB p r o j e c t meets the CONRB's c r i t e r i a . 

Among o t h e r t h i n g s , the opponents r e l y on DR-116 i n a r g u i n g 

t h a t the MOB p r o j e c t "goes beyond a common sense d e f i n i t i o n of 

a ' p h y s i c i a n ' s o f f i c e , ' and i s s u b j e c t t o r e v i e w under the CON 

s t a t u t e s and r e g u l a t i o n s . " The CONRB det e r m i n e d i n DR-116 

t h a t the proposed c o n s t r u c t i o n of a new f a c i l i t y t o house the 

group p r a c t i c e M o b i l e U r o l o g y Group, P.A. ("MUG"), MUG'S p l a n 

t o add s i x new u r o l o g i s t s t o the p r a c t i c e , MUG'S a n t i c i p a t e d 

employment of an oncology r a d i o l o g i s t , and MUG'S purchase of 

a VARIAN M e d i c a l System f o r the tr e a t m e n t of c e r t a i n c a n c e r s 

would r e q u i r e a CON. A c c o r d i n g t o the CONRB, MUG a l r e a d y had 

two g e o g r a p h i c a l l o c a t i o n s and s a t e l l i t e c l i n i c s i n t h r e e 

s m a l l e r communities i n M o b i l e County and B a l d w i n County. MUG 

had i n d i c a t e d t h a t i t d e s i r e d the VARIAN M e d i c a l System o n l y 

t o a s s i s t i n i t s t r e a t m e n t of ca n c e r s r e l a t e d t o i t s u r o l o g y 

p r a c t i c e ; however, the system c o u l d be u t i l i z e d t o t r e a t 

v a r i o u s forms of cance r . In p a r t , the CONRB i n d i c a t e d t h a t i t 

d i d not have s u f f i c i e n t i n f o r m a t i o n b e f o r e i t t o sup p o r t MUG's 

c l a i m t h a t the p h y s i c i a n ' s o f f i c e exemption would a p p l y t o i t s 
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p l a n . However, the CONRB f u r t h e r e x p l a i n e d t h a t " [ t ] h e f a r -

f l u n g n a t u r e of MUG's p r a c t i c e i s p a r t i c u l a r l y s i g n i f i c a n t 

when viewed i n l i g h t of the b r o a d c a p a b i l i t i e s of the [VARIAN] 

M e d i c a l System and MUG's p l a n s t o add a t l e a s t (1) oncology 

r a d i o l o g i s t a t the new f a c i l i t y . " The CONRB co n c l u d e d i t s 

r u l i n g by s t a t i n g t h a t 

" [ t ] h e r e i s a p o i n t where an o u t - p a t i e n t f a c i l i t y , 
even one de v e l o p e d and owned by p h y s i c i a n s , goes 
beyond a common sense d e f i n i t i o n of a ' p h y s i c i a n ' s 
o f f i c e , ' and i s s u b j e c t t o re v i e w under the CON 
s t a t u t e s and r e g u l a t i o n s . A r e v i e w of such p r o j e c t s 
as p a r t of the normal CON p r o c e s s i s n e c e s s a r y t o 
p r e v e n t the v e r y type of h e a l t h c a r e d u p l i c a t i o n and 
waste t h a t the CON laws were i n t e n d e d t o p r e v e n t . " 

S i m i l a r l y , i n DR-110, the CONRB co n c l u d e d t h a t a m u l t i -

f l o o r f a c i l i t y i n t e n d e d t o house a CT scanner, a h e a r t -

c a t h e t e r i z a t i o n l a b o r a t o r y , and space f o r o t h e r m e d i c a l 

p r a c t i c e s b e s i d e s the p r i m a r y c a r d i o v a s c u l a r groups t h a t 

i n t e n d e d t o develop the f a c i l i t y , which was t o be known as the 

I n s t i t u t e f o r Advanced C a r d i o v a s c u l a r Care ("IACC"), d i d not 

q u a l i f y f o r the p h y s i c i a n ' s o f f i c e exemption. The CONRB noted 

t h a t the main problem w i t h the proposed f a c i l i t y was the f a c t 

t h a t one p h y s i c i a n group owned the equipment and t h a t i t 

i n t e n d e d t o share t h a t equipment w i t h another p h y s i c i a n group. 
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The CONRB s t a t e d t h a t "the d e s i g n and p l a n s f o r the f a c i l i t y 

r e f l e c t a d i f f e r e n t i n t e n t , one where m u l t i p l e p h y s i c i a n s use 

the f a c i l i t y and the o n - s i t e equipment f o r m e d i c a l p r o c e d u r e s 

i n a f a s h i o n t h a t i s f u n c t i o n a l l y i n d i s t i n g u i s h a b l e from the 

s e r v i c e s performed i n a h o s p i t a l . " Thus, the CONRB co n c l u d e d 

t h a t "the d e s i g n and s t r u c t u r e of t h i s l a r g e m u l t i - f l o o r 

f a c i l i t y r e f l e c t s an i n t e n t t o share and use f a c i l i t i e s and 

equipment f o r the tr e a t m e n t of p a t i e n t s o t h e r than j u s t those 

of the t r e a t i n g p h y s i c i a n s whose p r i m a r y o f f i c e s are l o c a t e d 

a t the f a c i l i t y " and det e r m i n e d t h a t the IACC f a c i l i t y d i d not 

q u a l i f y f o r the p h y s i c i a n ' s o f f i c e exemption and r e q u i r e d CON 

rev i e w . 

Based on the ev i d e n c e i n the r e c o r d , we cannot agree w i t h 

S a c r e d Heart t h a t the MOB p r o j e c t meets the c r i t e r i a f o r the 

p h y s i c i a n ' s o f f i c e exemption s e t out by the CONRB. L i k e the 

f a c i l i t y i n DR-110, the equipment housed i n the MOB would be 

used f o r the tr e a t m e n t of p a t i e n t s o t h e r than those of the 

SHMG p h y s i c i a n s whose p r i m a r y o f f i c e would be l o c a t e d i n the 

MOB. In a d d i t i o n , the scope of the MOB p r o j e c t , as o r i g i n a l l y 

d e s i g n e d and developed, reaches i n our minds the p o i n t 

r e f e r r e d t o by the CONRB i n DR-116, "where an o u t - p a t i e n t 
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f a c i l i t y , even one develo p e d and owned by p h y s i c i a n s , goes 

beyond a common sense d e f i n i t i o n of a ' p h y s i c i a n ' s o f f i c e , ' 

and i s s u b j e c t t o r e v i e w under the CON s t a t u t e s and 

r e g u l a t i o n s . " Thus, we conclude t h a t the MOB p r o j e c t i s not 

exempt from CON re v i e w by v i r t u e of the p h y s i c i a n ' s o f f i c e 

exemption. 

C o n c l u s i o n 

V i e w i n g the MOB p r o j e c t as a whole and c o n s i d e r i n g the 

announcements r e g a r d i n g i t s scope d u r i n g i t s e a r l y 

development, t h i s c o u r t cannot determine, as Sacred Heart 

would have us do, t h a t the MOB was d e s i g n e d f o r use merely as 

a p h y s i c i a n ' s o f f i c e . A l t h o u g h S a c r e d Heart i n c l u d e d i n the 

MOB p r o j e c t space f o r SHMG p h y s i c i a n s ' o f f i c e s , the scope of 

the p r o j e c t extended f a r beyond a mere ex p a n s i o n of the 

o f f i c e s of SHMG p h y s i c i a n s . The s t a t e d purpose of the 

s t a t u t e s r e q u i r i n g CON r e v i e w i s " t o p r e v e n t the c o n s t r u c t i o n 

of unnecessary and i n a p p r o p r i a t e h e a l t h c a r e f a c i l i t i e s 

t h r ough a system of mandatory r e v i e w s of new i n s t i t u t i o n a l 

h e a l t h s e r v i c e s . ..." A l a . Code 1975, § 22-21-261. To a l l o w 

w i t h o u t CON r e v i e w the development of a h e a l t h - c a r e f a c i l i t y 

i n t e n d e d t o house not o n l y p h y s i c i a n s ' o f f i c e s but a l s o an 
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a m b u l a t o r y - s u r g e r y c e n t e r , a l a b o r a t o r y , and a r e h a b i l i t a t i o n 

c e n t e r , would undermine the purposes of the CON s t a t u t e s . See  

P l e a s u r e I s l a n d Ambulatory Surgery C t r . , 38 So. 3d a t 744. 

Sacre d Heart, by p r o c e e d i n g w i t h the development of the 

44,000-square-foot MOB p r o j e c t w i t h o u t s e e k i n g e i t h e r a l e t t e r 

of n o n - r e v i e w a b i l i t y or a CON, a c t e d p r e m a t u r e l y . S a c r e d 

H e a r t ' s c h o i c e t o b u i l d f i r s t and t o hope t h a t a CON would be 

g r a n t e d l a t e r v i o l a t e s the l e t t e r and s p i r i t of the CON 

s t a t u t e . 

Based on our c o n c l u s i o n t h a t the MOB p r o j e c t does not 

q u a l i f y f o r the p h y s i c i a n ' s o f f i c e exemption, we r e v e r s e the 

judgment of the c i r c u i t c o u r t and remand the cause f o r the 

e n t r y of a judgment d e c l a r i n g t h a t the MOB p r o j e c t , as 

develop e d as a whole, does not q u a l i f y f o r the p h y s i c i a n ' s 

o f f i c e exemption because SHMG d i a g n o s t i c equipment would be 

used by SHMG p h y s i c i a n s whose p r i m a r y o f f i c e s are not l o c a t e d 

i n the MOB, and, t h u s , t h a t i t r e q u i r e s CON r e v i e w . In 

a d d i t i o n , the c i r c u i t c o u r t s h o u l d e n j o i n Sacred Heart from 

o f f e r i n g h e a l t h - c a r e s e r v i c e s i n the MOB u n t i l a CON i s 

secu r e d . In l i g h t of our r e s o l u t i o n of t h i s i s s u e , we 

p r e t e r m i t c o n s i d e r a t i o n of the o t h e r i s s u e s r a i s e d by the 
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p a r t i e s . See F a v o r i t e Market S t o r e v. Waldrop, 924 So. 2d 

719, 723 ( A l a . C i v . App. 2005) ( p r e t e r m i t t i n g d i s c u s s i o n of 

a d d i t i o n a l i s s u e s when the d e c i d e d i s s u e was d i s p o s i t i v e of 

the c a s e ) . 

APPLICATION OVERRULED; OPINION OF JUNE 25, 2010, 

WITHDRAWN; OPINION SUBSTITUTED; REVERSED AND REMANDED. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

Bryan, J . , concurs t o deny the a p p l i c a t i o n f o r r e h e a r i n g 

but concurs i n the r e s u l t as t o the o p i n i o n , w i t h w r i t i n g . 

P i t t m a n , J . , d i s s e n t s , w i t h w r i t i n g . 

Moore, J . , d i s s e n t s , w i t h o u t w r i t i n g . 
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BRYAN, Judge, c o n c u r r i n g i n the r e s u l t . 

T h i s i s a c l o s e case, and I commend c o u n s e l f o r a l l the 

p a r t i e s f o r the e x c e l l e n t b r i e f s and arguments. C o n s i d e r i n g 

the m e d i c a l - o f f i c e - b u i l d i n g ("MOB") p r o j e c t as a whole from 

i t s i n c e p t i o n , I conclude t h a t t h a t p r o j e c t was i n t e n d e d t o be 

something more than an " o f f i c e [ ] of p r i v a t e p h y s i c i a n s " so as 

t o be exempt under § 22-21-260(6), A l a . Code 1975. I note 

p a r t i c u l a r l y t h a t one of the c r i t e r i a c o n s i d e r e d by the 

C e r t i f i c a t e of Need Review Board ("CONRB") i n d e t e r m i n i n g 

whether a p r o j e c t meets the " p h y s i c i a n ' s o f f i c e exemption" i s 

whether "the proposed s e r v i c e s are t o be p r o v i d e d , and r e l a t e d 

equipment used, a t the p r i m a r y o f f i c e of such p h y s i c i a n s . " 

CONRB A d m i n i s t r a t i v e R u l i n g R e g a r d i n g The I n s t i t u t e f o r 

Advanced C a r d i o v a s c u l a r Care, DR-110 (May 3, 2007). In t h i s 

case, P e t e r H e c k a t o r n , the e x e c u t i v e v i c e p r e s i d e n t of Sacred 

Heart H e a l t h System, I n c . , and p r e s i d e n t of the Sacr e d Heart 

M e d i c a l Group ("SHMG"), t e s t i f i e d t h a t he i n t e n d e d t o p e r m i t 

SHMG p h y s i c i a n s whose o f f i c e s were not l o c a t e d i n the MOB t o 

use the MOB's f a c i l i t i e s . 
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PITTMAN, Judge, d i s s e n t i n g . 

The p l a i n language chosen by the l e g i s l a t u r e i n "the 

p h y s i c i a n ' s o f f i c e exemption" e x c l u d e s from the scope of 

r e g u l a t e d " h e a l t h c a r e f a c i l i t [ i e s ] " the " o f f i c e s of p r i v a t e 

p h y s i c i a n s or d e n t i s t s ... f o r ... group p r a c t i c e s ... 

r e g a r d l e s s of ownership." A l a . Code 1975, § 22-21-260(6) 

(emphasis added). The f a c i l i t y a t i s s u e i n t h i s case, w i t h 

the e x c e p t i o n of an a m b u l a t o r y - c a r e c e n t e r (which, as the main 

o p i n i o n n o t e s , has a l r e a d y been the s u b j e c t of a d m i n i s t r a t i v e 

CON p r o c e e d i n g s ) and s e p a r a t e areas i n t e n d e d f o r s u b l e a s e and 

f o r r e t e n t i o n by the owner, i s i n t e n d e d f o r the e x c l u s i v e use 

of a s i n g l e group p r a c t i c e : S a c r e d H e a r t ' s a f f i l i a t e d 

p h y s i c i a n s , whose p a t i e n t b i l l i n g s are f u l l y c e n t r a l i z e d . In 

my view, the main o p i n i o n p e n a l i z e s S a c r e d Heart f o r b e i n g too 

s u c c e s s f u l i n r e c r u i t i n g and r e t a i n i n g i t s numerous p h y s i c i a n s 

by p r e v e n t i n g i t from e s t a b l i s h i n g a m e d i c a l o f f i c e f o r those 

p h y s i c i a n s i n G u l f Shores. Because I b e l i e v e t h a t the 

f a c i l i t y a t i s s u e f a l l s w i t h i n the p h y s i c i a n ' s o f f i c e 

exemption as s e t f o r t h by the l e g i s l a t u r e and as r e a s o n a b l y 

i n t e r p r e t e d by the a d m i n i s t r a t i v e agency w i t h p r i m a r y 

i m p l e m e n t a t i o n a u t h o r i t y , I r e s p e c t f u l l y d i s s e n t from the 

r e v e r s a l of the t r i a l c o u r t ' s judgment. 
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