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"On January 16, 2008, V i t a l y Morgungenko and 
Lana Morgungenko f i l e d i n the t r i a l c o u r t an 
o b j e c t i o n t o the proposed s a l e of a p u r p o r t e d l y 
abandoned v e h i c l e by Dwayne's Body Shop 
('Dwayne's'). Dwayne's had sought t o s e l l the 
v e h i c l e a t i s s u e p u r s u a n t t o the Abandoned Motor 
V e h i c l e A c t ('the A c t ' ) , § 32-13-1 e t seq., A l a . 
Code 1975, i n o r d e r t o r e c o v e r s t o r a g e f e e s and the 
c o s t of c e r t a i n r e p a i r s i t had performed on the 
v e h i c l e . I n t h e i r o b j e c t i o n , the Morgungenkos 
i n d i c a t e d t h a t they were the owners of the v e h i c l e 
a t i s s u e and t h a t Dwayne's had performed r e p a i r s on 
the v e h i c l e t h a t they contended were not a u t h o r i z e d . 

"The t r i a l c o u r t s c h e d u l e d the m a t t e r f o r a 
h e a r i n g . The Morgungenkos then f i l e d a motion 
s e e k i n g p e r m i s s i o n t o f i l e a c o m p l a i n t a l l e g i n g 
c l a i m s of d e t i n u e and c o n v e r s i o n . On June 4, 2008, 
the t r i a l c o u r t e n t e r e d an o r d e r a l l o w i n g the 
Morgungenkos t o f i l e t h e i r c o m p l a i n t but s p e c i f y i n g 
t h a t 'the t r i a l of s a i d c o m p l a i n t s h a l l be s e v e r e d 
from and h e a r d s e p a r a t e l y a p a r t from any h e a r i n g 
which may be h e l d ' p e r t a i n i n g t o t h e i r o b j e c t i o n t o 
the s a l e of the p u r p o r t e d l y abandoned v e h i c l e . 

"Dwayne's moved t o d i s m i s s the Morgungenkos' 
o b j e c t i o n and c o m p l a i n t , a l l e g i n g t h a t the 
Morgungenkos were not the owners of the v e h i c l e a t 
i s s u e and, t h e r e f o r e , t h a t they l a c k e d s t a n d i n g i n 
t h i s m a t t e r . I n su p p o r t of i t s motion t o d i s m i s s , 
Dwayne's s u b m i t t e d t o the t r i a l c o u r t a p r i n t o u t of 
a document i n d i c a t i n g t h a t Y u r i Morgungenko was the 
r e g i s t e r e d owner of the v e h i c l e . 

"The t r i a l c o u r t conducted an ore tenus h e a r i n g . 
We note t h a t a t t h a t h e a r i n g Dwayne's argued and 
p r e s e n t e d e v i d e n c e r e g a r d i n g the i s s u e whether the 
Morgungenkos had s t a n d i n g t o a s s e r t t h e i r c l a i m s 
p e r t a i n i n g t o the v e h i c l e . 

"On J u l y 9, 2008, the t r i a l c o u r t e n t e r e d an 
o r d e r f i n d i n g the v e h i c l e t o be an 'abandoned 
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v e h i c l e , ' as t h a t term i s d e f i n e d i n § 32-13-1, A l a . 
Code 1975, and o r d e r i n g t h a t the v e h i c l e be s o l d a t 
p u b l i c a u c t i o n . I n i t s J u l y 9, 2008, o r d e r , the 
t r i a l c o u r t a l s o s t a t e d t h a t i t had made no 
d e t e r m i n a t i o n as t o whether the s t o r a g e f e e s c l a i m e d 
by Dwayne's were r e a s o n a b l e and t h a t i t would 
conduct a f u t u r e h e a r i n g on t h a t i s s u e i f any p a r t y 
r e q u e s t e d such a h e a r i n g . 

"The Morgungenkos f i l e d a motion r e q u e s t i n g a 
h e a r i n g on the re a s o n a b l e n e s s of the c l a i m e d s t o r a g e 
f e e s and s e e k i n g a s t a y of the s a l e of the v e h i c l e . 
Dwayne's f i l e d what i t c h a r a c t e r i z e d as a R u l e 59, 
A l a . R. C i v . P., 'motion t o a l t e r , amend, or v a c a t e 
the judgment.' 1 The t r i a l c o u r t s c h e d u l e d the 
pending motions f o r a h e a r i n g on August 6, 2008, and 
i t l a t e r r e s c h e d u l e d the h e a r i n g f o r September 29, 
2008. However, on August 18, 2008, the Morgungenkos 
f i l e d a n o t i c e of a p p e a l . The appeal was 
t r a n s f e r r e d t o t h i s c o u r t by the supreme c o u r t , 
p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

" 1 ' [ A ] R u l e 59 motion may be made o n l y i n 
r e f e r e n c e t o a f i n a l judgment or o r d e r . ' Malone v.  
Gainey, 726 So. 2d 725, 725 n. 2 ( A l a . C i v . App. 
1999)." 

Morgungenko v. Dwayne's Body Shop, 23 So. 3d 671, 672-73 ( A l a . 

C i v . App. 2009). 

The v e h i c l e a t i s s u e i s a Kenworth W-900 d i e s e l t r u c k 

commonly known as a " t r a c t o r - t r a i l e r " or "semi t r u c k . " On or 

about June 7, 2007, the v e h i c l e was i n v o l v e d i n a c o l l i s i o n i n 

or near T a l l a h a s s e e , F l o r i d a . A t the time of the a c c i d e n t , 
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the v e h i c l e was d r i v e n by Y u r i Morgungenko ( " Y u r i " ) , V i t a l y 

Morgungenko's b r o t h e r . 

The r e c o r d i n d i c a t e s t h a t a f t e r the a c c i d e n t , a t the 

d i r e c t i o n of the v e h i c l e ' s i n s u r e r , the v e h i c l e was towed t o 

a Kenworth d e a l e r i n Dothan. The Kenworth d e a l e r , because i t 

c o u l d not p e r f o r m the n e c e s s a r y r e p a i r work on the v e h i c l e , 

had the v e h i c l e towed t o the premises of Dewayne's P a i n t & 

Body, LLC ("Dewayne's") 1 f o r the n e c e s s a r y r e p a i r s . V i t a l y 

Morgungenko ("Morgungenko") t e s t i f i e d t h a t when he and h i s 

w i f e c a l l e d t he Kenworth d e a l e r t o check on the p r o g r e s s of 

the r e p a i r s , they l e a r n e d t h a t the Kenworth d e a l e r had sent 

the v e h i c l e t o Dewayne's. A c c o r d i n g t o Morgungenko, the 

v e h i c l e was a l r e a d y a t Dewayne's when he l e a r n e d of t h a t 

t r a n s f e r . 

Dewayne Howard, the owner of Dewayne's, t e s t i f i e d t h a t 

the v e h i c l e a r r i v e d a t h i s shop on June 29, 2007. Howard 

1The p l e a d i n g s , motions, o r d e r s , and judgment i n t h i s 
m a t t e r i d e n t i f y the d e f e n d a n t / a p p e l l e e as "Dwayne's Body 
Shop." However, a c l o s e r e x a m i n a t i o n of the r e c o r d and 
e x h i b i t s i n d i c a t e t h a t the c o r r e c t name of t h i s p a r t y i s 
"Dewayne's P a i n t & Body, LLC." A c c o r d i n g l y , we have changed 
the s t y l e of t h i s o p i n i o n t o r e f l e c t the p r o p e r p a r t y , and, 
f o r the purposes of t h i s o p i n i o n , we w i l l r e f e r t o the 
a p p e l l e e as "Dewayne's. 
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t e s t i f i e d t h a t he i n i t i a l l y spoke w i t h Y u r i , who i s the 

r e g i s t e r e d owner of the v e h i c l e , about the r e p a i r s t o the 

v e h i c l e . Howard s t a t e d t h a t , a f t e r the v e h i c l e a r r i v e d a t 

Dewayne's, he spoke w i t h the i n s u r a n c e a d j u s t e r s and p r e p a r e d 

and s u b m i t t e d an e s t i m a t e f o r r e p a i r s . Howard s t a t e d t h a t he 

"had t a l k e d w i t h [ Y u r i and Morgungenko] d u r i n g the e s t i m a t e 

b e f o r e a n y t h i n g was ev e r , you know, c o n f i r m e d t h a t were [ s i c ] 

agreed on w i t h the e s t i m a t e " and t h a t he had t a l k e d t o one or 

both of them on the t e l e p h o n e e i g h t or n i n e times b e f o r e he 

began w o r k i n g on r e p a i r i n g the v e h i c l e . Morgungenko t e s t i f i e d 

t h a t Howard d i d not p r e s e n t him w i t h an e s t i m a t e b e f o r e he 

began r e p a i r i n g the v e h i c l e . The r e c o r d i n d i c a t e s t h a t 

Dewayne's began the r e p a i r p r o c e s s f o r the v e h i c l e on J u l y 17, 

2007. 

Howard t e s t i f i e d t h a t he f i r s t met Morgungenko when 

Morgungenko came t o h i s shop on August 2, 2007, t o d i s c u s s the 

r e p a i r s and the e s t i m a t e . A c c o r d i n g t o Howard, the o n l y work 

done on the v e h i c l e a t t h a t p o i n t had been "the tear-down 

p r o c e s s and s t a r t i n g on some of the r e p a i r s on the 

f i b e r g l a s s . " Howard acknowledged t h a t Morgungenko e x p r e s s e d 
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some concern about the n a t u r e of the r e p a i r s or the q u a l i t y of 

the p a r t s t o be used i n r e p a i r i n g the v e h i c l e . 

Howard s t a t e d t h a t the next day, F r i d a y , August 3, 2007, 

he r e c e i v e d the s p e c i a l - o r d e r p a r t s f o r the r e p a i r s . He 

s t a t e d t h a t , on t h a t same da t e , Morgungenko t e l e p h o n e d and 

i n s t r u c t e d him t o sto p w o r k i n g on the t r u c k because the check 

f o r the r e p a i r s i s s u e d by the i n s u r a n c e company had been 

s t o l e n . Howard t e s t i f i e d t h a t , a t t h a t p o i n t , he stopped a l l 

work on the v e h i c l e . 

Morgungenko t e s t i f i e d t h a t he was not s a t i s f i e d w i t h the 

q u a l i t y of work Dewayne's had performed on the t r u c k and t h a t , 

a f t e r he v i s i t e d the shop, he r e q u e s t e d t h a t a l l work be 

st o p p e d so t h a t he c o u l d t r a n s f e r the v e h i c l e t o another 

r e p a i r f a c i l i t y . Howard t e s t i f i e d t h a t he l e a r n e d sometime 

a f t e r t h a t r e q u e s t t h a t t h e r e was no problem w i t h the 

i n s u r a n c e check, as he s a i d he had been l e d t o b e l i e v e , but 

t h a t Morgungenko was not happy w i t h the r e p a i r work. 

Howard t e s t i f i e d t h a t on Monday, August 6, 2007, Y u r i and 

Morgungenko c o n t a c t e d him and r e q u e s t e d a b i l l or statement 

from Dewayne's so t h a t they c o u l d pay Dewayne's and move the 

t r u c k t o another f a c i l i t y f o r r e p a i r s . Howard t e s t i f i e d t h a t 

6 



2090230 

he b e l i e v e d the o r i g i n a l b i l l f o r the r e p a i r s performed and 

the p a r t s o r d e r e d t o t h a t p o i n t was a p p r o x i m a t e l y $21,000. I t 

i s u n d i s p u t e d t h a t a l a r g e p a r t of t h a t o r i g i n a l $21,000 b i l l 

i n c l u d e d s t o r a g e f e e s charged from the time the v e h i c l e 

a r r i v e d a t Dewayne's. Howard s t a t e d t h a t i t was Dewayne's 

p o l i c y t o charge $150 p e r day f o r s t o r a g e f e e s i f a v e h i c l e 

was i n the shop; the r e c o r d i n d i c a t e s t h a t Dewayne's charged 

$55 per day f o r s t o r a g e f e e s f o r a v e h i c l e p a r k e d i n i t s l o t . 

Howard s t a t e d t h a t he persuaded a s u p p l i e r t o a l l o w him t o 

r e t u r n some of the o r d e r e d p a r t s , which reduced the b i l l t o 

a p p r o x i m a t e l y $10,000 t o $11,000, i n c l u d i n g Dewayne's charges 

f o r s t o r a g e f e e s . However, he r e f u s e d t o remove the s t o r a g e 

charges from the b i l l . 

Morgungenko c o n t e s t e d the amount of the i n i t i a l b i l l from 

Dewayne's. S p e c i f i c a l l y , Morgungenko o b j e c t e d t o the 

i m p o s i t i o n of the s t o r a g e f e e s . Morgungenko t e s t i f i e d t h a t he 

had not a u t h o r i z e d the s t o r a g e f e e s but t h a t Howard had t o l d 

him t h a t i t was Dewayne's p o l i c y t o charge such fees and t h a t 

those charges c o u l d not be removed from the b i l l . Howard 

acknowledged t h a t each amount he demanded Morgungenko pay 

i n c l u d e d s t o r a g e - f e e charges and t h a t he had no agreement w i t h 
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anyone connected w i t h the v e h i c l e p e r t a i n i n g t o the i m p o s i t i o n 

of s t o r a g e f e e s . 

Morgungenko and Howard began n e g o t i a t i o n s t o s e t t l e t h e i r 

d i s p u t e about the b i l l . On September 13, 2007, Morgungenko 

and Howard reached an agreement, s e t f o r t h on an i n v o i c e , t h a t 

e s t a b l i s h e d the t o t a l due from Morgungenko a t $11,676.28. 

However, Morgungenko d i d not pay the amount s p e c i f i e d i n the 

September 13, 2007, agreement. Morgungenko t e s t i f i e d t h a t he 

s i g n e d the agreement because Howard t o l d him t h a t , i f he d i d 

not s i g n i t , Howard would have the v e h i c l e towed t o another 

r e p a i r shop; however, Morgungenko d i d not seek i n the t r i a l 

c o u r t t o have the September 13, 2007, agreement i n v a l i d a t e d . 

Both Howard and Morgungenko t e s t i f i e d t h a t they c o n t i n u e d 

t o attempt t o s e t t l e t h e i r d i s p u t e a f t e r Morgungenko f a i l e d t o 

pay the amounts s e t f o r t h on the September 13, 2007, i n v o i c e 

he and Howard had s i g n e d . Morgungenko t e s t i f i e d t h a t he made 

s e v e r a l o f f e r s f o r payment t h a t d i d not i n c l u d e amounts f o r 

s t o r a g e f e e s and t h a t those amounts would have co v e r e d the 

c o s t of the b i l l e d r e p a i r s e x c l u d i n g the s t o r a g e f e e s . Howard 

t e s t i f i e d t h a t he b e l i e v e d on s e v e r a l o c c a s i o n s t h a t he had 

reached an agreement w i t h e i t h e r Morgungenko or Y u r i but t h a t 
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the b i l l was never p a i d . Howard acknowledged t h a t each amount 

he demanded i n c l u d e d e v e r - i n c r e a s i n g s t o r a g e f e e s . Howard 

e x p l a i n e d : 

"Q. And e v e r y b i l l you had t h a t you t r i e d t o 
n e g o t i a t e w i t h them had $150 a day s t o r a g e fee? 

"A. Yes, s i r . 

"Q. And t h e r e was no agreement between you and 
anyone t h a t t h e y would be r e s p o n s i b l e f o r a s t o r a g e 
fee? 

"A. Any v e h i c l e l e f t on my y a r d i s s u b j e c t t o 
a s t o r a g e f e e . B e i n g i t a j o b t h a t t o t a l s out and 
no r e p a i r s are done, i t ' s a s t o r a g e f e e . Any 
i n s u r a n c e company, anybody. 

"Q. Under what p r o v i s i o n of the law? Do you 
know? 

"A. I don't know the law on t h a t , no, s i r . But 
i t ' s ... I don't know the law on t h a t . " 

A f t e r s e v e r a l months of c o n t i n u e d n e g o t i a t i o n s , the p a r t i e s 

d i d not r e a c h an agreement, and i n December 2007 Howard sought 

t o have the v e h i c l e s o l d p u r s u a n t t o the Abandoned Motor 

V e h i c l e A c t ("the A c t " ) , § 32-13-1 e t seq., A l a . Code 1975, 

t o r e c o v e r the c o s t s of the r e p a i r s and the s t o r a g e f e e s he 

had charged. 

We note t h a t b e f o r e the t r i a l c o u r t Dewayne's contended 

t h a t Morgungenko l a c k e d s t a n d i n g under the A c t t o o b j e c t t o 
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the proposed s a l e of the v e h i c l e because Morgungenko d i d not 

have t i t l e t o the v e h i c l e . A t the time of the a c c i d e n t , the 

t i t l e t o the v e h i c l e was i n Y u r i ' s name. Morgungenko 

t e s t i f i e d t h a t he had p u r c h a s e d the v e h i c l e from Y u r i f o r a 

p r i c e of $65,000. Morgungenko p r e s e n t e d e v i d e n c e i n d i c a t i n g 

t h a t he had made a lump-sum payment of $50,000 toward the 

purchase of the v e h i c l e and t h a t he had o b t a i n e d p o s s e s s i o n of 

the v e h i c l e i n December 2006. Morgungenko t e s t i f i e d t h a t he 

had made i n s t a l l m e n t payments t o Y u r i f o r the remainder of the 

purchase p r i c e of the v e h i c l e . Y u r i c o n f i r m e d those f a c t s i n 

h i s t e s t i m o n y . A c c o r d i n g t o Morgungenko and Y u r i , Morgungenko 

p a i d the remainder of the amount owed t o Y u r i on September 7, 

2007, w h i l e Morgungenko was s t i l l n e g o t i a t i n g w i t h Howard f o r 

the r e t u r n of the v e h i c l e . Y u r i t e s t i f i e d t h a t he s i g n e d a 

document t r a n s f e r r i n g t i t l e t o Morgungenko i n September 2007. 

However, f o r t e c h n i c a l r e asons, Morgungenko was unable t o 

o b t a i n a new t i t l e t o the v e h i c l e from the S t a t e of M i s s o u r i . 2 

2 I t appears t h a t M i s s o u r i , the s t a t e i n which the v e h i c l e 
was r e g i s t e r e d , r e q u i r e d the v e h i c l e t o be p r e s e n t i n M i s s o u r i 
i n o r d e r f o r t i t l e t o be f o r m a l l y t r a n s f e r r e d ; because the 
v e h i c l e remained on the premises of Dewayne's, t h a t c o u l d not 
be a c c o m p l i s h e d . 
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In i t s J u l y 9, 2009, judgment, the t r i a l c o u r t found, 

among o t h e r t h i n g s , t h a t the Morgungenkos l a c k e d s t a n d i n g t o 

o b j e c t t o a d e t e r m i n a t i o n t h a t the v e h i c l e was abandoned under 

the A c t or t o the s a l e of the v e h i c l e and t h a t even, i f the 

Morgungenkos had s t a n d i n g , the v e h i c l e was an "abandoned 

v e h i c l e " under the A c t . The t r i a l c o u r t a l s o found i n f a v o r 

of Dewayne's on the Morgungenkos' c o u n t e r c l a i m s and on t h e i r 

c l a i m c h a l l e n g i n g the c o n s t i t u t i o n a l i t y of the A c t . The 

Morgungenkos t i m e l y appealed. 

The Morgungenkos f i r s t contend on a p p e a l t h a t the t r i a l 

c o u r t e r r e d i n f i n d i n g t h a t t h e y had no s t a n d i n g i n t h i s 

m a t t e r . A v e h i c l e can be termed an "abandoned motor v e h i c l e " 

under the A c t under s e v e r a l c i r c u m s t a n c e s . With r e g a r d t o the 

p a r t i c u l a r f a c t s of t h i s case, an "abandoned motor v e h i c l e " i s 

one which "has been l e f t by the owner, or some person a c t i n g  

f o r the owner, w i t h [a] ... repairman . .. f o r r e p a i r or f o r 

some o t h e r reason " § 32-13-1(1), A l a . Code 1975 

(emphasis added). In o r d e r t o s e l l an a l l e g e d l y abandoned 

motor v e h i c l e , n o t i c e of the s a l e must be p r o v i d e d t o "the 

c u r r e n t owners, r e g i s t r a n t s , s e c u r e d p a r t i e s , and l i e n h o l d e r s 

of r e c o r d , i f any, f o r the motor v e h i c l e , " § 32-13-4(a), A l a . 

11 
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Code 1975, and those persons may r e q u e s t a h e a r i n g t o 

determine whether the v e h i c l e i s an "abandoned motor v e h i c l e " 

under the A c t . § 3 2 - 1 3 - 4 ( c ) , A l a . Code 1975. The A c t does 

not d e f i n e the term "owner." However, T i t l e 32, which 

c o n t a i n s s t a t u t e s r e g a r d i n g motor v e h i c l e s and t r a f f i c , and of 

which the A c t i s a p a r t , does c o n t a i n a d e f i n i t i o n of the term 

"owner." 

"The f o l l o w i n g words and phrases when used i n 
[ T i t l e 32] s h a l l , f o r the purpose of t h i s t i t l e , 
have meanings r e s p e c t i v e l y a s c r i b e d t o them i n t h i s 
s e c t i o n , e x c e p t when the c o n t e x t o t h e r w i s e r e q u i r e s : 

"  

"(38) Owner. A p e r s o n , o t h e r than a 
l i e n h o l d e r , h a v i n g the p r o p e r t y i n or t i t l e 
t o a v e h i c l e . The term i n c l u d e s a p e r s o n  
e n t i t l e d t o the use and p o s s e s s i o n of a  
v e h i c l e s u b j e c t t o a s e c u r i t y i n t e r e s t i n  
another p e r s o n , but e x c l u d e s a l e s s e e under 
a l e a s e not i n t e n d e d as s e c u r i t y . " 

§ 32-1-1.1, A l a . Code 1975 (emphasis added). 

F u r t h e r , i n Ex p a r t e Anderson, 867 So. 2d 1125 ( A l a . C i v . 

App. 2003), t h i s c o u r t c i t e d a number of o t h e r d e f i n i t i o n s of 

the term "owner" as d e f i n e d f o r the purposes of o t h e r , 

s p e c i f i c c h a p t e r s i n T i t l e 32. A l l of those d e f i n i t i o n s 

i n c l u d e d , i n a d d i t i o n t o the h o l d e r of the l e g a l t i t l e t o the 

v e h i c l e , those persons who have c o n t r a c t e d f o r the r i g h t t o 

12 
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purchase the v e h i c l e and those persons who have the r i g h t of 

p o s s e s s i o n of the v e h i c l e . Ex p a r t e Anderson, 867 So. 2d a t 

1132-33 ( c i t i n g § 32-8-2(13),§ 32-7A-2(13), and § 32-7-2(8), 

A l a . Code 1975) . In Ex p a r t e Anderson, the p a r t i e s s e e k i n g t o 

oppose the s a l e of the v e h i c l e p u r s u a n t t o the A c t had o n l y a 

p o s s e s s o r y i n t e r e s t i n the v e h i c l e ; they were not the 

t i t l e h o l d e r s and were not p u r c h a s i n g the v e h i c l e . The f a c t s 

of t h i s case are d i s t i n g u i s h a b l e from those of Ex p a r t e  

Anderson. 

In t h i s case, the ev i d e n c e i s u n d i s p u t e d t h a t Morgungenko 

had the use and p o s s e s s i o n of the v e h i c l e p u r s u a n t t o h i s 

agreement t o purchase the v e h i c l e from Y u r i . Morgungenko 

p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t he had p a i d $50,000 toward 

the purchase p r i c e of the v e h i c l e and t h a t he was making 

i n s t a l l m e n t payments on the remainder of the $65,000 purchase 

p r i c e f o r the v e h i c l e a t the time the a c c i d e n t o c c u r r e d . 

Thus, we conclude t h a t Morgungenko was an owner of the v e h i c l e 

a t the time of the a c c i d e n t and a t the time the v e h i c l e was 

t r a n s f e r r e d t o Dewayne's shop. 

S h o r t l y a f t e r the a c c i d e n t , Morgungenko p a i d the l a s t 

amounts he owed t o Y u r i t o purchase the v e h i c l e and Y u r i 

13 
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attempted t o t r a n s f e r t i t l e t o Morgungenko. That t r a n s f e r of 

t i t l e c o u l d not be completed f o r t e c h n i c a l r e a s o n s . However, 

we r e f u s e t o h o l d t h a t a p u r c h a s e r of a v e h i c l e i s not the 

"owner" of the v e h i c l e f o r the purposes of the A c t merely 

because of the f a i l u r e of a f o r m a l i t y r e g a r d i n g the 

c e r t i f i c a t e of t i t l e . 

A c c o r d i n g l y , we conclude t h a t the t r i a l c o u r t e r r e d i n 

d e t e r m i n i n g t h a t Morgungenko d i d not have s t a n d i n g t o c o n t e s t 

the proposed s a l e of the v e h i c l e as an abandoned v e h i c l e . 

However, t h i s c o u r t may a f f i r m a c o r r e c t judgment even i f the 

t r i a l c o u r t c i t e s an i n c o r r e c t reason or f i n d i n g f o r t h a t 

judgment. B o y k i n v. M a g n o l i a Bay, I n c . , 570 So. 2d 639 ( A l a . 

1990); Montgomery v. C o u t u r i e r , 373 So. 2d 625, 627 ( A l a . 

1979). As i s e x p l a i n e d below, we a f f i r m the t r i a l c o u r t ' s 

judgment as i t p e r t a i n s t o Morgungenko on another b a s i s . 

We note t h a t Lana Morgungenko ("Lana") has f a i l e d t o 

p r e s e n t e v i d e n c e i n d i c a t i n g t h a t she has an i n t e r e s t i n the 

v e h i c l e ; a l l the e v i d e n c e i n the r e c o r d on a p p e a l p e r t a i n e d t o 

Morgungenko's purchase of the v e h i c l e . T h e r e f o r e , we a f f i r m 

t h a t p a r t of the t r i a l c o u r t ' s judgment c o n c l u d i n g t h a t Lana 
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d i d not have s t a n d i n g t o c o n t e s t the proposed s a l e of the 

v e h i c l e . 

Morgungenko next argues t h a t the t r i a l c o u r t e r r e d i n 

d e t e r m i n i n g t h a t the v e h i c l e was abandoned. Under the f a c t s 

of t h i s case, 

"an 'abandoned motor v e h i c l e ' s h a l l mean a motor 
v e h i c l e as d e f i n e d i n S e c t i o n 32-8-2: 

"(1) Which has been l e f t by the owner, 
or some pers o n a c t i n g f o r the owner, w i t h 
an a u t o m o b i l e d e a l e r , repairman or wrecker 
s e r v i c e f o r r e p a i r or f o r some o t h e r reason 
and has not been c a l l e d f o r by the owner or 
o t h e r person w i t h i n a p e r i o d of 60 days 
a f t e r the time agreed upon and w i t h i n 60 
days a f t e r the v e h i c l e i s t u r n e d over t o a 
d e a l e r , repairman or wrecker s e r v i c e when 
no time i s agreed upon, or w i t h i n 60 days 
a f t e r the c o m p l e t i o n of n e c e s s a r y r e p a i r s . " 

§ 32-13-1(1), A l a . Code 1975. 

As p a r t of h i s argument t h a t the t r i a l c o u r t e r r e d i n 

f i n d i n g the v e h i c l e t o be abandoned under the A c t , Morgungenko 

argues t h a t Dewayne's had no p r o p e r b a s i s f o r c h a r g i n g s t o r a g e 

fees d u r i n g the time i t was r e p a i r i n g the v e h i c l e . He f u r t h e r 

m a i n t a i n s t h a t Dewayne's cannot base i t s c l a i m of abandonment 

on h i s r e f u s a l t o pay what he contends are u n l a w f u l charges. 

There i s a r g u a b l e m e r i t t o those c o n t e n t i o n s . However, we do 

not address those i s s u e s , because t h e r e i s an a l t e r n a t i v e 
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b a s i s upon which we may a f f i r m the t r i a l c o u r t ' s judgment. As 

Dewayne's p o i n t s out, on September 13, 2007, Howard and 

Morgungenko e n t e r e d i n t o an agreement r e s o l v i n g t h e i r d i s p u t e 

r e g a r d i n g Dewayne's b i l l f o r the r e p a i r s and s t o r a g e fee s f o r 

the v e h i c l e . That agreement, which i s s e t f o r t h on an i n v o i c e 

d e t a i l i n g the s p e c i f i c c o s t s of items or s e r v i c e s charged by 

Dewayne's, s t a t e s i n p e r t i n e n t p a r t : 

"Storage fee w h i l e i n shop from 7/17 t o 
09/07/2007. Storage w i l l be added d a i l y . Storage 
fee has been a d j u s t e d t o an agreed p r i c e of $5,000 
i f b i l l i s p a i d b e f o r e day's end of 09/14/2007. 

" T h i s b i l l has be[en] reduced by d r o p p i n g 
s t o r a g e from $7,950 t o $5,000. The f u e l t a nk core 
charge has been removed. We have been g i v e n 
p e r m i s s i o n t o remove t h e i r tank f o r core--$686.88. 
The p a r k i n g l o t s t o r a g e has been removed as a 
c o u r t e s y @ $900. $270 f o r e s t i m a t e fee was removed, 
a l s o as a c o u r t e s y . " 

The t o t a l amount due under the September 13, 2007, agreement 

was $11,676.28. Both Howard and Morgungenko s i g n e d the 

September 13, 2007, i n v o i c e s e t t i n g f o r t h the terms of the 

agreement. 

On December 12, 2007, Dewayne's n o t i f i e d Y u r i and 

Morgungenko, among o t h e r s , of i t s i n t e n t i o n t o seek the s a l e 

of the v e h i c l e p u r s u a n t t o the A c t . On January 7, 2008, the 

Morgungenkos f i l e d i n the t r i a l c o u r t an o b j e c t i o n t o the 
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proposed s a l e of the v e h i c l e . Dewayne's argued b e f o r e the 

t r i a l c o u r t , and r e a s s e r t s b e f o r e t h i s c o u r t , t h a t Morgungenko 

had f a i l e d t o " c a l l f o r " the v e h i c l e w i t h i n 60 days of the 

September 13, 2007, agreement. See § 32-13-1(1), A l a . Code 

1975 (An abandoned v e h i c l e i s one t h a t "has not been c a l l e d 

f o r by the owner or o t h e r p e r s o n [ a c t i n g f o r the owner] w i t h i n 

a p e r i o d of 60 days a f t e r the time agreed upon and w i t h i n 60 

days a f t e r the v e h i c l e i s t u r n e d over t o a d e a l e r , repairman 

or wrecker s e r v i c e when no time i s agreed upon, or w i t h i n 60 

days a f t e r the c o m p l e t i o n of n e c e s s a r y r e p a i r s . " ) . 

The r e c o r d s u p p o r t s a f i n d i n g t h a t the p a r t i e s e n t e r e d 

i n t o a v a l i d agreement r e g a r d i n g the amount Dewayne's would 

a c c e p t f o r the s e r v i c e s i t had p r o v i d e d and Morgungenko would 

pay f o r those s e r v i c e s . In exchange f o r a promise of payment, 

Dewayne's reduced or removed s e v e r a l i t e m i z e d charges on i t s 

i n v o i c e . A l t h o u g h Morgungenko c o n t i n u e d t o attempt t o 

n e g o t i a t e another agreement w i t h Dewayne's a f t e r he s i g n e d the 

September 13, 2007, agreement, those attempts were 

u n s u c c e s s f u l . F u r t h e r , b e f o r e the t r i a l c o u r t , Morgungenko 

d i d not seek t o s e t a s i d e or i n v a l i d a t e t h a t agreement. 
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The l a t e s t date on which t o s t a r t the r u n n i n g of the 

p e r i o d f o r d e t e r m i n i n g abandonment under the A c t i s September 

14, 2007. The September 13, 2007, agreement p r o v i d e d t h a t the 

r e d u c t i o n of the c o s t of s t o r a g e f e e s was dependent upon f u l l 

payment by September 14, 2007. T h e r e f o r e , September 14, 2007, 

i s a r g u a b l y the time "agreed upon" by the p a r t i e s . See § 32-

13-1(1), A l a . Code 1975. Assuming t h a t "no time [was] agreed 

upon," see § 32-13-1(1), the date of the September 13, 2007, 

s e t t l e m e n t agreement i s the l a s t date on which the c a l c u l a t i o n 

of the abandonment p e r i o d c o u l d b e g i n . I t i s c l e a r t h a t the 

r e p a i r s were complete, or the c e s s a t i o n of work a t the 

d i r e c t i o n of Morgungenko o c c u r r e d , more than a month b e f o r e 

Morgungenko and Howard e n t e r e d i n t o the September 13, 2007, 

s e t t l e m e n t agreement. See § 32-13-1(1). A c c o r d i n g l y , we must 

conclude t h a t the r e c o r d c o n t a i n s e v i d e n c e t o s u p p o r t the 

t r i a l c o u r t ' s judgment d e t e r m i n i n g t h a t the v e h i c l e was an 

abandoned v e h i c l e under the A c t . 

Morgungenko a l s o a s s e r t s t h a t the t r i a l c o u r t e r r e d i n 

c o n c l u d i n g t h a t he l a c k e d s t a n d i n g t o o b j e c t t o the 

r e a s o n a b l e n e s s of Dewayne's charges f o r s t o r a g e . In o r d e r t o 

have s t a n d i n g , one must have a " ' r e a l , t a n g i b l e l e g a l 
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i n t e r e s t ' " i n the p r o p e r t y a t i s s u e and the i n j u r y complained 

of must be t o a l e g a l l y p r o t e c t e d r i g h t . Town of Cedar B l u f f  

v. C i t i z e n s C a r i n g f o r C h i l d r e n , 904 So. 2d 1253, 1256 ( A l a . 

2 0 0 4 ) ( q u o t i n g Duremus v. B u s i n e s s C o u n c i l of Alabama Workers'  

Comp. S e l f - I n s u r e r s Fund, 686 So. 2d 252, 253 ( A l a . 1996)). 

I t i s c l e a r t h a t , as the owner of the v e h i c l e , Morgungenko had 

s t a n d i n g t o d i s p u t e the r e a s o n a b l e n e s s of the s t o r a g e charges. 

In f a c t , Morgungenko d i d so, and he u l t i m a t e l y e n t e r e d i n t o 

the September 13, 2007, agreement w i t h Dewayne's t h a t 

p r o v i d e d , among o t h e r t h i n g s , f o r the r e d u c t i o n of the amount 

of those s t o r a g e charges. We have a f f i r m e d the t r i a l c o u r t ' s 

judgment f i n d i n g the v e h i c l e t o be abandoned based on 

Morgungenko's f a i l u r e t o comply w i t h the terms of the 

September 13, 2007, agreement. Thus, because Morgungenko 

e n t e r e d i n t o the September 13, 2007, agreement s e t t l i n g h i s 

d i s p u t e w i t h Dewayne's about the amount of the s t o r a g e f e e s , 

he waived any f u r t h e r o b j e c t i o n t o the r e a s o n a b l e n e s s of those 

f e e s . 

Morgungenko a l s o argues t h a t the A c t i s u n c o n s t i t u t i o n a l 

because, he says, i t c o n s t i t u t e s an i m p e r m i s s i b l e t a k i n g of 

p r i v a t e p r o p e r t y . However, Morgungenko c i t e s no a u t h o r i t y i n 
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sup p o r t of h i s argument t h a t the t r i a l c o u r t e r r e d i n denying 

h i s c o n s t i t u t i o n a l c l a i m t h a t the A c t c o n s t i t u t e s an 

i m p e r m i s s i b l e t a k i n g of p r o p e r t y . A c c o r d i n g l y , Morgungenko 

has f a i l e d t o comply w i t h Rule 28, A l a . R. App. P., and, f o r 

t h a t reason, we d e c l i n e t o address the argument. H e n d r i c k s v.  

KW P l a s t i c s , I n c . , 5 So. 3d 1289, 1291 ( A l a . C i v . App. 2008). 

AFFIRMED. 

P i t t m a n , Bryan, Thomas, and Moore, J J . , concur. 
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