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comp e l T r u G r e e n L i m i t e d P a r t n e r s h i p ( " T r u G r e e n " ) t o p r o v i d e 

him w i t h a p a n e l o f f o u r s u r g e o n s , p u r s u a n t t o A l a . Code 1975, 

§ 2 5 - 5 - 7 7 ( a ) . We g r a n t t h e p e t i t i o n and i s s u e t h e w r i t . 

P r o c e d u r a l H i s t o r y 

On A p r i l 8, 2009, K i s h f i l e d a c o m p l a i n t s e e k i n g w o r k e r s ' 

c o m p e n s a t i o n b e n e f i t s f r o m T r u G r e e n . On A u g u s t 24, 2009, K i s h 

f i l e d a m o t i o n t o compel T r u G r e e n t o p r o v i d e him w i t h a p a n e l 

o f f o u r s u r g e o n s , a s s e r t i n g t h a t he had " u t i l i z e d a p a n e l o f 

f o u r p h y s i c i a n s f o r s e l e c t i o n o f a n o n - s u r g i c a l d o c t o r , " t h a t 

he " h a [ d ] u n d e r g o n e two s u r g e r i e s t o h i s l e f t knee [ p e r f o r m e d ] 

by D r . Thomas P o w e l l , a s u r g e o n a u t h o r i z e d by [ T r u G r e e n ] t o 

t r e a t [ K i s h , ] t h a t D r . P o w e l l had s c h e d u l e d a t h i r d s u r g e r y on 

[ K i s h ' s ] l e f t knee f o r A u g u s t 28, 2 0 0 9 , " t h a t K i s h " h a d 

r e q u e s t e d a p a n e l o f f o u r s u r g i c a l p h y s i c i a n s f r o m 

[ T r u G r e e n ] , " and t h a t T r u G r e e n had " r e f u s e [ d ] t o p r o v i d e 

[ K i s h ] w i t h t h e r e q u e s t e d p a n e l o f f o u r s u r g e o n s , m a i n t a i n i n g 

t h a t he has a l r e a d y u t i l i z e d h i s p a n e l o p t i o n . " On S e p t e m b e r 

21, 2009, T r u G r e e n f i l e d a r e s p o n s e i n o p p o s i t i o n t o t h e 

m o t i o n t o c o m p e l . A f t e r a h e a r i n g , t h e c i r c u i t c o u r t e n t e r e d 

an o r d e r on O c t o b e r 27, 2009, d e n y i n g K i s h ' s m o t i o n t o c o m p e l , 

s t a t i n g : 
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"The C o u r t f i n d s t h a t [ K i s h ] i n j u r e d m u l t i p l e 
b ody p a r t s as t h e r e s u l t o f a f a l l w h i c h o c c u r r e d a t 
work on O c t o b e r 1, 2008. As a r e s u l t o f t h a t f a l l 
[ K i s h ] s u s t a i n e d i n j u r i e s t o h i s l e f t knee, l o w e r 
b a c k , s h o u l d e r and h e a d. A f t e r an i n i t i a l v i s i t a t 
C o n c e n t r a M e d i c a l C e n t e r , he was r e f e r r e d t o D r . 
Thomas P o w e l l f o r e v a l u a t i o n o f h i s s h o u l d e r and 
l e f t knee, D r . M a r t i n J o n e s f o r an e v a l u a t i o n o f h i s 
l o w e r b a c k , and t o D r . D a l l a s R u s s e l l , a 
n e u r o l o g i s t , f o r e v a l u a t i o n o f a p o s s i b l e c l o s e d 
h e a d i n j u r y . A l l o f t h e s e p h y s i c i a n s were a u t h o r i z e d 
and p a i d f o r by [ T r u G r e e n ] . 

" I t was d e t e r m i n e d t h a t [ K i s h ] d i d n o t r e q u i r e 
any t r e a t m e n t f o r h i s l o w e r b a c k . However, Dr . 
P o w e l l d i a g n o s e d him as h a v i n g a t o r n m e n i s c u s i n 
h i s l e f t k nee, and f o r t h a t c o n d i t i o n he u n d e r w e n t 
a r t h r o s c o p i c s u r g e r y on o r a b o u t O c t o b e r 3 1 , 2008. 
F o l l o w i n g t h a t s u r g e r y , [ K i s h ] p a r t i c i p a t e d i n 
p h y s i c a l t h e r a p y f o r h i s l e f t knee. B e c a u s e he was 
d i s s a t i s f i e d w i t h t h e p h y s i c a l t h e r a p i s t t h a t was 
s e l e c t e d by D r . P o w e l l ' s o f f i c e , [ T r u G r e e n ] a g r e e d 
t o s e n d him t o a d i f f e r e n t p h y s i c a l t h e r a p i s t . 

" W h i l e u n d e r g o i n g t r e a t m e n t f o r t h e l e f t knee, 
on o r a b o u t November 17, 2008, [ K i s h ] began f u r t h e r 
t r e a t m e n t w i t h D r . D a l l a s R u s s e l l i n o r d e r t o t r e a t 
a p o s s i b l e c o n c u s s i o n . Upon r e f e r r a l by D r . R u s s e l l , 
[ T r u G r e e n ] a u t h o r i z e d and p a i d f o r an e v a l u a t i o n by 
D r . V e l a z q u e z , an o p h t h a l m o l o g i s t , i n o r d e r t o 
a s s e s s c o m p l a i n t s o f b l u r r e d v i s i o n . S u b s e q u e n t t o 
t h a t , a g a i n upon r e f e r r a l by D r . R u s s e l l , [ T r u G r e e n ] 
a u t h o r i z e d and p a i d f o r an e v a l u a t i o n by D r . S t e p h e n 
F a v r o t , an o t o l a r y n g o l o g i s t , i n o r d e r t o a s s e s s 
[ K i s h ' s ] c o m p l a i n t s o f i m p a i r e d b a l a n c e . U l t i m a t e l y , 
D r . R u s s e l l r e f e r r e d [ K i s h ] t o D r . C a r o l W a l k e r , a 
n e u r o p s y c h o l o g i s t , f o r t h e p u r p o s e o f u n d e r g o i n g a 
n e u r o p s y c h o l o g i c a l e v a l u a t i o n i n o r d e r t o a s s e s s h i s 
numerous c o m p l a i n t s r e l a t e d t o h i s c l a i m o f a h e a d 
i n j u r y . I n o r a r o u n d A p r i l 2009, [ K i s h ] began h i s 
e v a l u a t i o n w i t h D r . W a l k e r , b u t l e f t a f t e r two h o u r s 
o f t h e e v a l u a t i o n , s t a t i n g t h a t he was h a v i n g 
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h e a d a c h e s t h a t p r e v e n t e d h im f r o m c o m p l e t i n g t h e 
e v a l u a t i o n . He t h e n r e f u s e d t o r e t u r n t o see D r . 
W a l k e r , and a t t h a t t i m e r e q u e s t e d and was p r o v i d e d 
a p a n e l o f f o u r n e u r o l o g i s t s t o r e p l a c e D r . D a l l a s 
R u s s e l l . [ K i s h ] s e l e c t e d D r . Rotem E l g a v i s h , and 
u n d e r w e n t t r e a t m e n t a t h i s d i r e c t i o n , w h i c h i n c l u d e d 
r e p e a t n e u r o l o g i c a l s t u d i e s and r e f e r r a l t o a n o t h e r 
n e u r o p s y c h o l o g i s t f o r a n e u r o p s y c h o l o g i c a l 
e v a l u a t i o n . A l l o f t h i s t r e a t m e n t was a u t h o r i z e d and 
p a i d f o r by [ T r u G r e e n ] . 

" F o l l o w i n g h i s p h y s i c a l t h e r a p y , [ K i s h ] 
c o n t i n u e d t o c o m p l a i n o f p r o b l e m s w i t h h i s l e f t 
k nee, on o r a b o u t May 8, 2009, [ K i s h ] u n d e r w e n t a 
s e c o n d a r t h r o s c o p i c s u r g e r y , a g a i n p e r f o r m e d by D r . 
Thomas P o w e l l . A f t e r p h y s i c a l t h e r a p y f o l l o w i n g h i s 
s e c o n d s u r g i c a l p r o c e d u r e , [ K i s h ] d e v e l o p e d f u r t h e r 
p r o b l e m s w i t h t h e l e f t knee. D r . P o w e l l c o n c l u d e d 
t h a t t h e c o n t i n u i n g p r o b l e m s were most l i k e l y 
r e l a t e d t o an i n f l a m e d b u r s a and a p o s s i b l e neuroma 
i n t h e saphenous n e r v e and he recommended s u r g e r y t o 
remove t h e b u r s a and e x p l o r e f o r p o s s i b l e neuroma. 
S u r g e r y was s c h e d u l e d t o t a k e p l a c e on A u g u s t 28, 
2009. However, [ K i s h ' s ] c o u n s e l i n s t e a d r e q u e s t e d 
t h a t [ K i s h ] be p r o v i d e d w i t h a n o t h e r p a n e l o f f o u r 
p h y s i c i a n s t o r e p l a c e D r . Thomas P o w e l l . ... 
T r u G r e e n , r e f u s e d t h i s r e q u e s t . 

" A t i s s u e i s t h e p r o p e r i n t e r p r e t a t i o n o f A l a . 
Code [1975,] § 2 5 - 5 - 7 7 ( a ) . Under t h i s Code s e c t i o n 
t h e e m p l o y e r i s g i v e n t h e r i g h t t o c h o o s e t h e 
i n i t i a l a u t h o r i z e d t r e a t i n g p h y s i c i a n . I n t h i s c a s e , 
T r u G r e e n d i d j u s t t h a t by s e n d i n g [ K i s h ] t o 
C o n c e n t r a M e d i c a l C a r e . From t h e r e , he was r e f e r r e d 
t o D r . Thomas P o w e l l , D r . M a r t i n J o n e s , and 
u l t i m a t e l y D r . D a l l a s R u s s e l l . A l l o f t h e s e 
p h y s i c i a n s were a u t h o r i z e d and p a i d f o r by T r u G r e e n . 
A l s o u n d e r t h i s Code s e c t i o n , an employee who 
becomes d i s s a t i s f i e d w i t h t h e i n i t i a l t r e a t i n g 
p h y s i c i a n c a n r e q u e s t a p a n e l o f f o u r t o c h o o s e a 
new p h y s i c i a n . I n p e r t i n e n t p a r t , t h i s s e c t i o n r e a d s 
as f o l l o w s : 
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" ' I f t h e employee i s d i s s a t i s f i e d w i t h t h e 
i n i t i a l t r e a t i n g p h y s i c i a n s e l e c t e d by t h e 
e m p l o y e r and i f f u r t h e r t r e a t m e n t i s 
r e q u i r e d , t h e employee may so a d v i s e t h e 
e m p l o y e r , and t h e employee s h a l l be 
e n t i t l e d t o s e l e c t a s e c o n d p h y s i c i a n f r o m 
a p a n e l o r l i s t o f f o u r p h y s i c i a n s s e l e c t e d 
by t h e e m p l o y e r . I f s u r g e r y i s r e q u i r e d and 
i f t h e employee i s d i s s a t i s f i e d w i t h t h e 
d e s i g n a t e d s u r g e o n , he o r she may so a d v i s e 
t h e e m p l o y e r , and t h e employee s h a l l be 
e n t i t l e d t o s e l e c t a s e c o n d s u r g e o n f r o m a 
p a n e l o r l i s t o f f o u r s u r g e o n s s e l e c t e d by 
th e e m p l o y e r . ' A l a . Code [1975,] § 
2 5 - 5 - 7 7 ( a ) . 

"By h a v i n g p r o v i d e d [ K i s h ] w i t h t h e p a n e l o f 
f o u r n e u r o l o g i s t s , T r u G r e e n met i t s o b l i g a t i o n u n d e r 
§ 2 5 - 5 - 7 7 ( a ) , w h i c h a l l o w s o n l y one p a n e l . T h i s 
i s s u e has been a d d r e s s e d by t h e C o u r t o f C i v i l 
A p p e a l s i n Ex P a r t e Brookwood M e d i c a l C e n t e r , I n c . , 
8 95 So. 2d 10 00 ( A l a . C i v . App. 2 0 0 4 ) . W h i l e t h e 
f a c t s o f t h a t c a s e a r e somewhat d i f f e r e n t , t h e C o u r t 
o f [ C i v i l ] A p p e a l s c o n c l u d e d t h a t t h e employee g e t s 
o n l y one p a n e l o f f o u r , and once t h a t p a n e l has been 
p r o v i d e d and e x e r c i s e d , t h e employee has no f u r t h e r 
r i g h t t o a s e c o n d p a n e l . T h e r e f o r e , t a k i n g i n t o 
a c c o u n t t h e f a c t s o f t h i s c a s e , t h e p l a i n l a n g u a g e 
o f A l a . Code [1975,] § 2 5 - 5 - 7 7 ( a ) , and t h e C o u r t o f 
C i v i l A p p e a l s ' d e c i s i o n i n Ex P a r t e Brookwood  
M e d i c a l C e n t e r , I n c . , [ K i s h ' s ] M o t i o n t o Compel 
P a n e l o f F o u r S u r g e o n s s h o u l d be and i t i s h e r e b y 
DENIED and OVERRULED." 

K i s h f i l e d h i s p e t i t i o n f o r a w r i t o f mandamus on December 7, 

2009. 

S t a n d a r d o f R e v i e w 
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"'"Mandamus i s a d r a s t i c and 
e x t r a o r d i n a r y w r i t , t o be i s s u e d o n l y where 
t h e r e i s (1) a c l e a r l e g a l r i g h t i n t h e 
p e t i t i o n e r t o t h e o r d e r s o u g h t ; (2) an 
i m p e r a t i v e d u t y upon t h e r e s p o n d e n t t o 
p e r f o r m , a c c o m p a n i e d by a r e f u s a l t o do s o ; 
(3) t h e l a c k o f a n o t h e r a d e q u a t e r e m e d y ; 
and (4) p r o p e r l y i n v o k e d j u r i s d i c t i o n o f 
t h e c o u r t . " Ex p a r t e I n t e g o n C o r p . , 672 So. 
2d 497, 499 ( A l a . 1 9 9 5 ) . 

"Ex p a r t e L i b e r t y N a t ' l L i f e I n s . Co., 888 So. 2d 
478, 480 ( A l a . 2 0 0 3 ) . " 

Ex p a r t e P r o g r e s s i v e S p e c i a l t y I n s . Co., [Ms. 1080366, Aug. 

21, 200 9] So. 3d , ( A l a . 200 9 ) . 

D i s c u s s i o n 

I n h i s p e t i t i o n , K i s h a r g u e s t h a t , p u r s u a n t t o § 25-5-

7 7 ( a ) , T r u G r e e n was r e q u i r e d t o p r o v i d e h i m w i t h a p a n e l o f 

f o u r s u r g e o n s , d e s p i t e h i s h a v i n g r e c e i v e d a p a n e l o f f o u r 

n e u r o l o g i s t s p r e v i o u s l y . T r u G r e e n , however, a r g u e s t h a t , 

p u r s u a n t t o Ex p a r t e Brookwood M e d i c a l C e n t e r , I n c . , 895 So. 

2d 1000 ( A l a . C i v . App. 2 0 0 4 ) , K i s h was e n t i t l e d t o o n l y one 

p a n e l o f f o u r . We a g r e e w i t h K i s h . 

S e c t i o n 2 5 - 5 - 7 7 ( a ) p r o v i d e s , i n p e r t i n e n t p a r t : 

" I f t h e employee i s d i s s a t i s f i e d w i t h t h e i n i t i a l 
t r e a t i n g p h y s i c i a n s e l e c t e d by t h e e m p l o y e r and i f 
f u r t h e r t r e a t m e n t i s r e q u i r e d , t h e employee may so 
a d v i s e t h e e m p l o y e r , and t h e employee s h a l l be 
e n t i t l e d t o s e l e c t a s e c o n d p h y s i c i a n f r o m a p a n e l 
o r l i s t o f f o u r p h y s i c i a n s s e l e c t e d by t h e e m p l o y e r . 
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I f s u r g e r y i s r e q u i r e d and i f t h e employee i s 
d i s s a t i s f i e d w i t h t h e d e s i g n a t e d s u r g e o n , he o r she 
may so a d v i s e t h e e m p l o y e r , and t h e employee s h a l l 
be e n t i t l e d t o s e l e c t a s e c o n d s u r g e o n f r o m a p a n e l 
o r l i s t o f f o u r s u r g e o n s s e l e c t e d by t h e e m p l o y e r . " 

I n c o n s t r u i n g t h e t e r m s o f t h e Alabama W o r k e r s ' 

C o m p e n s a t i o n A c t ("the A c t " ) , § 25-5-1 e t s e q . , A l a . Code 

1975, t h e c o u r t s a r e bound by t h e o r d i n a r y r u l e s o f s t a t u t o r y 

c o n s t r u c t i o n . See Ex p a r t e T a y l o r , 728 So. 2d 635, 636-37 

( A l a . 1 9 9 8 ) . The b a s i c r u l e o f s t a t u t o r y c o n s t r u c t i o n i s t o 

a s c e r t a i n and g i v e e f f e c t t o t h e i n t e n t o f t h e l e g i s l a t u r e i n 

e n a c t i n g t h e s t a t u t e . I d . When t h e l e g i s l a t i v e l a n g u a g e i s 

c l e a r l y e x p r e s s e d , t h e i n t e n t o f t h e l e g i s l a t u r e i s e v i d e n c e d 

by t h a t unambiguous l a n g u a g e and t h e c o u r t must g i v e e f f e c t t o 

t h e p l a i n and o r d i n a r y m e aning o f t h e w o r d s . G e t e r v. U n i t e d  

S t a t e s S t e e l C o r p . , 264 A l a . 94, 96-97 , 84 So. 2d 770, 772 

(1956) ( " [ L ] e g i s l a t i v e l a n g u a g e w h i c h i s c l e a r and 

d e l i b e r a t e l y made[] i s c o n c l u s i v e on t h e C o u r t i n r e g a r d t o 

i t s m e a n i n g . " ) . 

By i t s p l a i n l a n g u a g e , t h e A c t d i f f e r e n t i a t e s b e t ween 

p h y s i c i a n s and s u r g e o n s . As t o p h y s i c i a n s , t h e A c t g r a n t s t o 

an employee d i s s a t i s f i e d w i t h t h e i n i t i a l t r e a t i n g p h y s i c i a n 

t h e r i g h t t o r e q u e s t t h a t t h e e m p l o y e r p r o v i d e a p a n e l o f f o u r 
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new p h y s i c i a n s f r o m w h i c h t h e employee can s e l e c t a 

r e p l a c e m e n t . As t o s u r g e o n s , t h e A c t s t a t e s t h a t an employee 

s h a l l have a r i g h t t o have t h e e m p l o y e r p r o v i d e a p a n e l o f 

f o u r d i f f e r e n t s u r g e o n s i f s u r g e r y i s needed and t h e employee 

i s d i s s a t i s f i e d w i t h t h e s u r g e o n d e s i g n a t e d by t h e e m p l o y e r . 

The two c l a u s e s a t i s s u e a r e n o t o v e r l a p p i n g ; t h e y a r e 

s u p p l e m e n t a l t o one a n o t h e r , i n t e n d e d t o c o v e r two d i f f e r e n t 

s i t u a t i o n s . T h e r e f o r e , t h e p l a i n l a n g u a g e o f § 2 5 - 5 - 7 7 ( a ) 

s u g g e s t s t h a t t h e f u r n i s h i n g o f t h e p a n e l o f f o u r p h y s i c i a n s 

p u r s u a n t t o t h e f i r s t c l a u s e does n o t r e l i e v e t h e e m p l o y e r o f 

t h e d u t y t o p r o v i d e an a d d i t i o n a l p a n e l o f f o u r s u r g e o n s i n 

t h e c i r c u m s t a n c e s o u t l i n e d i n t h e s e c o n d c l a u s e . 

Our l i t e r a l r e a d i n g o f § 2 5 - 5 - 7 7 ( a ) c o m p o r t s w i t h i t s 

p u r p o s e as w e l l . The h i s t o r y o f t h e e n a c t m e n t o f § 2 5 - 5 - 7 7 ( a ) 

shows t h a t t h e l e g i s l a t u r e i n t e n d e d t o g i v e an employee some 

r a n g e o f c h o i c e i n t h e m a t t e r o f t h e p e r s o n p r o v i d i n g h i s o r 

h e r m e d i c a l t r e a t m e n t i n o r d e r t o g i v e t h e employee c o n f i d e n c e 

t h a t h i s o r h e r m e d i c a l needs w i l l be met and t o t h e r e b y 

e n c o u r a g e and e x p e d i t e t h e h e a l i n g p r o c e s s . See C i t y o f  

A u b u r n v. Brown, 638 So. 2d 1339, 1340-41 ( A l a . C i v . App. 

1 9 9 3 ) . The l e g i s l a t u r e e v i d e n t l y c o n c l u d e d t h a t when s u r g e r y 
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i s r e q u i r e d , an employee d e s e r v e s t h e a d d i t i o n a l s e c u r i t y 

p r o v i d e d by a s e p a r a t e p a n e l o f f o u r . That l e g i s l a t i v e i n t e n t 

a p p e a r s e s p e c i a l l y i n s i g h t f u l i n c a s e s l i k e t h i s i n w h i c h t h e 

d i s s a t i s f a c t i o n o f t h e employee w i t h t h e s u r g e o n d e s i g n a t e d by 

t h e e m p l o y e r stems f r o m t h e f a c t t h a t t h e employee has t w i c e 

s u b m i t t e d t o s u r g e r y by t h a t s u r g e o n w i t h o u t l a s t i n g r e c o v e r y . 

I n s u c h c a s e s , t h e i n t e n t o f t h e l e g i s l a t u r e t o a s s u a g e t h e 

e m p l o y e e ' s d i s s a t i s f a c t i o n w i t h t h e e m p l o y e r ' s d e s i g n a t e d 

s u r g e o n and t o a s s u r e and e x p e d i t e t h e h e a l i n g p r o c e s s 

b a s i c a l l y demands t h a t t h e employee r e c e i v e a p a n e l o f f o u r 

new s u r g e o n s f r o m w h i c h t o c h o o s e a new s u r g i c a l p r o v i d e r . To 

h o l d t h a t an employee has e x h a u s t e d h i s o r h e r s u r g i c a l 

o p t i o n s by p r e v i o u s l y s e l e c t i n g a d i f f e r e n t i n i t i a l t r e a t i n g 

p h y s i c i a n w o u l d d e f e a t t h a t b e n e f i c e n t p u r p o s e o f t h e A c t . 

See A l a . A c t s 1992, A c t No. 92-537, § 1 ("The Alabama W o r k e r s ' 

C o m p e n s a t i o n A c t i s r e m e d i a l i n n a t u r e and s h o u l d be l i b e r a l l y 

c o n s t r u e d t o e f f e c t u a t e t h e i n t e n d e d b e n e f i c i a l p u r p o s e s . " ) . 

The h o l d i n g i n Ex p a r t e Brookwood M e d i c a l C e n t e r , s u p r a , 

does n o t c o n f l i c t w i t h o u r h o l d i n g i n t h i s c a s e . I n 

B rookwood, t h e employee s u f f e r e d a w o r k - r e l a t e d i n j u r y . 895 

So. 2d a t 1004. The employee u n d e r w e n t t r e a t m e n t w i t h t h e 
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i n i t i a l t r e a t i n g p h y s i c i a n c h o s e n by t h e e m p l o y e r ; t h a t 

p h y s i c i a n p e r f o r m e d s u r g e r y on t h e e m p l o y e e ' s s p i n e , r e f e r r e d 

t h e e mployee t o a n o t h e r p h y s i c i a n f o r p a i n management, and 

r e l e a s e d t h e e m p l o y e e t o r e t u r n t o work on l i g h t d u t y . I d . 

The e m p l o y e e , d i s s a t i s f i e d w i t h t h e a u t h o r i z e d t r e a t i n g 

p h y s i c i a n , was p r o v i d e d w i t h a p a n e l o f f o u r p h y s i c i a n s , and 

he c h o s e a s e c o n d a u t h o r i z e d t r e a t i n g p h y s i c i a n . I d . The 

s e c o n d p h y s i c i a n a l s o r e f e r r e d t h e employee t o a n o t h e r 

p h y s i c i a n f o r pain-management t r e a t m e n t . I d . The e mployee 

t h e n r e q u e s t e d an a d d i t i o n a l p a n e l o f f o u r p h y s i c i a n s f r o m 

w h i c h t o c h o o s e a new pain-management p h y s i c i a n . The e m p l o y e r 

r e f u s e d t h a t r e q u e s t . I d . 

The employee f i l e d a m o t i o n t o c o m p e l t h e e m p l o y e r t o 

p r o v i d e him w i t h a s e c o n d p a n e l o f f o u r p h y s i c i a n s , and t h e 

t r i a l c o u r t g r a n t e d t h a t m o t i o n . I d . The e m p l o y e r p e t i t i o n e d 

t h i s c o u r t f o r a w r i t o f mandamus r e q u e s t i n g t h a t t h i s c o u r t 

d i r e c t t h e t r i a l c o u r t t o v a c a t e i t s o r d e r g r a n t i n g t h e 

e m p l o y e e ' s m o t i o n . I d . T h i s c o u r t g r a n t e d t h e p e t i t i o n , 

h o l d i n g t h a t an e mployee "'has no s t a t u t o r y r i g h t t o r e q u e s t 

a s e c o n d p a n e l o f f o u r [ p h y s i c i a n s ] . ' " Brookwood, 895 So. 2d 

a t 1006 ( q u o t i n g 2 T e r r y A. Moore, Alabama W o r k e r s ' 
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C o m p e n s a t i o n § 17:21 (Supp. 2 0 0 3 ) ) . T h i s c o u r t s t a t e d : " I n 

t h i s c a s e , t h e e m p l o y e r was w r o n g l y c o m p e l l e d , i n 

c o n t r a v e n t i o n o f § 2 5 - 5 - 7 7 ( a ) , t o p r o v i d e a s e c o n d p a n e l o f 

f o u r p h y s i c i a n s a f t e r t h e employee had a l r e a d y e x p r e s s e d 

d i s s a t i s f a c t i o n w i t h a f o r m e r t r e a t i n g p h y s i c i a n and had 

a l r e a d y been a l l o w e d t o c h o o s e a n o t h e r p h y s i c i a n f r o m an 

e m p l o y e r - n o m i n a t e d p a n e l o f f o u r . " 895 So. 2d a t 1006. 

The f a c t s o f t h e p r e s e n t c a s e a r e d i s t i n g u i s h a b l e f r o m 

t h o s e i n Brookwood. I n t h i s c a s e , K i s h i s n o t s e e k i n g a 

s e c o n d p a n e l o f f o u r p h y s i c i a n s b u t , i n s t e a d , i s s e e k i n g f o r 

t h e f i r s t t i m e a p a n e l o f f o u r s u r g e o n s . S e c t i o n 2 5 - 5 - 7 7 ( a ) 

p r o v i d e s f o r b o t h a p a n e l o f f o u r p h y s i c i a n s and, i f s u r g e r y 

i s r e q u i r e d and t h e e mployee i s d i s s a t i s f i e d w i t h t h e s u r g e o n 

d e s i g n a t e d by t h e e m p l o y e r , a p a n e l o f f o u r s u r g e o n s . See 2 

T e r r y A. Moore, Alabama W o r k e r s ' C o m p e n s a t i o n § 17:21 (Supp. 

2009) ( " [ I ] f t h e employee has p r e v i o u s l y r e c e i v e d a p a n e l o f 

f o u r p h y s i c i a n s , and l a t e r s e e k s a p a n e l o f f o u r s u r g e o n s f r o m 

w h i c h t o c h o o s e due t o d i s s a t i s f a c t i o n w i t h t h e s u r g e o n 

s e l e c t e d by t h e e m p l o y e r , t h e s e c o n d r e q u e s t w o u l d be w i t h i n 

t h e s t a t u t e , as i t d i s t i n g u i s h e s b e tween p h y s i c i a n s and 
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s u r g e o n s . " ) . The h o l d i n g i n Brookwood does n o t encompass t h a t 

s i t u a t i o n . 

I n t h i s c a s e , T r u G r e e n does n o t d i s p u t e t h a t K i s h needs 

a d d i t i o n a l s u r g e r y o r t h a t K i s h i s d i s s a t i s f i e d w i t h t h e 

s u r g e o n s e l e c t e d by T r u G r e e n t o p e r f o r m t h a t s u r g e r y . Thus, 

we c o n c l u d e t h a t , b a s e d on t h e p l a i n l a n g u a g e o f § 2 5 - 5 - 7 7 ( a ) , 

K i s h has a c l e a r l e g a l r i g h t t o s e l e c t a new s u r g e o n f r o m a 

p a n e l o f f o u r s u r g e o n s p r o v i d e d by T r u G r e e n . B a s e d on t h e 

f o r e g o i n g , we c o n c l u d e t h a t t h e r e q u i r e m e n t s f o r t h e i s s u a n c e 

o f a w r i t o f mandamus have been met. A c c o r d i n g l y , we g r a n t 

K i s h ' s p e t i t i o n a nd d i r e c t t h e c i r c u i t c o u r t t o g r a n t h i s 

m o t i o n t o compe l T r u G r e e n t o p r o v i d e h i m w i t h a p a n e l o f f o u r 

s u r g e o n s f r o m w h i c h he can c h o o s e a new s u r g e o n . 
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