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THOMAS, Judge. 

Rhonda Sue S t e w a r t ("the w i f e " ) a p p e a l s f r o m a judgment 

o f t h e R a n d o l p h C i r c u i t C o u r t d i v o r c i n g h e r f r o m M a r l o n Luke 

S t e w a r t ("the husband") and d i v i d i n g t h e p a r t i e s ' p r o p e r t y , 

a w a r d i n g t h e p a r t i e s j o i n t l e g a l and p h y s i c a l c u s t o d y o f t h e 
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p a r t i e s ' m i n o r d a u g h t e r and g r a n t i n g t h e h u s b a n d s p e c i f i c 

c u s t o d i a l p e r i o d s , and a w a r d i n g t h e w i f e c h i l d s u p p o r t . 

The p a r t i e s were m a r r i e d on May 18, 1995. The p a r t i e s 

have one m i n o r c h i l d -- a d a u g h t e r who was b o r n on September 

27, 1997 ("the d a u g h t e r " ) . The w i f e had two c h i l d r e n f r o m a 

p r e v i o u s m a r r i a g e whom t h e h u s b a n d a d o p t e d , B r a n d o n and 

Amanda; n e i t h e r B r a n d o n n o r Amanda i s a m i n o r . 

A t t h e t i m e t h e p a r t i e s m a r r i e d , t h e h u s b a n d owned and 

o p e r a t e d an a u t o m o b i l e - r e p a i r shop named Q u a l i t y R e p a i r 

S e r v i c e ("the r e p a i r s h o p " ) . The h u s b a n d s o l d t h e r e p a i r shop 

on O c t o b e r 20, 2006, t o B r a n d o n and t h e p a r t i e s ' nephew, 

D u s t i n M e s s e r , f o r $245,000 -- B r a n d o n and M e s s e r p a i d $50,000 

i n c a s h , w h i c h t h e h u s b a n d u s e d t o pay o f f c e r t a i n o u t s t a n d i n g 

d e b t s a s s o c i a t e d w i t h t h e r e p a i r shop. The h u s b a n d f i n a n c e d 

t h e r e m a i n i n g $195,000 o f t h e p u r c h a s e p r i c e f o r B r a n d o n and 

M e s s e r . B r a n d o n and M e s s e r l a t e r s o l d t h e r e p a i r shop a t an 

a u c t i o n f o r $150,000. T h i s amount was n o t enough t o s a t i s f y 

t h e h u s b a n d ' s r e m a i n i n g d e b t on t h e r e p a i r shop t h a t he owed 

t o S m a l l Town Bank. The h u s b a n d u s e d an 8 . 5 - a c r e t r a c t o f 

l a n d and a 5 - a c r e t r a c t o f l a n d , b o t h o f w h i c h he had 

p u r c h a s e d f r o m h i s g r a n d f a t h e r , as c o l l a t e r a l t o s e c u r e t h e 
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r e m a i n i n g d e b t ; as o f t h e d a t e o f t h e t r i a l , t h e h u s b a n d owed 

S m a l l Town Bank $46,000. A f t e r s e l l i n g t h e r e p a i r shop, t h e 

h u s b a n d c o n t i n u e d t o work a t t h e r e p a i r shop m a k i n g $250 p e r 

week. I n a d d i t i o n t o w o r k i n g a t t h e r e p a i r shop f u l l t i m e , 

t h e h u s b a n d a l s o h e l d m o r t g a g e s on t h r e e u n i d e n t i f i e d 

p r o p e r t i e s f r o m w h i c h he r e c e i v e d payments t o t a l i n g $591.00 

p e r month; a l l t h r e e o f t h e m o r t g a g e s w i l l be p a i d o f f i n t h e 

n e x t t h r e e t o f i v e y e a r s . A c c o r d i n g t o t h e C h i l d - S u p p o r t -

O b l i g a t i o n - I n c o m e - S t a t e m e n t / A f f i d a v i t t h a t t h e h u s b a n d f i l e d 

w i t h t h e t r i a l c o u r t , t h e h u s b a n d ' s m o n t h l y income was 

$1,674.44. 

B e f o r e b u i l d i n g and o p e n i n g t h e r e p a i r shop, t h e h u s b a n d 

w o r k e d as a w e l d e r and a l s o had a l i c e n s e t o o p e r a t e h e a v y 

m a c h i n e r y . He t e s t i f i e d t h a t he d i d n o t know i f he c o u l d make 

more t h a n $250 p e r week as a w e l d e r , b u t he s a i d t h a t b e i n g 

c l o s e t o t h e d a u g h t e r was more i m p o r t a n t t o him t h a n any e x t r a 

money he c o u l d make. The h u s b a n d a l s o t e s t i f i e d t h a t h i s 

h e a v y - m a c h i n e r y l i c e n s e had e x p i r e d . 

T h e r e was e v i d e n c e i n d i c a t i n g t h a t as r e c e n t l y as 2007 

t h e h u s b a n d had a s s e t s t o t a l i n g a p p r o x i m a t e l y $958,000. 

However, t h e h u s b a n d ' s u n d i s p u t e d t e s t i m o n y was t h a t n e a r l y 
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a l l o f t h o s e a s s e t s had been s o l d . The hu s b a n d ' s 2007 i n c o m e -

t a x r e t u r n i n d i c a t e s t h a t h i s a d j u s t e d g r o s s income i n 2007 

was $38,680. 

The w i f e t e s t i f i e d t h a t she had w o r k e d as a n u r s e b e f o r e 

t h e p a r t i e s ' m a r r i a g e b u t t h a t she had n o t been e m p l o y e d when 

t h e p a r t i e s m a r r i e d . She had w o r k e d i n t e r m i t t e n t l y as a n u r s e 

f o r v a r i o u s e m p l o y e r s t h r o u g h o u t t h e e a r l y y e a r s o f t h e 

p a r t i e s ' m a r r i a g e . The w i f e s t a t e d t h a t she had w o r k e d f u l l 

t i m e t h e t h r e e y e a r s i m m e d i a t e l y p r e c e d i n g t h e p a r t i e s ' 

s e p a r a t i o n f o r T a y l o r ' s R e t i r e m e n t i n Roanoke. T h i s was t h e 

l o n g e s t p e r i o d t h e w i f e had w o r k e d d u r i n g t h e c o u r s e o f t h e 

p a r t i e s ' m a r r i a g e . A t t r i a l , t h e w i f e s t a t e d t h a t she i s a 

l i c e n s e d p r a c t i c a l n u r s e and t h a t she w o r k e d f o r A m e d y s i s Home 

H e a l t h . She had begun w o r k i n g f o r A m e d y s i s Home H e a l t h i n 

A p r i l 2008. As o f t h e t i m e o f t r i a l , t h e w i f e e a r n e d $29,000 

a n n u a l l y and p a i d $202 p e r month f o r h e a l t h - i n s u r a n c e c o v e r a g e 

f o r h e r and t h e d a u g h t e r . 

D u r i n g t h e c o u r s e o f t h e i r m a r r i a g e , t h e p a r t i e s l i v e d i n 

a d o u b l e - w i d e m o d u l a r home on t h r e e a c r e s o f l a n d ("the 

m a r i t a l r e s i d e n c e " ) . The p a r t i e s b o u g h t t h e m a r i t a l r e s i d e n c e 

w i t h a m o r t g a g e l o a n , $36,000 o f w h i c h r e m a i n s o u t s t a n d i n g ; 
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t h a t s p e c i f i c p r o p e r t y had been a p p r a i s e d f o r $110,000. 

P u r s u a n t t o a p e n d e n t e l i t e o r d e r , t h e w i f e was r e s p o n s i b l e 

f o r t h e payment o f t h e m o r t g a g e w h i l e she r e s i d e d i n t h e 

m a r i t a l r e s i d e n c e . However, t h e w i f e t e s t i f i e d t h a t a t t h e 

t i m e o f t h e t r i a l she was two payments and two " p e n a l t y 

p a y m e n t s " b e h i n d on t h e m o r t g a g e . The w i f e t e s t i f i e d t h a t she 

had n o t had t h e money t o pay t h e m o r t g a g e p a y m e n t s . 

A t t h e t i m e t h e d i v o r c e judgment was e n t e r e d , t h e p a r t i e s 

owned two v e h i c l e s , a 1998 F o r d E x p l o r e r s p o r t - u t i l i t y 

v e h i c l e , w h i c h was i n o p e r a b l e a t t h e t i m e o f t h e t r i a l , and a 

1999 F o r d t r u c k . A f t e r t h e p a r t i e s s e p a r a t e d i n O c t o b e r 2007, 

t h e w i f e f i n a n c e d t h e p u r c h a s e o f a 2009 C h e v r o l e t I m p a l a 

a u t o m o b i l e ; a p p r o x i m a t e l y $21,000 o f i n d e b t e d n e s s r e m a i n s on 

t h e w i f e ' s a u t o m o b i l e l o a n . The w i f e r e q u e s t e d t h a t t h e t r i a l 

c o u r t award h e r t h e I m p a l a , s u b j e c t t o t h e o u t s t a n d i n g d e b t on 

t h a t v e h i c l e . 

B e f o r e t h e p a r t i e s ' m a r r i a g e , t h e h u s b a n d had i n h e r i t e d 

31 a c r e s o f l a n d , s u b j e c t t o a l i f e e s t a t e h e l d by t h e 

h u s b a n d ' s m o t h e r , f r o m h i s f a t h e r . D u r i n g t h e c o u r s e o f t h e 

p a r t i e s ' m a r r i a g e , t h e p a r t i e s had p l a n n e d t o s e l l t h e m a r i t a l 

r e s i d e n c e and l i v e i n a s i n g l e - w i d e t r a i l e r on t h e 3 1 - a c r e 
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t r a c t o f l a n d w h i l e b u i l d i n g a house on t h e 3 1 - a c r e t r a c t o f 

l a n d . The p a r t i e s p u r c h a s e d a s i n g l e - w i d e t r a i l e r w i t h a 

mo r t g a g e l o a n , $30,000 o f w h i c h r e m a i n s o u t s t a n d i n g , and 

p l a c e d i t on t h e 3 1 - a c r e t r a c t o f l a n d . The p a r t i e s n e v e r 

b u i l t a home on t h e 3 1 - a c r e t r a c t o f l a n d . 

The h u s b a n d ' s m o t h e r r e s i d e s i n a home on t h e 3 1 - a c r e 

t r a c t o f l a n d . The w i f e t e s t i f i e d t h a t d u r i n g t h e c o u r s e o f 

t h e i r m a r r i a g e t h e p a r t i e s h ad s p e n t money t o i m p r o v e t h e 31-

a c r e t r a c t o f l a n d . S p e c i f i c a l l y , t h e w i f e t e s t i f i e d , a f e n c e 

had been b u i l t a r o u n d t h e l a n d and t h e hu s b a n d ' s m o t h e r ' s home 

"had new p l u m b i n g , new t o p , c a b i n e t s p u t i n i t , new 

a p p l i a n c e s " and had been p a i n t e d "a c o u p l e o f t i m e s . " The 

w i f e a l s o t e s t i f i e d t h a t i m p r o v e m e n t s had been made t o a l a k e 

l o c a t e d on t h e 3 1 - a c r e t r a c t o f l a n d d u r i n g t h e c o u r s e o f t h e 

p a r t i e s ' m a r r i a g e . The w i f e t e s t i f i e d t h a t t h e h u s b a n d had 

t o l d h e r t h a t he had p a i d f o r t h e i m p r o v e m e n t s . The h u s b a n d 

d e n i e d h a v i n g s p e n t t h e p a r t i e s ' money on i m p r o v e m e n t s t o t h e 

3 1 - a c r e t r a c t o f l a n d . The h u s b a n d t e s t i f i e d t h a t t h e new 

r o o f p u t on t h e hu s b a n d ' s m o t h e r ' s house had been p a i d f o r by 

A l f a I n s u r a n c e . The h u s b a n d a l s o t e s t i f i e d t h a t h i s b r o t h e r -
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i n - l a w had p a i d f o r t h e f e n c e b e c a u s e he k e p t c a t t l e on t h e 

3 1 - a c r e t r a c t o f l a n d . 

The w i f e t e s t i f i e d t h a t , d u r i n g t h e c o u r s e o f t h e 

m a r r i a g e , she had had numerous c r e d i t a c c o u n t s t o t a l i n g 

$36,640.34, a l l o f w h i c h had a b a l a n c e o f z e r o a t t h e t i m e o f 

t h e t r i a l . The h u s b a n d t e s t i f i e d t h a t he had b o r r o w e d 

a p p r o x i m a t e l y $60,000, s e c u r e d by h i s i n t e r e s t i n t h e 3 1 - a c r e 

t r a c t o f l a n d , t o pay o f f t h e w i f e ' s c r e d i t - c a r d d e b t and 

o t h e r b i l l s t h a t t h e p a r t i e s had been b e h i n d on; a t t h e t i m e 

o f t h e t r i a l , a p p r o x i m a t e l y $58,000 o f i n d e b t e d n e s s r e m a i n e d 

o u t s t a n d i n g on t h a t l o a n . 

I n 2000, H a r o l d G a i n s gave t h e d a u g h t e r $5,000 on h e r 

t h i r d b i r t h d a y f o r t h e p u r p o s e o f s t a r t i n g a c o l l e g e f u n d f o r 

t h e d a u g h t e r ' s c o l l e g e e d u c a t i o n . G a i n s and t h e h u s b a n d had 

s u b s e q u e n t l y c o n t i n u e d t o d e p o s i t money i n t o t h e d a u g h t e r ' s 

c o l l e g e f u n d . The w i f e a d m i t t e d t h a t she had w i t h d r a w n money 

f r o m t h e d a u g h t e r ' s c o l l e g e f u n d b e tween 2000 and A u g u s t 16, 

2007; t h e a c c o u n t has s i n c e been c l o s e d . The w i f e t e s t i f i e d 

t h a t she had w i t h d r a w n money f r o m t h e d a u g h t e r ' s c o l l e g e f u n d 

i n o r d e r t o buy g r o c e r i e s . The w i f e had a l s o w i t h d r a w n $2,000 

f r o m t h e c o l l e g e f u n d i n o r d e r t o p u r c h a s e l i v i n g - r o o m 
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f u r n i t u r e ; t h e w i f e t e s t i f i e d t h a t t h e h u s b a n d had c o n s e n t e d 

t o t h o s e w i t h d r a w a l s . The w i f e d e n i e d t h a t she had " d e p l e t e d 

[ t h e d a u g h t e r ' s ] c o l l e g e f u n d . " The h u s b a n d t e s t i f i e d t h a t he 

had t a k e n $2,000 f r o m t h e d a u g h t e r ' s c o l l e g e f u n d i n o r d e r t o 

p u r c h a s e an e n g i n e b u t t h a t he had p u t $2,000 b a c k i n t o t h e 

a c c o u n t . 

On O c t o b e r 29, 2007 , t h e w i f e s u e d t h e h u s b a n d f o r a 

d i v o r c e on t h e g r o u n d s o f i n c o m p a t i b i l i t y and an i r r e t r i e v a b l e 

b r e a kdown o f t h e m a r r i a g e . The w i f e a l s o s o u g h t p e n d e n t e l i t e 

r e l i e f , r e q u e s t i n g s o l e p o s s e s s i o n o f t h e m a r i t a l r e s i d e n c e 

and s o l e c u s t o d y o f t h e d a u g h t e r . On November 14, 2007, t h e 

h u s b a n d f i l e d an answer and a c o u n t e r c l a i m r e q u e s t i n g c u s t o d y 

o f t h e d a u g h t e r . 

F o l l o w i n g a p e n d e n t e l i t e h e a r i n g h e l d on J a n u a r y 10, 

2008, t h e t r i a l c o u r t a warded t h e w i f e p e n d e n t e l i t e p h y s i c a l 

and l e g a l c u s t o d y o f t h e d a u g h t e r , g r a n t e d t h e h u s b a n d 

v i s i t a t i o n , and o r d e r e d t h e h u s b a n d t o pay c h i l d s u p p o r t i n 

t h e amount o f $200 p e r month. The t r i a l c o u r t f u r t h e r awarded 

t h e w i f e e x c l u s i v e p o s s e s s i o n o f t h e m a r i t a l r e s i d e n c e p e n d i n g 

t h e r e s o l u t i o n o f t h e d i v o r c e a c t i o n and o r d e r e d h e r t o be 

r e s p o n s i b l e f o r t h e m o r t g a g e on t h e m a r i t a l r e s i d e n c e . 
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A f t e r an o r e t e n u s h e a r i n g on J a n u a r y 13, 2009, t h e t r i a l 

c o u r t e n t e r e d a j udgment on J u l y 8 , 2009, d i v o r c i n g t h e 

p a r t i e s on t h e g r o u n d s o f i n c o m p a t i b i l i t y o f temperament and 

an i r r e t r i e v a b l e b r e a k d o w n o f t h e m a r r i a g e . The d i v o r c e 

j u d g m e n t , among o t h e r t h i n g s , o r d e r e d t h a t t h e m a r i t a l 

p r o p e r t y , w h i c h i n c l u d e d t h e m a r i t a l r e s i d e n c e and t h e s i n g l e -

w i d e t r a i l e r , be s o l d and t h a t t h e p r o c e e d s be u s e d t o pay o f f 

t h e p a r t i e s ' d e b t s i n t h e f o l l o w i n g o r d e r : t h e d e b t on t h e 

m a r i t a l p r o p e r t y , t o t a l i n g a p p r o x i m a t e l y $66,000; t h e $46,000 

d e b t a s s o c i a t e d w i t h t h e r e p a i r shop; t h e w i f e ' s c r e d i t - c a r d 

d e b t ; 1 and, l a s t l y , r e i m b u r s e m e n t o f t h e d a u g h t e r ' s c o l l e g e 

f u n d . The h u s b a n d was awarded, as h i s s e p a r a t e e s t a t e , h i s 

i n t e r e s t i n t h e 3 1 - a c r e t r a c t , as w e l l as t h e 8 . 5 - a c r e and t h e 

5 - a c r e t r a c t s o f l a n d and t h e d e b t a s s o c i a t e d t h e r e w i t h , i f 

any d e b t r e m a i n e d on t h e 8 . 5 - a c r e and 5 - a c r e t r a c t s o f l a n d 

f o l l o w i n g t h e a p p l i c a t i o n o f t h e p r o c e e d s f r o m t h e s a l e o f t h e 

m a r i t a l p r o p e r t y . The w i f e was awarded e x c l u s i v e use o f t h e 

m a r i t a l r e s i d e n c e and was o r d e r e d t o pay t h e m o r t g a g e t h e r e o n 

u n t i l i t s o l d . The judgment f u r t h e r awarded t h e p a r t i e s j o i n t 

l e g a l and p h y s i c a l c u s t o d y o f t h e d a u g h t e r , g r a n t i n g t h e 

1We note t h a t the w i f e t e s t i f i e d t h a t a l l of her c r e d i t -
c a r d debt had been s a t i s f i e d as of the time of t r i a l . 
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h u s b a n d s p e c i f i c c u s t o d i a l p e r i o d s , and o r d e r e d t h e h u s b a n d t o 

pay $200 p e r month i n c h i l d s u p p o r t . The judgment d i d n o t 

o r d e r e i t h e r p a r t y t o pay a l i m o n y . The judgment a l s o awarded 

t h e w i f e t h e 2009 C h e v r o l e t I m p a l a and o r d e r e d h e r t o be and 

r e s p o n s i b l e f o r t h e a u t o m o b i l e l o a n she had u s e d t o p u r c h a s e 

t h e v e h i c l e and awarded t h e h u s b a n d t h e p a r t i e s ' 1998 F o r d 

E x p l o r e r and 1999 F o r d t r u c k . 

On A u g u s t 7, 2009, t h e w i f e f i l e d a m o t i o n f o r a new 

t r i a l , w h i c h was d e n i e d by o p e r a t i o n o f l a w . The w i f e 

a p p e a l e d . 

The w i f e a r g u e s on a p p e a l t h a t t h e t r i a l c o u r t e x c e e d e d 

i t s d i s c r e t i o n by n o t a w a r d i n g h e r p e r i o d i c a l i m o n y o r by n o t 

r e s e r v i n g t h e i s s u e o f p e r i o d i c a l i m o n y f o r f u t u r e 

c o n s i d e r a t i o n ; by i n e q u i t a b l y d i v i d i n g t h e m a r i t a l p r o p e r t y ; 

by f a i l i n g t o i n c l u d e c e r t a i n p r o p e r t y i n t h e m a r i t a l e s t a t e 

and by d e t e r m i n i n g t h a t t h e p r o p e r t y was p a r t o f t h e h u s b a n d ' s 

s e p a r a t e e s t a t e b e c a u s e he had a c q u i r e d i t b e f o r e t h e p a r t i e s ' 

m a r r i a g e ; by n o t a w a r d i n g h e r p r i m a r y p h y s i c a l c u s t o d y o f t h e 

d a u g h t e r ; and by a l l e g e d l y n o t c o n s i d e r i n g t h e h u s b a n d ' s 

a b i l i t y t o e a r n income i n c a l c u l a t i n g t h e amount o f t h e 

h u s b a n d ' s c h i l d - s u p p o r t o b l i g a t i o n . 
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We w i l l f i r s t r e v i e w t h e w i f e ' s a r g u m e n t s c o n c e r n i n g t h e 

t r i a l c o u r t ' s f a i l u r e t o award h e r p e r i o d i c a l i m o n y and i t s 

d i v i s i o n o f t h e m a r i t a l p r o p e r t y . T h i s c o u r t s e t f o r t h t h e 

w e l l e s t a b l i s h e d s t a n d a r d by w h i c h we r e v i e w j u d g m e n t s b a s e d 

on o r e t e n u s e v i d e n c e i n F a r m e r s I n s u r a n c e Co. v. P r i c e - 

W i l l i a m s A s s o c i a t e s , I n c . , 873 So. 2d 252 ( A l a . C i v . App. 

2 0 0 3 ) : 

"'When o r e t e n u s e v i d e n c e i s p r e s e n t e d , a 
p r e s u m p t i o n o f c o r r e c t n e s s e x i s t s as t o t h e t r i a l 
c o u r t ' s f i n d i n g s on i s s u e s o f f a c t ; i t s judgment 
b a s e d on t h e s e f i n d i n g s o f f a c t w i l l n o t be 
d i s t u r b e d u n l e s s i t i s c l e a r l y e r r o n e o u s , w i t h o u t 
s u p p o r t i n g e v i d e n c e , m a n i f e s t l y u n j u s t , o r a g a i n s t 
t h e g r e a t w e i g h t o f t h e e v i d e n c e . J & M B a i l B o n d i n g  
Co. v. Hayes, 748 So. 2d 198 ( A l a . 1 9 9 9 ) ; G a s t o n v.  
Ames, 514 So. 2d 877 ( A l a . 1987 ). When t h e t r i a l 
c o u r t i n a n o n j u r y c a s e e n t e r s a judgment w i t h o u t 
m a k i n g s p e c i f i c f i n d i n g s o f f a c t , t h e a p p e l l a t e 
c o u r t " w i l l assume t h a t t h e t r i a l j u d g e made t h o s e 
f i n d i n g s n e c e s s a r y t o s u p p o r t t h e j u d g m e n t . " 
T r a n s a m e r i c a C o m m e r c i a l F i n . C o r p . v. AmSouth Bank, 
608 So. 2d 375, 378 ( A l a . 1 9 9 2 ) . M o r e o v e r , " [ u ] n d e r 
t h e o r e t e n u s r u l e , t h e t r i a l c o u r t ' s judgment and 
a l l i m p l i c i t f i n d i n g s n e c e s s a r y t o s u p p o r t i t c a r r y 
a p r e s u m p t i o n o f c o r r e c t n e s s . " T r a n s a m e r i c a , 608 So. 
2d a t 378. However, when t h e t r i a l c o u r t i m p r o p e r l y 
a p p l i e s t h e l a w t o [ t h e ] f a c t s , no p r e s u m p t i o n o f 
c o r r e c t n e s s e x i s t s as t o t h e t r i a l c o u r t ' s j u d g m e n t . 
A l l s t a t e I n s . Co. v. S k e l t o n , 675 So. 2d 377 ( A l a . 
199 6 ) ; M a r v i n ' s , I n c . v. R o b e r t s o n , 608 So. 2d 391 
( A l a . 1 9 9 2 ) ; G a s t o n , 514 So. 2d a t 87 8 ; S m i t h v.  
S t y l e A d v e r t i s i n g , I n c . , 470 So. 2d 1194 ( A l a . 
1 9 8 5 ) ; League v. M c D o n a l d , 355 So. 2d 695 ( A l a . 
1 9 7 8 ) . " Q u e s t i o n s o f l a w a r e n o t s u b j e c t t o t h e o r e 
t e n u s s t a n d a r d o f r e v i e w . " Reed v. B o a r d o f T r u s t e e s 
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f o r A l abama S t a t e U n i v . , 778 So. 2d 791, 7 93 n. 2 
( A l a . 2 0 0 0 ) . A t r i a l c o u r t ' s c o n c l u s i o n s on l e g a l 
i s s u e s c a r r y no p r e s u m p t i o n o f c o r r e c t n e s s on 
a p p e a l . Ex p a r t e C a s h , 624 So. 2d 576, 577 ( A l a . 
1 9 9 3 ) . T h i s c o u r t r e v i e w s t h e a p p l i c a t i o n o f l a w t o 
f a c t s de novo. A l l s t a t e , 675 So. 2d a t 379 ("[W]here 
t h e f a c t s b e f o r e t h e t r i a l c o u r t a r e e s s e n t i a l l y 
u n d i s p u t e d and t h e c o n t r o v e r s y i n v o l v e s q u e s t i o n s o f 
l a w f o r t h e c o u r t t o c o n s i d e r , t h e [ t r i a l ] c o u r t ' s 
j udgment c a r r i e s no p r e s u m p t i o n o f c o r r e c t n e s s . " ) . ' " 

873 So. 2d a t 254-55 ( q u o t i n g C i t y o f P r a t t v i l l e v. P o s t , 831 

So. 2d 622, 627-28 ( A l a . C i v . App. 2 0 0 2 ) ) . F u r t h e r , 

" ' m a t t e r s o f a l i m o n y and p r o p e r t y d i v i s i o n r e s t 
s o u n d l y w i t h i n t h e t r i a l c o u r t ' s d i s c r e t i o n , and 
r u l i n g s on t h o s e m a t t e r s w i l l n o t be d i s t u r b e d on 
a p p e a l e x c e p t f o r a p l a i n and p a l p a b l e abuse o f 
d i s c r e t i o n . W e l c h v. W e l c h , 636 So. 2d 4 64 ( A l a . 
C i v . App. 1 9 9 4 ) . M a t t e r s o f a l i m o n y and p r o p e r t y 
d i v i s i o n a r e i n t e r r e l a t e d , and t h e e n t i r e judgment 
must be c o n s i d e r e d i n d e t e r m i n i n g w h e t h e r t h e t r i a l 
c o u r t a b u s e d i t s d i s c r e t i o n as t o e i t h e r o f t h o s e 
i s s u e s . W i l l i n g v. W i l l i n g , 655 So. 2d 10 64 ( A l a . 
C i v . App. 1 9 9 5 ) . ... F u r t h e r , a d i v i s i o n o f m a r i t a l 
p r o p e r t y i n a d i v o r c e c a s e does n o t have t o be 
e q u a l , o n l y e q u i t a b l e , and a d e t e r m i n a t i o n o f what 
i s e q u i t a b l e r e s t s w i t h i n t h e sound d i s c r e t i o n o f 
t h e t r i a l c o u r t . I d . ' " 

M c C a r t n e y v. M c C a r t n e y , 11 So. 3d 213, 217 ( A l a . C i v . App. 

2007) ( q u o t i n g H e n d e r s o n v. H e n d e r s o n , 80 0 So. 2d 595, 597 

( A l a . C i v . App. 2 0 0 0 ) ) . 

The t r i a l c o u r t o r d e r e d t h a t t h e p r o c e e d s f r o m t h e s a l e 

o f t h e m a r i t a l p r o p e r t y be a p p l i e d f i r s t t o t h e d e b t on t h e 
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m a r i t a l p r o p e r t y . The r e m a i n i n g p r o c e e d s , i f any, were t o be 

a p p l i e d t o t h e $46,000 d e b t on t h e h u s b a n d ' s s e p a r a t e 

p r o p e r t y , t h e n t o t h e w i f e ' s c r e d i t - c a r d d e b t , t h e n t o 

r e i m b u r s e t h e d a u g h t e r ' s c o l l e g e f u n d , and l a s t l y t o be s p l i t 

e q u a l l y b e tween t h e p a r t i e s . However, t h e u n d i s p u t e d e v i d e n c e 

shows t h a t t h e w i f e ' s c r e d i t - c a r d d e b t a t t h e t i m e o f t h e 

t r i a l was z e r o . T h e r e f o r e , t h e h u s b a n d was awarded $46,000 

f r o m t h e s a l e o f t h e m a r i t a l p r o p e r t y as w e l l as h i s s e p a r a t e 

p r o p e r t y -- t h e 3 1 - a c r e t r a c t , as w e l l as t h e 8 . 5 - a c r e and 5-

a c r e t r a c t s o f l a n d . The o n l y b e n e f i t t h e w i f e m i g h t have 

r e c e i v e d f r o m t h e d i v i s i o n o f t h e m a r i t a l p r o p e r t y was an 

e q u a l p o r t i o n o f any f u n d s r e m a i n i n g a f t e r a l l t h e o t h e r 

o b l i g a t i o n s were s a t i s f i e d . 

The e v i d e n c e c o n c e r n i n g t h e v a l u e o f t h e m a r i t a l p r o p e r t y 

i n d i c a t e d t h a t t h e m a r i t a l r e s i d e n c e had been a p p r a i s e d f o r 

$110,000 and, b a s e d on t h e h u s b a n d ' s t e s t i m o n y , t h a t t h e v a l u e 

o f t h e s i n g l e - w i d e t r a i l e r was a p p r o x i m a t e l y $7,000. The d e b t 

on t h e m a r i t a l p r o p e r t y t o t a l e d a p p r o x i m a t e l y $66,000, l e a v i n g 

a p p r o x i m a t e l y $51,000 t o be a p p l i e d t o t h e $46,000 d e b t on t h e 

h u s b a n d ' s s e p a r a t e p r o p e r t y . The r e m a i n i n g f u n d s , 

a p p r o x i m a t e l y $5,000, were t o be u s e d t o r e i m b u r s e t h e 
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d a u g h t e r ' s c o l l e g e f u n d . The e v i d e n c e i n d i c a t e s t h a t t h e 

amount t o be r e i m b u r s e d t o t h e d a u g h t e r ' s c o l l e g e f u n d was a t 

l e a s t $5,000. E s s e n t i a l l y , t h e w i f e i s l e f t w i t h n o t h i n g f r o m 

t h e d i v i s i o n o f t h e m a r i t a l p r o p e r t y . F u r t h e r , t h e w i f e was 

n o t awarded p e r i o d i c a l i m o n y o r an a l l o w a n c e f r o m t h e 

hus b a n d ' s s e p a r a t e p r o p e r t y . 

I n Mayhann v. Mayhann, 820 So. 2d 836 ( A l a . C i v . App. 

2 0 0 1 ) , t h i s c o u r t r e v e r s e d a t r i a l c o u r t ' s d i v o r c e judgment 

b e c a u s e i t f a i l e d t o award t h e w i f e an a l l o w a n c e f r o m t h e 

hus b a n d ' s s e p a r a t e p r o p e r t y , w h i c h t h i s c o u r t d e t e r m i n e d was 

" ' u s e d r e g u l a r l y f o r t h e common b e n e f i t o f t h e p a r t i e s d u r i n g 

t h e i r m a r r i a g e . ' " Mayhann, 820 So. 2d a t 839 ( q u o t i n g § 30-2-

5 1 ( a ) , A l a . Code 1 9 7 5 ) . The t r i a l c o u r t had awarded t h e w i f e 

" o n l y $350 p e r month i n p e r i o d i c a l i m o n y f o r a p e r i o d o f two 

y e a r s , a 1991 Honda A c c o r d a u t o m o b i l e , a bedroom s u i t e , a s e t 

o f c o o k w a r e , and a s e t o f c h i n a . " I d . B a s e d on o u r supreme 

c o u r t ' s h o l d i n g i n Ex p a r t e D u r b i n , 818 So. 2d 404 ( A l a . 

2 0 0 1 ) , t h i s c o u r t h e l d : 

"The [Supreme] C o u r t e x p l a i n e d t h a t , w h i l e t h e t r i a l 
c o u r t may, a t i t s d i s c r e t i o n , award one sp o u s e an 
a l l o w a n c e o u t o f t h e o t h e r s p o u s e ' s s e p a r a t e 
p r o p e r t y , i t i s n o t c o m p e l l e d t o do s o , even i f t h e 
p r o p e r t y was u s e d f o r t h e common b e n e f i t o f t h e 
m a r r i a g e . Ex p a r t e D u r b i n , 818 So. 2d [404,] 408 
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[ ( A l a . 2 0 0 1 ) ] . T h i s c o u r t c a n n o t r e v e r s e t h e t r i a l 
c o u r t s i m p l y b e c a u s e i t f a i l e d t o award t h e w i f e an 
a l l o w a n c e o u t o f t h e m a r i t a l r e s i d e n c e and r e n t a l 
h o u s e . However, we can c o n s i d e r w h e t h e r t h e t r i a l 
c o u r t a b u s e d i t s d i s c r e t i o n i n f a i l i n g t o do s o . " 

Mayhann, 820 So. 2d a t 839. T h i s c o u r t d e t e r m i n e d t h a t t h e 

t r i a l c o u r t had e x c e e d e d i t s d i s c r e t i o n , and we r e v e r s e d t h e 

t r i a l c o u r t ' s j udgement as t o t h e d i v i s i o n o f p r o p e r t y and 

award o f a l i m o n y . T h i s c o u r t a l s o remanded t h e t r i a l c o u r t ' s 

j u d g m e n t i n o r d e r f o r t h e t r i a l c o u r t t o award t h e w i f e an 

e q u i t a b l e s h a r e o f t h e m a r i t a l e s t a t e . 

I n t h e c a s e a t hand, we c o n c l u d e , b a s e d on t h e t e s t i m o n y 

a t t r i a l , t h a t e a c h o f t h e t h r e e p a r c e l s o f l a n d c o m p o s i n g t h e 

h u s b a n d ' s s e p a r a t e p r o p e r t y were " u s e d r e g u l a r l y f o r t h e 

common b e n e f i t o f t h e p a r t i e s d u r i n g t h e m a r r i a g e . " § 30-2-

5 1 ( a ) , A l a . Code 1975. The h u s b a n d u s e d h i s i n t e r e s t i n t h e 

3 1 - a c r e t r a c t o f l a n d as c o l l a t e r a l t o b o r r o w a p p r o x i m a t e l y 

$60,000 i n o r d e r t o pay o f f t h e w i f e ' s c r e d i t - c a r d d e b t and 

o t h e r b i l l s t h e p a r t i e s were b e h i n d on. L i k e w i s e , t h e h u s b a n d 

u s e d t h e 8 . 5 - a c r e and 5 - a c r e t r a c t s o f l a n d i n o r d e r t o s e c u r e 

d e b t a s s o c i a t e d w i t h t h e s a l e o f t h e r e p a i r shop, w h i c h was 

u s e d t h r o u g h o u t t h e p a r t i e s ' m a r r i a g e as t h e p r i m a r y s o u r c e o f 

i n c o m e . 
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The t r i a l c o u r t awarded t h e h u s b a n d $46,000 f r o m t h e 

m a r i t a l p r o p e r t y as w e l l as h i s s e p a r a t e p r o p e r t y ; t h e w i f e 

was e s s e n t i a l l y awarded n o t h i n g . We h o l d t h a t , j u s t as i n 

Mayhann, we must r e v e r s e t h e t r i a l c o u r t ' s judgment i n s o f a r as 

i t d i v i d e d t h e p a r t i e s ' p r o p e r t y and f a i l e d t o award t h e w i f e 

p e r i o d i c a l i m o n y , b e c a u s e o f i t s i n e q u i t y . On remand, t h e 

t r i a l c o u r t s h o u l d a d j u s t t h e p r o p e r t y d i v i s i o n and a l i m o n y 

award as i t c o n s i d e r s a p p r o p r i a t e i n o r d e r t o award t h e w i f e 

an e q u i t a b l e s h a r e o f t h e p a r t i e s ' m a r i t a l e s t a t e . 

N e x t , t h e w i f e a r g u e s t h a t t h e t r i a l c o u r t e x c e e d e d i t s 

d i s c r e t i o n " i n b o t h t h e d e t e r m i n a t i o n o f c h i l d c u s t o d y and t h e 

c a l c u l a t i o n o f c h i l d s u p p o r t a c c o r d i n g t o t h e C h i l d S u p p o r t 

g u i d e l i n e s " u n d e r R u l e 32, A l a . R. J u d . Admin. 

A l t h o u g h t h e w i f e g e n e r a l l y a l l e g e s t h a t t h e t r i a l c o u r t 

e x c e e d e d i t s d i s c r e t i o n i n i t s d e t e r m i n a t i o n o f c u s t o d y , t h e 

w i f e p r o v i d e s no l e g a l a u t h o r i t y t o s u p p o r t h e r c l a i m , and i t 

i s n o t t h i s c o u r t ' s f u n c t i o n t o c r e a t e l e g a l a r g u m e n t s f o r an 

a p p e l l a n t . R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. App. P.; see a l s o Asam v.  

D e v e r e a u x , 68 6 So. 2d 1222, 1224 ( A l a . C i v . App. 1996) 

( " [ A ] p p e l l a t e c o u r t s do n o t , 'based on u n d e l i n e a t e d 

p r o p o s i t i o n s , c r e a t e l e g a l a r g u m e n t s f o r t h e a p p e l l a n t . ' 
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McLemore v. F l e m i n g , 604 So. 2d 353, 353 ( A l a . 1 9 9 2 ) . T h i s 

c o u r t w i l l a d d r e s s o n l y t h o s e i s s u e s p r o p e r l y p r e s e n t e d and 

f o r w h i c h s u p p o r t i n g a u t h o r i t y has been c i t e d . " ) . 

The w i f e a l s o a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n 

f a i l i n g t o f i n d t h e h u s b a n d u n d e r e m p l o y e d and, t h e r e b y , 

f a i l i n g t o i m p u t e more income t o t h e h u s b a n d . T h i s c o u r t has 

h e l d t h a t 

" [ t ] h e t r i a l c o u r t i s a f f o r d e d t h e d i s c r e t i o n t o 
i m p u t e income t o a p a r e n t f o r t h e p u r p o s e o f 
d e t e r m i n i n g c h i l d s u p p o r t , and t h e d e t e r m i n a t i o n 
t h a t a p a r e n t i s v o l u n t a r i l y u n e m p l o y e d o r 
u n d e r e m p l o y e d ' i s t o be made f r o m t h e f a c t s 
p r e s e n t e d a c c o r d i n g t o t h e j u d i c i a l d i s c r e t i o n o f 
t h e t r i a l c o u r t . ' W i n f r e y v. W i n f r e y , 602 So. 2d 
904, 905 ( A l a . C i v . App. 1 9 9 2 ) . See a l s o R u l e 
3 2 ( B ) ( 5 ) , A l a . R. J u d . Admin." 

C l e m e n t s v. C l e m e n t s , 990 So. 2d 383, 394 ( A l a . C i v . App. 

2 0 0 7 ) . 

A t t h e t i m e o f t r i a l , t h e h u s b a n d was m a k i n g $250 p e r 

week w h i l e e m p l o y e d a t t h e r e p a i r shop. The h u s b a n d t e s t i f i e d 

t h a t he c o u l d p o t e n t i a l l y e a r n more money i f he t r a v e l e d b u t 

t h a t s p e n d i n g t i m e w i t h t h e d a u g h t e r and h i s o t h e r f a m i l y was 

more i m p o r t a n t t o h i m . B e f o r e 1994, when t h e h u s b a n d b u i l t 

and opened t h e r e p a i r shop, t h e h u s b a n d was l i c e n s e d t o 

o p e r a t e h e a v y m a c h i n e r y ; h i s l i c e n s e has s i n c e e x p i r e d . The 
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h u s b a n d had a l s o w o r k e d as a w e l d e r , b u t he has n o t w e l d e d 

s i n c e b e f o r e he opened t h e r e p a i r shop i n 1994. The e v i d e n c e 

s u p p o r t s t h e t r i a l c o u r t ' s d e c i s i o n t o n o t i m p u t e t o t h e 

h u s b a n d a g r e a t e r income t h a n he was e a r n i n g a t t h e t i m e o f 

t h e t r i a l . 

M o r e o v e r , i n o r d e r f o r t h e t r i a l c o u r t t o have d e t e r m i n e d 

t h a t t h e h u s b a n d was v o l u n t a r i l y u n d e r e m p l o y e d , t h e w i f e had 

t h e b u r d e n o f p r o d u c i n g e v i d e n c e d e m o n s t r a t i n g t h e h u s b a n d ' s 

p o t e n t i a l employment in c o m e . See G.B. v. J.H., 915 So. 2d 

570, 575 ( A l a . C i v . App. 2 0 0 5 ) . The w i f e f a i l e d t o p r o v i d e 

any e v i d e n c e i n d i c a t i n g t h e h u s b a n d ' s a l l e g e d t r u e e a r n i n g 

p o t e n t i a l . T h e r e f o r e , f o r t h i s r e a s o n as w e l l , t h e t r i a l 

c o u r t ' s judgment as t o t h i s i s s u e i s n o t p l a i n l y and p a l p a b l y 

wrong. 

F o r t h e r e a s o n s s t a t e d above, we r e v e r s e t h e t r i a l 

c o u r t ' s judgment i n s o f a r as i t d i v i d e s t h e p a r t i e s ' m a r t i a l 

p r o p e r t y , and we remand t h e c a u s e f o r t h e t r i a l c o u r t t o make 

a more a p p r o p r i a t e p r o p e r t y d i v i s i o n and t o c o n s i d e r w h e t h e r 

an award o f a l i m o n y i s w a r r a n t e d . I n a l l o t h e r r e q u e s t s , we 

a f f i r m t h e t r i a l c o u r t ' s j u d g m e n t . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 
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Thompson, P . J . , and P i t t m a n and B r y a n , J J . , c o n c u r . 

Moore, J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 
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