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THOMAS, Judge. 

John Robert Flomer, J r . ("the f a t h e r " ) , and Lynn Flomer 

("the mother") were d i v o r c e d i n 2001. A t the time of t h e i r 

d i v o r c e , the f a t h e r and the mother ( r e f e r r e d t o a t t i m e s 

c o l l e c t i v e l y as "the p a r e n t s " ) n e g o t i a t e d a s e t t l e m e n t 
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agreement. That agreement c o n t a i n e d the f o l l o w i n g 

p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t p r o v i s i o n f o r the b e n e f i t of 

t h e i r then minor daughter, J e s s i c a , who i s now m a r r i e d and 

known by the name J e s s i c a F a r t h i n g ("the d a u g h t e r " ) : "For the 

s u p p o r t and maintenance of the [ d a u g h t e r ] , [ t h e f a t h e r ] s h a l l 

pay and be r e s p o n s i b l e f o r a l l r e a s o n a b l e c o s t s of her 

p o s t - s e c o n d a r y e d u c a t i o n . The [ p a r e n t s ] agree t o make 

re a s o n a b l e e f f o r t s t o o b t a i n g r a n t s and/or s c h o l a r s h i p s f o r 

the [ d a u g h t e r ] . " The p a r e n t s ' agreement was i n c o r p o r a t e d i n t o 

the d i v o r c e judgment e n t e r e d by the c o u r t . 

I n November 2006, the t r i a l c o u r t e n t e r e d a judgment on 

a p e t i t i o n s e e k i n g the m o d i f i c a t i o n of cu s t o d y of the p a r e n t s ' 

r e m a i n i n g minor c h i l d and s e e k i n g a f i n d i n g of contempt. The 

p l e a d i n g s i n s t i t u t i n g the m o d i f i c a t i o n / c o n t e m p t a c t i o n are not 

c o n t a i n e d i n the r e c o r d on a p p e a l . However, the judgment 

c o n t a i n s the f o l l o w i n g s t a t e m e n t : " F a t h e r s h a l l c o n t i n u e t o 

pay f o r the d a u g h t e r ' s ... c o l l e g e t u i t i o n , books and f e e s . " 

The daughter began her p o s t s e c o n d a r y s t u d i e s a t Auburn 

U n i v e r s i t y a t Montgomery i n 2003. She completed the n e c e s s a r y 

p r e r e q u i s i t e s f o r pharmacy s c h o o l and then t r a n s f e r r e d t o 
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pharmacy s c h o o l a t Auburn U n i v e r s i t y i n 2004. She m a r r i e d i n 

2005. 

I n May 2008, the daughter g r a d u a t e d from pharmacy s c h o o l . 

On or about October 8, 2008, the daughter s e n t the f a t h e r a 

l e t t e r i n f o r m i n g the f a t h e r t h a t her s t u d e n t l o a n s were about 

t o become due and s e e k i n g from the f a t h e r $62,000, p l u s 

i n t e r e s t , f o r t u i t i o n t h a t had not been c o v e r e d by 

s c h o l a r s h i p s or g r a n t s . The l e t t e r r e q u e s t e d t h a t the f a t h e r 

respond t o the l e t t e r w i t h i n t h r e e d a y s ; a l t h o u g h he 

e v e n t u a l l y r e p l i e d v i a e l e c t r o n i c m a i l , the f a t h e r d i d not 

respond w i t h i n t h r e e days. 

On October 24, 2008, the daughter f i l e d a p e t i t i o n 

s e e k i n g t o have the f a t h e r h e l d i n contempt f o r h i s f a i l u r e t o 

comply w i t h the p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t p r o v i s i o n 

i n c o r p o r a t e d i n t o the p a r e n t s ' d i v o r c e judgment, which made 

the f a t h e r r e s p o n s i b l e f o r the r e a s o n a b l e c o s t s of the 

d a u g h t e r ' s p o s t s e c o n d a r y e d u c a t i o n . As noted above the f a t h e r 

e v e n t u a l l y responded t o the d a u g h t e r ' s w r i t t e n r e q u e s t t h a t he 

pay $62,000, p l u s i n t e r e s t , as r e q u i r e d under the d i v o r c e 

judgment. H i s e l e c t r o n i c - m a i l r e p l y t o the daughter i n d i c a t e d 

t h a t he would pay the t u i t i o n and expenses t h a t he was 
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r e s p o n s i b l e f o r , but he r e q u e s t e d r e c e i p t s t o prove t h a t the 

$62,000, p l u s i n t e r e s t , the daughter r e q u e s t e d he pay was 

a c t u a l l y i n c u r r e d f o r t u i t i o n and o t h e r a s s o c i a t e d e d u c a t i o n a l 

expenses. The f a t h e r a l s o s t a t e d i n h i s response t h a t he d i d 

not t h i n k t h a t he was r e s p o n s i b l e f o r "any ... p o s t - g r a d u a t e 

t u i t i o n and books" or f o r any t u i t i o n a f t e r the daughter was 

m a r r i e d i n 2005. 

The f a t h e r moved t o d i s m i s s the daughter's p e t i t i o n , 

a r g u i n g t h a t the f a c t t h a t the daughter was not a p a r t y t o the 

p a r e n t s ' d i v o r c e a c t i o n r e s u l t e d i n the daughter's l a c k i n g 

s t a n d i n g t o b r i n g the contempt p e t i t i o n and, t h u s , i n a l a c k 

of a j u s t i c i a b l e c o n t r o v e r s y . A f t e r a h e a r i n g on the m a t t e r , 

a t which the p a r t i e s agreed t h a t the daughter was an i n t e n d e d 

t h i r d - p a r t y b e n e f i c i a r y t o the s e t t l e m e n t agreement made by 

the p a r e n t s and i n c o r p o r a t e d i n t o t h e i r d i v o r c e judgment, the 

t r i a l c o u r t r e s e r v e d r u l i n g on the motion t o d i s m i s s and s e t 

the case f o r a t r i a l . The f a t h e r f i l e d an answer i n J u l y 

2009; he a l s o f i l e d a c o u n t e r c l a i m i n which he sought 

compensatory and p u n i t i v e damages f o r the daughter's a l l e g e d 

i n t e n t i o n a l i n f l i c t i o n of e m o t i o n a l d i s t r e s s f o r her f a i l u r e , 

among o t h e r t h i n g s , t o i n v i t e the f a t h e r t o her pharmacy-
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s c h o o l g r a d u a t i o n or t o her wedding. That c o u n t e r c l a i m was 

se v e r e d from the contempt p r o c e e d i n g and i s not r e l e v a n t t o 

the i s s u e s on a p p e a l . 

The t r i a l c o u r t h e l d a t r i a l on J u l y 9, 2009, a t which 

the f a t h e r and the daughter t e s t i f i e d . The t r i a l c o u r t 

d etermined, based i n p a r t on the f a t h e r ' s a d m i s s i o n t h a t he 

was r e q u i r e d t o pay f o r the daughter's undergraduate t u i t i o n , 

books, and f e e s , t h a t the f a t h e r was r e s p o n s i b l e f o r p a y i n g 

$74,481.82, p l u s 5.375% i n t e r e s t on the b a l a n c e a f t e r the date 

of the judgment, on the daughter's o u t s t a n d i n g l o a n s . The 

t r i a l c o u r t then determined t h a t the f a t h e r was i n contempt 

f o r f a i l i n g t o pay f o r the daughter's e d u c a t i o n and o r d e r e d , 

as a r e s u l t , t h a t the f a t h e r pay a $1,500 a t t o r n e y fee t o the 

daughter's a t t o r n e y . The f a t h e r f i l e d a postjudgment motion, 

which the t r i a l c o u r t d e n i e d a f t e r h e a r i n g arguments. The 

f a t h e r a p p e a l s . 

" T h i s c o u r t r e c o g n i z e s t h a t when the t r i a l 
c o u r t ' s judgment i s based on ore tenus e v i d e n c e , 
t h a t judgment i s presumed c o r r e c t and i s not s u b j e c t 
t o r e v e r s a l u n l e s s i t i s so unsupported by the 
ev i d e n c e t h a t i t i s p l a i n l y and p a l p a b l y wrong. 
B e r r y v. B e r r y , 579 So. 2d 654 ( A l a . C i v . App. 
1991). However, t h e r e i s no presumption of 
c o r r e c t n e s s i n the t r i a l c o u r t ' s a p p l i c a t i o n of the 
law t o the f a c t s . Gaston v. Ames, 514 So. 2d 877 
(A l a . 1987). 

5 



2090208 

" T h i s case i n v o l v e s an agreement, e x e c u t e d by 
the p a r t i e s , t h a t was i n c o r p o r a t e d i n t o the p a r t i e s ' 
d i v o r c e judgment, i n which the f a t h e r had agreed t o 
pay the r e q u e s t e d p o s t m i n o r i t y s u p p o r t . Judgments of 
d i v o r c e are t o be i n t e r p r e t e d or c o n s t r u e d as o t h e r 
w r i t t e n i n s t r u m e n t s a r e . Dees v. Dees, 581 So. 2d 
1103 ( A l a . C i v . App. 1990). The words of the 
agreement are t o be g i v e n t h e i r o r d i n a r y meaning, 
and the i n t e n t i o n s of the p a r t i e s are t o be d e r i v e d 
from them. V a i n r i b v. Downey, 565 So. 2d 647 ( A l a . 
C i v . App. 1990). F u r t h e r , i f the terms of the 
judgment are not ambiguous, th e y s h o u l d be g i v e n 
t h e i r u s u a l and o r d i n a r y meaning. McClure v. 
Cassady, 426 So. 2d 430 ( A l a . C i v . App. 1982)." 

Amie v. Conrey, 801 So. 2d 841, 846 ( A l a . C i v . App. 2001) . 

The daughter t e s t i f i e d a t t r i a l t h a t she had a t t e n d e d 

Auburn U n i v e r s i t y a t Montgomery ("AUM") and then Auburn 

U n i v e r s i t y , where she completed pharmacy s c h o o l . She s a i d 

t h a t she had r e c e i v e d g r a n t s t o fund some of her s c h o o l i n g a t 

AUM but t h a t she d i d not r e c e i v e any g r a n t s f o r pharmacy 

s c h o o l . A c c o r d i n g t o the daughter, she had amassed 

$133,113.85 i n s t u d e n t l o a n s and i n t e r e s t on those l o a n s 

between 2003 and 2008. The daughter s a i d t h a t she had t o l d 

the f a t h e r when she began her s t u d i e s a t AUM t h a t she would 

p r o b a b l y need s t u d e n t l o a n s t o pay f o r s c h o o l . She s a i d t h a t 

he t o l d her t o get the l o a n s i n her name and t h a t "we" would 

pay them l a t e r . She s a i d t h a t she was r e q u i r e d t o b e g i n 

repayment of the l o a n s i n December 2008. The daughter 
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t e s t i f i e d t h a t her t u i t i o n expenses were $62,009.91, t h a t her 

books had c o s t between $400 and $500 each semester, and t h a t 

her h a l f of the monthly r e n t she and her husband had p a i d from 

2005 u n t i l she completed pharmacy s c h o o l i n May 2008 was $200. 

The daughter had r e s i d e d w i t h the mother b e f o r e her m a r r i a g e 

i n 2005, so she c l a i m e d no room-and-board expenses b e f o r e 

2005. 

The daughter e x p l a i n e d t h a t she had sent the f a t h e r a 

l e t t e r d a t e d October 8, 2008, r e q u e s t i n g t h a t he a s s i s t w i t h 

a p o r t i o n of the s t u d e n t l o a n s . She s a i d t h a t she had sent i t 

i n a manner t h a t r e q u i r e d the f a t h e r ' s s i g n a t u r e t o p i c k up 

the l e t t e r ; she s a i d t h a t she knew t h a t i t took him a w h i l e t o 

p i c k i t up. She s a i d t h a t he d i d not respond t o her l e t t e r 

f o r two months and t h a t , when he d i d respond, he s e n t the 

response by e l e c t r o n i c m a i l . She a d m i t t e d t h a t , i n h i s 

response, the f a t h e r had r e q u e s t e d documentation; she s a i d 

t h a t she d i d not send documentation because the f a t h e r had 

i n d i c a t e d t h a t he d i d not i n t e n d t o pay and because she 

thought t h a t the matter would be d e c i d e d i n c o u r t . The 

daughter f u r t h e r a d m i t t e d t h a t she had never t o l d the f a t h e r 

what he needed t o pay a t any time b e f o r e she sent the l e t t e r 
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i n October 2008, s h o r t l y b e f o r e she i n s t i t u t e d the contempt 

a c t i o n . 

A c c o r d i n g t o the daughter, she had o r i g i n a l l y p l a n n e d t o 

seek a c a r e e r as a d o c t o r , so, she s a i d , her f a t h e r was aware 

t h a t she would need a d d i t i o n a l s c h o o l i n g a f t e r c o l l e g e . The 

daughter s a i d t h a t she had changed her mind and had d e c i d e d t o 

seek a pharmacy degree i n s t e a d ; she a d m i t t e d t h a t her f a t h e r 

d i d not know t h a t she had d e c i d e d t o a t t e n d pharmacy s c h o o l . 

The daughter e x p l a i n e d t h a t she had not r e c e i v e d an 

undergraduate degree; she s a i d t h a t she had completed the 

n e c e s s a r y p r e r e q u i s i t e s f o r pharmacy s c h o o l a t AUM and then 

had t r a n s f e r r e d t o pharmacy s c h o o l a t Auburn U n i v e r s i t y i n 

August 2004 w i t h o u t f i r s t g r a d u a t i n g from c o l l e g e . 

The f a t h e r t e s t i f i e d t h a t he was employed and t h a t he 

earned "over s i x f i g u r e s . " He i n d i c a t e d t h a t he was not 

concerned about "the money." The f a t h e r a d m i t t e d t h a t he owed 

the daughter f o r any expense r e l a t e d t o undergraduate c l a s s e s , 

b u t , he s a i d , he never thought t h a t he would be r e q u i r e d t o 

pay f o r graduate s c h o o l f o r the daughter. The term " p o s t -

secondary," he s a i d he had thought, meant " p r e - g r a d u a t e " and 

encompassed o n l y a "normal" c o l l e g e e d u c a t i o n . He a l s o d e n i e d 
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knowing t h a t the daughter had ever contemplated a t t e n d i n g 

m e d i c a l s c h o o l . He d i d t e s t i f y , however, t h a t he "thought 

t h a t [he] knew" t h a t the daughter was i n pharmacy s c h o o l a t 

the time of the 2006 m o d i f i c a t i o n / c o n t e m p t t r i a l . 

The f a t h e r s a i d t h a t he had not p a i d any of the 

daughter's p o s t m i n o r i t y e d u c a t i o n a l expenses because he had 

not been i n f o r m e d of what those expenses were; he s a i d t h a t he 

had never been p r e s e n t e d w i t h any b i l l f o r any expense and 

t h a t he had not been p r o v i d e d any documentation of the 

daughter's c l a i m e d expenses u n t i l s h o r t l y b e f o r e the t r i a l . 

A c c o r d i n g t o the f a t h e r , he p i c k e d up the daughter's October 

8, 2008, l e t t e r from the p o s t o f f i c e on October 18. He s a i d 

t h a t h i s d e l a y i n r e s p o n d i n g t o the l e t t e r r e s u l t e d from h i s 

d e s i r e t o have h i s mother r e v i e w h i s response f o r him. He 

a d m i t t e d t h a t he d i d not send the response t o the daughter v i a 

e l e c t r o n i c m a i l u n t i l December 1, 2008. 

The e v i d e n c e r e g a r d i n g the r e l a t i o n s h i p between the 

f a t h e r and the daughter was s p a r s e because the t r i a l c o u r t 

s u s t a i n e d an o b j e c t i o n t o a q u e s t i o n r e g a r d i n g the 

r e l a t i o n s h i p e a r l y i n the t r i a l and i n d i c a t e d t h a t the s u b j e c t 

would not be e n t e r t a i n e d . However, i t was c l e a r from o t h e r 
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comments made by b o t h p a r t i e s t h a t the two d i d not communicate 

w i t h each o t h e r . The f a t h e r i n d i c a t e d t h a t he had not been 

a b l e t o c o n t a c t the daughter v i a e l e c t r o n i c m a i l even as f a r 

back as 2003 and 2004, because, he s a i d , she " b l o c k e d " h i s 

correspondence. He s a i d t h a t he d i d not r e c a l l i f he had 

t r i e d t o t e l e p h o n e or t o rea c h the daughter v i a e l e c t r o n i c 

m a i l s i n c e 2006. 

On a p p e a l , the f a t h e r f i r s t argues t h a t the daughter 

l a c k e d s t a n d i n g t o seek a contempt judgment under the p a r e n t s ' 

d i v o r c e judgment. The f a t h e r argues t h a t the daughter's 

remedy as a t h i r d - p a r t y b e n e f i c i a r y t o her p a r e n t s ' s e t t l e m e n t 

agreement was t o sue the f a t h e r on a b r e a c h - o f - c o n t r a c t 

t h e o r y . However, as the daughter p o i n t s out, the s e t t l e m e n t 

agreement l o s t i t s c o n t r a c t u a l n a t u r e once i t was i n c o r p o r a t e d 

i n t o and made a p a r t of the d i v o r c e judgment. See Turenne v.  

Turenne, 884 So. 2d 844, 848 ( A l a . 2003); Davidson v.  

Davidson, 580 So. 2d 1362, 1363 ( A l a . 1991). A l t h o u g h the 

f a t h e r c i t e s caselaw i n d i c a t i n g t h a t a n o n p a r t y t o a d i v o r c e 

judgment l a c k s s t a n d i n g t o seek t o i n v a l i d a t e the d i v o r c e 

judgment, see Waite v. Waite, 959 So. 2d 610, 618-19 ( A l a . 

2006), and Yerger v. Cox, 281 A l a . 1, 5, 198 So. 2d 282, 286 
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(1967), we f i n d those cases i n a p p o s i t e , because they i n v o l v e d 

c h a l l e n g e s t o the v a l i d i t y of a d i v o r c e judgment by a s t r a n g e r 

t o t h a t judgment. 

Rule 71, A l a . R. C i v . P., p r o v i d e s t h a t , "[w]hen an o r d e r 

i s made i n f a v o r a person who i s not a p a r t y t o the a c t i o n , 

o t h e r than a c r e d i t o r of a p a r t y t o a d i v o r c e p r o c e e d i n g , t h a t 

p erson may e n f o r c e obedience t o the o r d e r by the same p r o c e s s 

as i f t h a t person were a p a r t y " The daughter i s not a 

c r e d i t o r of the f a t h e r . She i s a d m i t t e d l y the i n t e n d e d 

b e n e f i c i a r y of the p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t p r o v i s i o n 

i n the p a r e n t s ' d i v o r c e judgment. Moreover, the daughter, who 

took out lo a n s i n her own name t o fund her p o s t s e c o n d a r y 

e d u c a t i o n a l p u r s u i t s , was the o n l y p a r t y e n t i t l e d t o a 

judgment i n her f a v o r f o r the amounts due; a judgment i n f a v o r 

of the mother would have been improper. See Dunigan v.  

B r u n i n g , [Ms. 2081150, October 22, 2010] So. 3d , 

( A l a . C i v . App. 2010). We t h e r e f o r e conclude t h a t the 

daughter d i d not l a c k s t a n d i n g t o e n f o r c e the p o s t m i n o r i t y -

e d u c a t i o n a l - s u p p o r t p r o v i s i o n i n the p a r e n t s ' d i v o r c e judgment 

by i n i t i a t i n g a contempt p r o c e e d i n g a g a i n s t the f a t h e r . 

The f a t h e r next argues t h a t the t r i a l c o u r t e r r e d by 
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making him r e s p o n s i b l e f o r the p o s t m i n o r i t y e d u c a t i o n a l 

s u p p o r t of the daughter because, he argues, the daughter's 

m a r r i a g e and r e s u l t i n g e m a n c i p a t i o n s h o u l d have e x t i n g u i s h e d 

h i s d uty t o pay t h a t s u p p o r t . A l t h o u g h t h e r e i s no doubt t h a t 

m a r r i a g e of a c h i l d emancipates t h a t c h i l d , see Owens v.  

Owens, 412 So. 2d 820, 822 ( A l a . C i v . App. 1982), an argument 

n e a r l y i d e n t i c a l t o the f a t h e r ' s argument on t h i s p o i n t has 

a l r e a d y been r e j e c t e d by t h i s c o u r t . See Smith v. Smith, 439 

So. 2d 1286 ( A l a . C i v . App. 1983). In Smith, the f a t h e r 

argued t h a t the m a r r i a g e of h i s son e x t i n g u i s h e d h i s duty t o 

pay the son's e d u c a t i o n a l expenses, which the f a t h e r had 

agreed t o pay by an agreement i n c o r p o r a t e d i n t o a d i v o r c e 

judgment. Smith, 439 So. 2d a t 1287. The f a t h e r had agreed 

t o pay e d u c a t i o n a l expenses f o r the son " u n t i l (a) the [son] 

completes h i s undergraduate and p o s t g r a d u a t e e d u c a t i o n , (b) 

v o l u n t a r i l y t e r m i n a t e s h i s e d u c a t i o n , or (c) reaches twenty-

s i x y e a rs of age, whichever event sooner o c c u r s . " I d . T h i s 

c o u r t n oted t h a t "the p a r t i e s were f r e e t o b a r g a i n w i t h one 

another [ r e g a r d i n g the p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t 

o b l i g a t i o n and t h a t ] t h e i r agreement c o n t a i n [ e d ] no language 

which would l e a d t o a c o n c l u s i o n t h a t t h e y i n t e n d e d s u p p o r t 

12 



2090208 

payments t o cease upon the m a r r i a g e [of the s o n ] . " I d . a t 

1289. Because the agreement of the p a r t i e s e x t i n g u i s h e d the 

f a t h e r ' s o b l i g a t i o n on the happening of one of t h r e e 

p r e d e t e r m i n e d c i r c u m s t a n c e s , none of which was the m a r r i a g e of 

the son, t h i s c o u r t d e t e r m i n e d t h a t the f a t h e r ' s o b l i g a t i o n 

was not e x t i n g u i s h e d by the m a r r i a g e of the son. I d . 

The f a t h e r i n the p r e s e n t case l i k e w i s e had the 

o p p o r t u n i t y t o n e g o t i a t e f o r c o n d i t i o n s or l i m i t a t i o n s i n the 

agreement o b l i g a t i n g him t o pay f o r the p o s t s e c o n d a r y 

e d u c a t i o n of the daughter. The p a r e n t s ' agreement d i d not 

p l a c e any l i m i t a t i o n s on the f a t h e r ' s duty t o pay f o r the 

daughter's e d u c a t i o n except f o r u s i n g the term " r e a s o n a b l e " t o 

m o d i f y the word " c o s t s . " The f a c t t h a t the daughter was, 

i n d e e d , emancipated upon her m a r r i a g e has no b e a r i n g on t h i s 

i s s u e , because the daughter was a l r e a d y emancipated -- t h a t 

i s , over the age of m a j o r i t y -- b e f o r e her m a r r i a g e and the 

p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t p r o v i s i o n i n the p a r e n t s ' 

d i v o r c e judgment was i n t e n d e d t o p r o v i d e f o r the payment of 

the daughter's e d u c a t i o n a l expenses even a f t e r she reached the 
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age of m a j o r i t y . 1 See Smith, 439 So. 2d a t 1289. The 

p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t p r o v i s i o n i n the p a r e n t s ' 

d i v o r c e judgment c l e a r l y does not contemplate t h a t the 

f a t h e r ' s duty t o pay s upport would be e x t i n g u i s h e d i f the 

daughter m a r r i e d , so we cannot agree w i t h the f a t h e r t h a t the 

t r i a l c o u r t e r r e d i n not so c o n c l u d i n g . 

The f a t h e r next argues t h a t the p o s t m i n o r i t y - e d u c a t i o n a l -

s u p p o r t p r o v i s i o n i n the p a r e n t s ' d i v o r c e judgment d i d not 

r e q u i r e him t o fund the daughter's g r a d u a t e - l e v e l e d u c a t i o n . 

The f a t h e r r e l i e s on the caselaw t h a t has d e v e l o p e d s i n c e a 

p a r e n t ' s d u t y t o pay c o u r t - o r d e r e d p o s t m i n o r i t y e d u c a t i o n a l 

s u p p o r t was e s t a b l i s h e d i n Ex p a r t e B a y l i s s , 550 So. 2d 986 

( A l a . 1989). He argues t h a t a t r i a l c o u r t i s r e q u i r e d t o 

p l a c e r e a s o n a b l e l i m i t a t i o n s on a p a r e n t ' s d u t y t o pay 

p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t ; i n d e e d , t h i s c o u r t has l o n g 

h e l d t h a t a t r i a l c o u r t must impose a r e a s o n a b l e time l i m i t 

f o r the a t t a i n m e n t of a c o l l e g e e d u c a t i o n . See, e.g., Kent v.  

Kent, 587 So. 2d 409, 413 ( A l a . C i v . App. 1991). 

1That p r o v i s i o n a c t u a l l y r e f e r r e d t o the daughter as a 
minor c h i l d , but the f a t h e r admits t h a t the p r o v i s i o n was not 
l i m i t e d t o p r o v i d i n g p o s t s e c o n d a r y e d u c a t i o n o n l y d u r i n g the 
daughter's m i n o r i t y . 
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S p e c i f i c a l l y , the f a t h e r r e f e r e n c e s Waddell v. Waddell, 904 

So. 2d 1275, 1281 ( A l a . C i v . App. 2004), i n which t h i s c o u r t 

d e t ermined t h a t a c o u r t - i m p o s e d l i m i t a t i o n t h a t p o s t m i n o r i t y 

s u p p o r t c o n t i n u e f o r "a 'reasonable p e r i o d of t i m e ' l a c k [ e d ] 

s u f f i c i e n t c e r t a i n t y . " 

However, the f a t h e r f a i l s t o r e c o g n i z e the d i s t i n c t i o n 

between c o u r t - i m p o s e d p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t and a 

v o l u n t a r i l y assumed o b l i g a t i o n t o p r o v i d e p o s t m i n o r i t y 

e d u c a t i o n a l s u p p o r t , the c o n t o u r s of which are not d e termined 

by the p r i n c i p l e s a p p l i c a b l e t o c o u r t - i m p o s e d p o s t m i n o r i t y 

e d u c a t i o n a l s u p p o r t but by the terms used i n the agreement 

c r e a t i n g t h a t o b l i g a t i o n . See Thomas v. Campbell, 960 So. 2d 

694, 697 ( A l a . C i v . App. 2006) ("[T]he p r i n c i p l e s of Ex p a r t e  

B a y l i s s , 550 So. 2d 986 ( A l a . 1989), do not g e n e r a l l y a p p l y i n 

the c o n t e x t of a p a r e n t ' s c o n t r a c t u a l u n d e r t a k i n g t o p r o v i d e 

p o s t m i n o r i t y s upport t o minor c h i l d r e n t h a t i s i n c o r p o r a t e d 

i n t o a b i n d i n g judgment."). As n oted above, we e x p l a i n e d i n 

Smith t h a t p a r e n t s are f r e e t o n e g o t i a t e t h e i r agreement 

r e g a r d i n g p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t as t h e y see f i t . 

See Smith, 439 So. 2d a t 1289. Thus, the f a t h e r cannot argue 

t h a t the t r i a l c o u r t e r r e d i n not i m p o s i n g a r e a s o n a b l e 
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l i m i t a t i o n on h i s o b l i g a t i o n t o pay p o s t m i n o r i t y e d u c a t i o n a l 

s u p p o r t f o r the daughter; the t r i a l c o u r t d i d not impose such 

an o b l i g a t i o n upon the f a t h e r i n the judgment under r e v i e w . 

I n s t e a d , the t r i a l c o u r t o n l y c o n s t r u e d and e n f o r c e d the 

p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t p r o v i s i o n i n the p a r e n t s ' 

d i v o r c e judgment i n which the f a t h e r v o l u n t a r i l y agreed t o pay 

f o r the " p o s t - s e c o n d a r y e d u c a t i o n " of the daughter. 

In the p r o v i s i o n c r e a t i n g h i s o b l i g a t i o n , the f a t h e r 

agreed t o pay f o r the " p o s t - s e c o n d a r y e d u c a t i o n " of the 

daughter. The f a t h e r t e s t i f i e d a t t r i a l t h a t he thought t h a t 

" p o s t - s e c o n d a r y e d u c a t i o n " r e f e r r e d t o o n l y an undergraduate 

c o l l e g e degree. However, the term " p o s t - s e c o n d a r y e d u c a t i o n " 

i s more e x p a n s i v e , i n c l u d i n g e d u c a t i o n a f t e r the c o n c l u s i o n of 

a secondary, or h i g h s c h o o l , e d u c a t i o n . " P o s t , " used as a 

p r e f i x , i s d e f i n e d as " a f t e r : subsequent : l a t e r , " Merriam- 

Webster's C o l l e g i a t e D i c t i o n a r y 969 (11th ed. 2003), and 

"secondary s c h o o l " i s d e f i n e d as "a s c h o o l i n t e r m e d i a t e 

between e l e m e n t a r y s c h o o l and c o l l e g e and u s u a l l y o f f e r i n g 

g e n e r a l , t e c h n i c a l , v o c a t i o n a l , or c o l l e g e - p r e p a r a t o r y 

c o u r s e s . " Merriam-Webster's C o l l e g i a t e D i c t i o n a r y 1121 (11th 

ed. 2003). Thus, the term " p o s t - s e c o n d a r y e d u c a t i o n " would 
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r e f e r t o e d u c a t i o n o c c u r r i n g a f t e r the c o m p l e t i o n of a h i g h -

s c h o o l e d u c a t i o n ; the term does not s p e c i f i c a l l y r e f e r t o or 

e x c l u d e any p a r t i c u l a r type of e d u c a t i o n l i k e e i t h e r an 

undergraduate e d u c a t i o n or a graduate e d u c a t i o n . Even 

assuming t h a t the daughter's pharmacy-school e d u c a t i o n , which 

does not r e q u i r e as a p r e r e q u i s i t e an undergraduate degree, i s 

a graduate-degree program, we are s t i l l u n c o n v i n c e d by the 

f a t h e r ' s argument because of the e x p a n s i v e t e r m i n o l o g y used i n 

the p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t p r o v i s i o n i n the p a r e n t s ' 

d i v o r c e judgment. We c o n c l u d e , t h e r e f o r e , t h a t the t r i a l 

c o u r t d i d not e r r i n i n t e r p r e t i n g and e n f o r c i n g the p r o v i s i o n 

o b l i g a t i n g the f a t h e r t o pay f o r the " p o s t - s e c o n d a r y 

e d u c a t i o n " of the daughter when the t r i a l c o u r t o r d e r e d t h a t 

the f a t h e r be r e s p o n s i b l e f o r a l l the daughter's t u i t i o n , 

i n c l u d i n g the t u i t i o n f o r pharmacy s c h o o l . 

We t u r n now t o the f a t h e r ' s argument t h a t the t r i a l c o u r t 

e r r e d by r e q u i r i n g him t o pay p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t 

f o r h i s daughter d e s p i t e the estrangement between them. The 

f a t h e r i s c o r r e c t t h a t , p u r s u a n t t o Ex p a r t e B a y l i s s and i t s 

progeny, a t r i a l c o u r t c o n s i d e r i n g the i m p o s i t i o n of 

p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t may c o n s i d e r as a f a c t o r the 
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r e l a t i o n s h i p between the c h i l d and h i s or her p a r e n t s . See 

Dunigan, So. 3d a t . We r e c e n t l y c o n s i d e r e d an 

argument l i k e the f a t h e r ' s i n Dunigan, i n which we e x p l a i n e d : 

" S i n c e the i n c e p t i o n of j u d i c i a l l y imposed 
p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t , Alabama law has 
a l l o w e d a t r i a l c o u r t t o c o n s i d e r the r e l a t i o n s h i p 
between the c h i l d and h i s or her p a r e n t s and the 
c h i l d ' s ' r e s p o n s i v e n e s s t o p a r e n t a l a d v i c e and 
guidance' when d e t e r m i n i n g whether and t o what 
e x t e n t t o impose upon a p a r e n t the o b l i g a t i o n of 
p a y i n g p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t . Ex p a r t e  
B a y l i s s , 550 So. 2d 986, 987 ( A l a . 1989). However, 
t h i s c o u r t , the c o u r t charged most o f t e n w i t h the 
re v i e w of appeals i n v o l v i n g p o s t m i n o r i t y e d u c a t i o n a l 
s u p p o r t , 'has r e p e a t e d l y s t a t e d t h a t the e x i s t e n c e 
of a s t r a i n e d r e l a t i o n s h i p between p a r e n t and c h i l d 
does not p r e v e n t the c h i l d from h a v i n g the 
o p p o r t u n i t y t o o b t a i n a c o l l e g e e d u c a t i o n . ' S t i n s o n  
v. S t i n s o n , 729 So. 2d 864, 869 ( A l a . C i v . App. 
1 9 9 8 ) . I n t h e e a r l i e s t o f 
p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t c a s e s , we h e l d t h a t 
the l a c k of f a m i l i a l i n t e r a c t i o n between a f a t h e r 
and h i s daughter 'should not p r e c l u d e the daughter, 
i n t h i s i n s t a n c e , from h a v i n g the o p p o r t u n i t y t o 
o b t a i n a c o l l e g e e d u c a t i o n . ' Thrasher v. W i l b u r n , 
574 So. 2d 839, 841 ( A l a . C i v . App. 1990). In no 
i n s t a n c e has t h i s c o u r t r e v e r s e d a t r i a l c o u r t ' s 
i m p o s i t i o n of p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t 
s o l e l y because the e v i d e n c e a t t r i a l r e f l e c t e d t h a t 
the r e l a t i o n s h i p between p a r e n t and c h i l d was so 
broken as t o be a complete impediment t o the r e c e i p t 
of such s u p p o r t . But see Penney v. Penney, 785 So. 
2d 376, 381 ( A l a . C i v . App. 2000) ( r e v e r s i n g a 
judgment d e n y i n g p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t 
on, among o t h e r grounds, the t r i a l c o u r t ' s 
d e t e r m i n a t i o n t h a t i t must c o n s i d e r the r e l a t i o n s h i p 
between the c h i l d and her p a r e n t s when c o n s i d e r i n g 
the i m p o s i t i o n of p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t ) . 
We have a f f i r m e d a t r i a l c o u r t ' s d e n i a l of 
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p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t u s i n g as p a r t i a l 
s u p p o r t f o r the d e n i a l the daughter's d e c i s i o n t o 
l i v e w i t h her s t e p f a t h e r a f t e r the death of the 
mother and her d e c i s i o n t o have l i t t l e c o n t a c t w i t h 
her f a t h e r and h i s new f a m i l y d e s p i t e the f a t h e r ' s 
a ttempts t o e s t a b l i s h a r e l a t i o n s h i p w i t h the 
daughter. See Newman v. Newman, 667 So. 2d 1362, 
1368-69 ( A l a . C i v . App. 1994). However, our o p i n i o n 
i n Newman made c l e a r t h a t , a l t h o u g h the t r i a l c o u r t 
c o u l d have c o n s i d e r e d the poor r e l a t i o n s h i p between 
the f a t h e r and the daughter, e v i d e n c e of t h a t poor 
r e l a t i o n s h i p 'alone ... i s i n s u f f i c i e n t t o p r e v e n t 
[a c h i l d ] from r e c e i v i n g a s s i s t a n c e i n g o i n g t o 
c o l l e g e . ' Newman, 667 So. 2d a t 1368; see a l s o West  
v. West, 875 So. 2d 323, 325 ( A l a . C i v . App. 2003) 
( a f f i r m i n g the d e n i a l of p o s t m i n o r i t y e d u c a t i o n a l 
s u p p o r t when the ev i d e n c e f a i l e d t o i n d i c a t e whether 
the c h i l d had the 'commitment t o and a p t i t u d e f o r 
c o l l e g e ' but admonishing the t r i a l c o u r t f o r d e n y ing 
p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t s o l e l y on the b a s i s 
of the poor r e l a t i o n s h i p between the p a r e n t and the 

c h i l d ) . " 

Dunigan, So. 3d a t . Thus, under Alabama law, the f a c t 

t h a t a p a r e n t and a c h i l d are e s t r a n g e d w i l l not alone s e r v e 

t o p r e v e n t or e x t i n g u i s h a c h i l d ' s r i g h t t o p o s t m i n o r i t y 

e d u c a t i o n a l s u p p o r t . 

The f a t h e r i n the p r e s e n t case, u n l i k e the f a t h e r i n 

Dunigan, i s not s e e k i n g t o have h i s o b l i g a t i o n t o pay 

p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t t e r m i n a t e d as t o f u t u r e 

payments. In f a c t , h i s o b l i g a t i o n has been t e r m i n a t e d by the 

c o n c l u s i o n of the daughter's p o s t s e c o n d a r y e d u c a t i o n . He 

does, however, seek t o a v o i d payment of h i s a l r e a d y a c c r u e d 
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p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t o b l i g a t i o n on the ground t h a t 

he and the daughter have been e s t r a n g e d f o r some tim e . Thus, 

the f a t h e r does not seek p r o s p e c t i v e r e l i e f from h i s 

o b l i g a t i o n based on a change i n c i r c u m s t a n c e s ; r a t h e r , he 

seeks r e t r o a c t i v e r e l i e f from h i s a l r e a d y a c c r u e d o b l i g a t i o n 

based on what appears t o be a l o n g s t a n d i n g estrangement from 

the daughter. A p a r e n t s e e k i n g t o m o d i f y or t e r m i n a t e h i s or 

her o b l i g a t i o n t o pay p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t may not 

be awarded r e t r o a c t i v e r e l i e f as t o s u p p o r t due b e f o r e the 

date of the f i l i n g of the p e t i t i o n f o r m o d i f i c a t i o n or 

t e r m i n a t i o n . See K i n g v. Barnes, [Ms. 2081167, J u l y 23, 2010] 

So. 3d , n.1 ( A l a . C i v . App. 2010) ("However, i f a 

p e t i t i o n t o m o d i f y a p o s t m i n o r i t y - s u p p o r t o b l i g a t i o n i s 

g r a n t e d , t h a t m o d i f i c a t i o n does not r e t r o a c t i v e l y r e l i e v e a 

p a r e n t of the s u p p o r t due f o r the p e r i o d b e f o r e the f i l i n g of 

t h a t p e t i t i o n . " ) ; see a l s o F i e l d i n g v. F i e l d i n g , 843 So. 2d 

766, 769 ( A l a . C i v . App. 2002). Thus, even were we t o be 

c o n v i n c e d t h a t the f a t h e r ' s "estrangement d e f e n s e " had m e r i t , 

he advanced i t too l a t e f o r i t t o be of any b e n e f i t t o him. 

Next, the f a t h e r argues t h a t the t r i a l c o u r t e r r e d i n 

awarding the daughter $74,481.82, p l u s i n t e r e s t , i n 
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p o s t m i n o r i t y e d u c a t i o n a l expenses when, he s a y s , the daughter 

has f a i l e d t o prove a l l of her expenses. The f a t h e r 

s p e c i f i c a l l y c h a l l e n g e s the t r i a l c o u r t ' s award of expenses 

f o r books t o the daughter, because, he s a y s , the daughter d i d 

not p r o v i d e s u f f i c i e n t p r o o f of those expenses and i n s t e a d 

s i m p l y " e s t i m a t e d " them. 2 However, the daughter a c t u a l l y 

t e s t i f i e d t h a t she had spent between $400 and $500 on books 

each semester; based on her a c t u a l expenses, she s a i d , she 

spent, on average, $450 per semester f o r s i x semesters on her 

books. A l t h o u g h the daughter's t e s t i m o n y may not have been 

the most p r e c i s e e v i d e n c e of the amount she spent on her 

books, i t was competent e v i d e n c e of the money she spent each 

semester. See Johnson v. L a n g l e y , 495 So. 2d 1061, 1065 

( A l a . 1986) ("It i s the law i n Alabama t h a t t e s t i m o n y about 

payment of money i s competent, and the f a c t t h a t t h e r e may be 

w r i t t e n r e c o r d s goes t o the p r o b a t i v e v a l u e of such t e s t i m o n y , 

not i t s competency."); see a l s o Pody v. Pody, 416 So. 2d 1028, 

1029 ( A l a . C i v . App. 1982). The f a t h e r c ross-examined the 

2The f a t h e r a l s o mentions i n h i s b r i e f t o t h i s c o u r t t h a t 
the daughter e s t i m a t e d her c l o t h i n g expenses. However, a t 
t r i a l , the daughter d i s c l a i m e d any e n t i t l e m e n t t o have the 
f a t h e r pay her f o r her c l o t h i n g expenses. T h e r e f o r e , we w i l l 
not address the daughter's c l o t h i n g expenses f u r t h e r . 
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daughter b r i e f l y about her book expenses; however, he d i d not 

p r e s e n t any c h a l l e n g e t o her t e s t i m o n y t h a t she had spent 

between $400 and $500 per semester on her books. Thus, we 

c onclude t h a t the t r i a l c o u r t was f r e e t o a c c e p t the 

daughter's t e s t i m o n y about her average book expenses. 

The f a t h e r a l s o a t t a c k s the t r i a l c o u r t ' s f i n d i n g of 

contempt and the r e s u l t i n g i m p o s i t i o n of an a t t o r n e y f e e . He 

argues t h a t the e v i d e n c e d i d not e s t a b l i s h t h a t he was i n 

contempt f o r f a i l i n g t o pay the daughter's p o s t m i n o r i t y -

e d u c a t i o n a l - s u p p o r t expenses when he had been n o t i f i e d of the 

daughter's demand t h a t he pay $62,000 o n l y s h o r t l y b e f o r e she 

i n s t i t u t e d her a c t i o n f o r contempt. He p o i n t s out t h a t the 

daughter had not p r o v i d e d him any documentation r e g a r d i n g her 

expenses u n t i l mere days b e f o r e t r i a l on the contempt 

p e t i t i o n . 

"'[W]hether a p a r t y i s i n contempt of c o u r t 
i s a d e t e r m i n a t i o n committed t o the sound 
d i s c r e t i o n of the t r i a l c o u r t , and, absent 
an abuse of t h a t d i s c r e t i o n or u n l e s s the 
judgment of the t r i a l c o u r t i s unsupported 
by the e v i d e n c e so as t o be p l a i n l y and 
p a l p a b l y wrong, t h i s c o u r t w i l l a f f i r m . ' 

" S tack v. Stack, 646 So. 2d 51, 56 ( A l a . C i v . App. 
1994). Rule 70A, A l a . R. C i v . P., has governed 
contempt p r o c e e d i n g s i n c i v i l a c t i o n s s i n c e J u l y 11, 
1994. Rule 70A(a)(2)(D) d e f i n e s ' c i v i l contempt' as 
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a ' w i l l f u l , c o n t i n u i n g f a i l u r e o r r e f u s a l of any 
perso n t o comply w i t h a c o u r t ' s l a w f u l w r i t , 
subpoena, p r o c e s s , o r d e r , r u l e , or command t h a t by 
i t s n a t u r e i s s t i l l c a p able of b e i n g c o m p l i e d 

w i t h . ' " 

Stamm v. Stamm, 922 So. 2d 920, 924 ( A l a . C i v . App. 2004). 

A l t h o u g h the f a t h e r had f a i l e d t o pay any p o s t m i n o r i t y 

e d u c a t i o n a l s u p p o r t f o r the daughter by the time of t r i a l , the 

ev i d e n c e r e f l e c t e d t h a t the p a r t i e s had p l a n n e d t o have the 

daughter t a k e out s t u d e n t l o a n s t o pay her expenses and t o 

have the f a t h e r pay the a p p r o p r i a t e p o r t i o n of those s t u d e n t 

l o a n s a t the c o n c l u s i o n o f the daughter's e d u c a t i o n . The 

d i s p u t e between the p a r t i e s over the e x t e n t of the f a t h e r ' s 

l i a b i l i t y f o r expenses arose a t the time the daughter i n f o r m e d 

the f a t h e r t h a t her s t u d e n t l o a n s were soon due f o r payment 

and the f a t h e r o b j e c t e d t o the $62,000 f i g u r e the daughter 

p r o v i d e d him w i t h o u t documentation. We agree w i t h the t r i a l 

c o u r t ' s apparent e s t i m a t i o n t h a t the f a t h e r i n t h i s case 

r e f u s e d t o acc e p t an o b l i g a t i o n f o r which he a d m i t t e d he was 

r e s p o n s i b l e . However, because, as the daughter a d m i t t e d , the 

f a t h e r d i d have the r i g h t t o o b j e c t t o c e r t a i n expenses t h a t 

he would not be o b l i g a t e d t o pay, we cannot agree t h a t the 

f a t h e r was i n contempt of any o r d e r of the t r i a l c o u r t when he 
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i n s i s t e d on documentation of the daughter's t u i t i o n expenses 

b e f o r e he agreed t o pay $62, 000. A l t h o u g h we d i d not 

u l t i m a t e l y agree w i t h any of the f a t h e r ' s arguments r e g a r d i n g 

the l i m i t s he b e l i e v e d e x i s t e d on h i s duty t o pay p o s t m i n o r i t y 

e d u c a t i o n a l s u p p o r t , the f a t h e r was e n t i t l e d t o make those 

arguments, j u s t as the daughter was e n t i t l e d t o r e f u t e them. 

Thus, we f i n d no e v i d e n c e s u p p o r t i n g a c o n c l u s i o n t h a t the 

f a t h e r had w i l f u l l y r e f u s e d t o pay p o s t m i n o r i t y e d u c a t i o n a l 

s u p p o r t i n v i o l a t i o n of a c o u r t o r d e r , and we r e v e r s e t h a t 

p o r t i o n of the t r i a l c o u r t ' s judgment h o l d i n g the f a t h e r i n 

contempt of c o u r t . The t r i a l c o u r t p u n i s h e d the f a t h e r f o r 

h i s contempt by o r d e r i n g t h a t the f a t h e r pay the daughter's 

a t t o r n e y an a t t o r n e y fee of $1,500. Because we are r e v e r s i n g 

the t r i a l c o u r t ' s judgment i n s o f a r as i t h e l d the f a t h e r i n 

contempt, we must a l s o r e v e r s e t h a t p o r t i o n of the judgment 

imposing the a t t o r n e y fee as a s a n c t i o n f o r t h a t contempt. 

The daughter r e q u e s t s an a t t o r n e y fee on a p p e a l . In 

l i g h t of the f a t h e r ' s p a r t i a l s u ccess on a p p e a l by s e c u r i n g a 

r e v e r s a l of the contempt f i n d i n g a g a i n s t him and the r e v e r s a l 

of the i m p o s i t i o n of an a t t o r n e y fee a t t r i a l based upon t h a t 

f i n d i n g , we deny the daughter's r e q u e s t . 
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AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P.J., and P i t t m a n , J . , concur. 

Bryan and Moore, J J . , concur i n the r e s u l t , w i t h o u t 

w r i t i n g s . 
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