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MOORE, Judge. 

W i l l i a m M c C u l l o c h ("the f a t h e r " ) appeals from a judgment 

t r a n s f e r r i n g c u s t o d y of B.M. and N.M. ( h e r e i n a f t e r sometimes 

r e f e r r e d t o c o l l e c t i v e l y as "the c h i l d r e n " ) t o J e n n i f e r 

M c C u l l o c h Campbell ("the mother"). We r e v e r s e . 
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Background 

The Dale C i r c u i t C ourt ("the t r i a l c o u r t " ) e n t e r e d a 

judgment d i v o r c i n g the f a t h e r and the mother on June 6, 2003. 

The t r i a l c o u r t awarded the p a r t i e s j o i n t l e g a l c ustody of the 

two c h i l d r e n born of t h e i r m a r r i a g e , w i t h the f a t h e r r e c e i v i n g 

p r i m a r y p h y s i c a l c ustody of the c h i l d r e n and the mother 

r e c e i v i n g s p e c i f i e d v i s i t a t i o n r i g h t s . 

In F e b r u a r y 2008, the f a t h e r , who was an a c t i v e - d u t y 

member of the U n i t e d S t a t e s Army, n o t i f i e d the mother he would 

be d e p l o y i n g t o I r a q i n May 2008. S h o r t l y b e f o r e the f a t h e r ' s 

deployment, the mother p e t i t i o n e d t o modify custody of the 

c h i l d r e n . On May 5, 2008, the t r i a l c o u r t awarded the mother 

"pendente l i t e c a r e , c ustody and c o n t r o l of the c h i l d r e n 

p ending f u r t h e r o r d e r s of the c o u r t . " The mother t r a v e l e d t o 

M i c h i g a n t o g a i n custody of the c h i l d r e n from the c h i l d r e n ' s 

p a t e r n a l g r a n d p a r e n t s , w i t h whom the f a t h e r had l e f t the 

c h i l d r e n . The c h i l d r e n r e t u r n e d w i t h the mother t o Alabama, 

where they a t t e n d e d the l a s t two weeks of the 2007-2008 s c h o o l 

y e a r . The c h i l d r e n remained i n Alabama w i t h the mother 

through the summer and i n t o the f o l l o w i n g s c h o o l y e a r . 
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On F e b r u a r y 11, 2009, the f a t h e r moved t o d i s s o l v e the 

pendente l i t e c u stody o r d e r , a s s e r t i n g t h a t he was s c h e d u l e d 

t o r e t u r n from h i s m i l i t a r y t o u r on A p r i l 4, 2009. The t r i a l 

c o u r t d e n i e d t h a t motion. On A p r i l 30, 2009, the f a t h e r a g a i n 

moved the t r i a l c o u r t t o d i s s o l v e the pendente l i t e c u stody 

o r d e r on the ground t h a t h i s m i l i t a r y s e r v i c e i n I r a q had 

ended. The t r i a l c o u r t d e n i e d t h a t motion, n o t i n g t h a t a 

f i n a l h e a r i n g on the mother's m o d i f i c a t i o n p e t i t i o n was 

a p p r o x i m a t e l y one month away. 

The t r i a l c o u r t h e l d a f i n a l h e a r i n g on the mother's 

m o d i f i c a t i o n p e t i t i o n on June 10, 2009; the t r i a l c o u r t 

r e c e i v e d ore tenus e v i d e n c e a t t h a t h e a r i n g . On August 10, 

2009, the t r i a l c o u r t e n t e r e d i t s f i n a l judgment. In t h a t 

judgment, the t r i a l c o u r t acknowledged t h a t the mother bore 

the burden of meeting the s t a n d a r d f o r m o d i f y i n g custody s e t 

out i n Ex p a r t e McLendon, 455 So. 2d 863 ( A l a . 1984). That 

s t a n d a r d r e q u i r e s 

"'the p a r e n t s e e k i n g a custody change t o demonstrate 
t h a t a m a t e r i a l change i n c i r c u m s t a n c e s has o c c u r r e d 
s i n c e the p r e v i o u s judgment, t h a t the c h i l d ' s b e s t 
i n t e r e s t s w i l l be m a t e r i a l l y promoted by a change of 
c ustody, and t h a t the b e n e f i t s of the change w i l l 
more than o f f s e t the i n h e r e n t l y d i s r u p t i v e e f f e c t 
r e s u l t i n g from the change i n c u s t o d y . ' " 
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C.D.K.S. v. K.W.K., [Ms. 2071115, Dec. 18, 2009] So. 3d 

, ( A l a . C i v . App. 2009) ( q u o t i n g Dean v. Dean, 998 So. 

2d 1060, 1065 ( A l a . C i v . App. 2008)). 

In i t s f i n a l judgment, the t r i a l c o u r t found t h a t , s i n c e 

the l a s t custody d e t e r m i n a t i o n , the mother's l i f e had 

s i g n i f i c a n t l y improved and t h a t the p a r t i e s ' son had d e v e l o p e d 

"mental h e a l t h c o n c e r n s " t h a t were p r e v i o u s l y unknown. The 

t r i a l c o u r t h e l d t h a t the c o u n s e l i n g and t h e r a p y the son had 

r e c e i v e d w h i l e i n the pendente l i t e c u s t o d y of the mother had 

" g r e a t l y improved [the son's] demeanor" and had d i m i n i s h e d the 

p h y s i c a l m a n i f e s t a t i o n of h i s m e n t a l - h e a l t h problems and t h a t 

i t would be c o u n t e r p r o d u c t i v e t o h i s p r o g r e s s t o r e t u r n the 

son t o the custody of the f a t h e r . The t r i a l c o u r t f u r t h e r 

c o n c l u d e d t h a t b o t h c h i l d r e n were e x c i t e d about t h e i r new 

s c h o o l s , t h a t the mother's work s c h e d u l e a l l o w e d her more time 

t o spend w i t h the c h i l d r e n than the f a t h e r ' s s c h e d u l e would 

a l l o w , and t h a t t h e r e was no c o m p e l l i n g reason t o s e p a r a t e the 

c h i l d r e n . In a d d r e s s i n g whether the b e n e f i t s of a change i n 

c ustody would outweigh the d i s r u p t i v e e f f e c t s r e s u l t i n g from 

the change, the t r i a l c o u r t s t a t e d : 

" I n r e v i e w i n g the mother's s t a n d a r d of p r o o f the 
c o u r t f i n d s t h a t the f a c t s of t h i s case are somewhat 
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d i f f e r e n t from the u s u a l custody m o d i f i c a t i o n case 
i n t h a t because of the f a t h e r ' s m i l i t a r y deployment 
the c h i l d r e n are p r e s e n t l y i n the home and under the 
care of the p a r e n t s e e k i n g t o modify c u s t o d y . 
T h e r e f o r e i t i s the c o u r t ' s b e l i e f t h a t i f the 
mother's p e t i t i o n i s g r a n t e d ... t h e r e w i l l be 
l i t t l e , i f any, d i s r u p t i v e e f f e c t of changing 
custody. S t a t e d d i f f e r e n t l y i f the c o u r t f i n d s t h a t 
the mother has met her burden of p r o o f t h e r e w i l l be 
no change i n the c h i l d r e n ' s p h y s i c a l r e s i d e n c e or 
care and the y w i l l remain i n the same care they have 
been i n f o r the l a s t f i f t e e n months." 

The t r i a l c o u r t u l t i m a t e l y c o n c l u d e d t h a t the mother had met 

her burden of p r o o f by d e m o n s t r a t i n g t h a t " t h e r e has been a 

m a t e r i a l change i n c i r c u m s t a n c e s ; t h a t the good of the change 

w i l l o f f s e t any d i s r u p t i v e e f f e c t , i f any, and t h a t the change 

w i l l m a t e r i a l l y promote the c h i l d r e n ' s b e s t i n t e r e s t s . " 

On September 4, 2009, the f a t h e r moved t o a l t e r , amend, 

or v a c a t e the judgment; on t h a t same da t e , the f a t h e r 

s e p a r a t e l y moved f o r a new t r i a l . On October 5, 2009, the 

t r i a l c o u r t d e n i e d the f a t h e r ' s r e q u e s t f o r a new t r i a l , but 

i t g r a n t e d i n p a r t the f a t h e r ' s motion t o a l t e r , amend, or 

v a c a t e the judgment. The t r i a l c o u r t amended the v i s i t a t i o n 

awarded t o the f a t h e r and amended c e r t a i n o t h e r r i g h t s and 

r e s p o n s i b i l i t i e s s e t f o r t h i n the t r i a l c o u r t ' s August 10, 

2009, judgment; the t r i a l c o u r t d e n i e d a l l o t h e r a s p e c t s of 
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the f a t h e r ' s motion t o a l t e r , amend or v a c a t e . The f a t h e r 

t i m e l y f i l e d h i s n o t i c e of appea l t o t h i s c o u r t . 

I . Rule 1 0 ( d ) , A l a . R. App. P., Statement of the Evidence 

On h i s n o t i c e of a p p e a l , the f a t h e r i n d i c a t e d t h a t a 

t r a n s c r i p t of the p r o c e e d i n g s i n the t r i a l c o u r t was 

u n a v a i l a b l e and t h a t a statement of the e v i d e n c e would be 

p r o v i d e d , p u r s u a n t t o Rule 1 0 ( d ) , A l a . R. App. P. The t r i a l 

c o u r t u l t i m a t e l y f i l e d a statement of the e v i d e n c e w i t h t h i s 

c o u r t . However, the f a t h e r a s s e r t s t h a t the t r i a l c o u r t d i d 

not s u b s t a n t i a l l y comply w i t h Rule 10(d) i n p r o v i d i n g t h a t 

statement of the e v i d e n c e . Rule 10(d) p r o v i d e s : 

" I f no r e p o r t of the e v i d e n c e o r p r o c e e d i n g s a t a 
h e a r i n g o r t r i a l was made, or i f a t r a n s c r i p t i s 
u n a v a i l a b l e , the a p p e l l a n t may p r e p a r e a statement 
of the ev i d e n c e o r p r o c e e d i n g s from the b e s t 
a v a i l a b l e means, i n c l u d i n g the a p p e l l a n t ' s 
r e c o l l e c t i o n . I f the a p p e l l a n t p r e p a r e s such a 
statement, the a p p e l l a n t s h a l l s e r v e i t on the 
a p p e l l e e w i t h i n 28 days (4 weeks) a f t e r f i l i n g the 
n o t i c e of a p p e a l ; the a p p e l l e e , w i t h i n 14 days (2 
weeks) a f t e r s e r v i c e , may se r v e on the a p p e l l a n t 
o b j e c t i o n s o r proposed amendments t o the statement. 
I f the a p p e l l e e s e r v e s no o b j e c t i o n o r proposed 
amendments then, w i t h i n 21 days (3 weeks) a f t e r the 
statement was s e r v e d on the a p p e l l e e , the a p p e l l a n t 
s h a l l f i l e the statement w i t h the t r i a l c o u r t f o r 
a p p r o v a l . I f the a p p e l l e e s e r v e s on the a p p e l l a n t 
any o b j e c t i o n s o r proposed amendments, th e n , w i t h i n 
7 days (1 week) a f t e r s e r v i c e , the a p p e l l a n t s h a l l 
f i l e the statement and any o b j e c t i o n s or proposed 
amendments w i t h the t r i a l c o u r t f o r s e t t l e m e n t and 
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a p p r o v a l . W i t h i n 21 days (3 weeks) a f t e r the 
f i l i n g , the t r i a l c o u r t s h a l l r u l e , s e t t l i n g any 
q u e s t i o n s r e g a r d i n g the o b j e c t i o n s and proposed 
amendments, and i s s u i n g an approved statement of the 
e v i d e n c e or p r o c e e d i n g s . The statement, e i t h e r as 
approved by the c o u r t or as i s s u e d by the c o u r t 
a f t e r i t s r u l i n g , s h a l l be f i l e d w i t h the c l e r k of 
the t r i a l c o u r t , who s h a l l i n c l u d e i t i n the r e c o r d 
on a p p e a l . " 

On December 7, 2009, the f a t h e r s e r v e d the mother w i t h 

h i s statement of the e v i d e n c e . On t h a t same da t e , the f a t h e r 

f i l e d , by f a c s i m i l e t r a n s m i s s i o n , h i s statement of the 

e v i d e n c e w i t h the t r i a l c o u r t . The f o l l o w i n g day, the f a t h e r 

f i l e d w i t h the t r i a l c o u r t , presumably by m a i l or by hand 

d e l i v e r y , a nother copy of h i s statement of the e v i d e n c e . 

On December 22, 2009, the mother s u b m i t t e d her 

" O b j e c t i o n s t o Statement of E v i d e n c e F i l e d by F a t h e r . " In her 

f i l i n g , the mother i n d i c a t e d t h a t she o b j e c t e d t o the f a t h e r ' s 

e n t i r e statement of the e v i d e n c e and t h a t , because of the 

b r e a d t h of her o b j e c t i o n s , she c o u l d not p r o v i d e a l i n e - b y ¬

l i n e o b j e c t i o n t o the f a t h e r ' s proposed s t a t e m e n t . As a 

r e s u l t , the mother p r o v i d e d her own 24-page v e r s i o n of the 

e v i d e n c e . 
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On December 28, 2009, the f a t h e r a g a i n f i l e d h i s " N o t i c e 

of F i l i n g Statement of the E v i d e n c e " w i t h the t r i a l c o u r t . In 

h i s f i l i n g , the f a t h e r s t a t e d t h a t the mother, 

" h a v i n g f a i l e d t o f i l e o b j e c t i o n s o r proposed 
amendments t o [ t h e f a t h e r ' s ] statement of the 
ev i d e n c e f i l e d on December 7, 2009, as p r o v i d e d by 
... Rule [ 1 0 ( d ) , A l a . R. App. P . ] , [ t h e f a t h e r ] 
hereby submits s a i d statement of the e v i d e n c e f o r 
a p p r o v a l by the t r i a l c o u r t . " 

The f a t h e r d i d not i n c l u d e i n h i s statement any of the 

mother's o b j e c t i o n s o r her v e r s i o n of the e v i d e n c e . 

The mother moved t o s t r i k e the f a t h e r ' s December 28, 

2009, n o t i c e of f i l i n g , a s s e r t i n g t h a t she had f u l l y c o m p l i e d 

w i t h Rule 1 0 ( d ) . The mother a s s e r t e d t h a t her response t o the 

f a t h e r ' s statement of the ev i d e n c e had been t i m e l y f i l e d 

because the f a t h e r ' s f a c s i m i l e f i l i n g on December 7, 2009, was 

not a v a l i d f i l i n g under the Alabama Ru l e s of C i v i l Procedure 

and t h a t the mother's time f o r response ran from December 8, 

2009, which, she a s s e r t e d , was the date the f a t h e r p r o p e r l y 

f i l e d h i s statement of the ev i d e n c e w i t h the t r i a l c o u r t . 

In response t o the p a r t i e s ' m u l t i p l e f i l i n g s and t h e i r 

d i s p u t e as t o the e v i d e n c e p r e s e n t e d a t the t r i a l , the t r i a l 

c o u r t p r e p a r e d i t s own statement of the e v i d e n c e . On F e b r u a r y 

4, 2010, the f a t h e r moved t o supplement the t r i a l c o u r t ' s 

8 



2090169 

statement of the e v i d e n c e , p u r s u a n t t o Rule 1 0 ( f ) , A l a . R. 

App. P. A l t h o u g h the mother o b j e c t e d t o t h a t motion, the 

t r i a l c o u r t , r e l y i n g on Bobo v. Bobo, 585 So. 2d 54 ( A l a . C i v . 

App. 1991) ( i m p l i c i t l y r e c o g n i z i n g t h a t a t r i a l c o u r t ' s 

statement of the e v i d e n c e , p r e p a r e d p u r s u a n t t o Rule 1 0 ( d ) , 

A l a . R. App. P., may be supplemented p u r s u a n t t o Rule 1 0 ( f ) , 

A l a . R. App. P.), g r a n t e d the f a t h e r ' s motion and o r d e r e d the 

mother t o respond t h e r e t o . 

On March 19, 2010, the t r i a l c o u r t e n t e r e d i t s 

"Supplemental and F i n a l Statement of the E v i d e n c e . " In t h a t 

s u p p l e m e n t a l statement, the t r i a l c o u r t acknowledged t h a t the 

e x h i b i t s s u b m i t t e d by the f a t h e r had been a d m i t t e d i n t o 

e v i d e n c e a t the t r i a l and had been made a p a r t of the r e c o r d . 

Thus, the f a t h e r ' s e x h i b i t s are p r o p e r l y b e f o r e t h i s c o u r t . 

The f a t h e r a s s e r t s t h a t the t r i a l c o u r t d i d not 

s u b s t a n t i a l l y comply w i t h Rule 10(d) because, he says, i t d i d 

not adopt h i s statement of the e v i d e n c e , t o which, he a s s e r t s , 

the mother had f a i l e d t o o b j e c t . In s u p p o r t of h i s argument, 

the f a t h e r a s s e r t s t h a t the mother f a i l e d t o respond t o h i s 

proposed statement w i t h i n the 14-day p e r i o d a l l o w e d by Rule 

10(d) and, t h e r e f o r e , t h a t h i s proposed statement s h o u l d have 
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been a c c e p t e d i n i t s e n t i r e t y . The f a t h e r a l s o a s s e r t s t h a t , 

even i f the mother's response was t i m e l y , she attempted t o 

" i n i t i a t e " the p r e p a r a t i o n of her own v e r s i o n of the statement 

of the e v i d e n c e , i n v i o l a t i o n of R u l e 1 0 ( d ) , and, t h u s , t h a t 

her "amended statement of the e v i d e n c e " s h o u l d have been 

d i s r e g a r d e d . 

The r e c o r d r e v e a l s the p a r t i e s ' c o n f u s i o n as t o the 

s e r v i c e and f i l i n g r e q u i r e ments of R u l e 1 0 ( d ) . R u l e 10(d) 

does not r e q u i r e the a p p e l l a n t — i n t h i s case, the f a t h e r -¬

t o i n i t i a l l y f i l e the proposed statement of the e v i d e n c e w i t h 

the t r i a l c o u r t . Rule 10(d) s p e c i f i e s t h a t the a p p e l l a n t 

" s h a l l s e r v e i t on the a p p e l l e e w i t h i n 28 days (4 weeks) a f t e r 

f i l i n g the n o t i c e of a p p e a l . " Only a f t e r the s p e c i f i e d time 

i n which the a p p e l l e e i s r e q u i r e d t o respond w i t h o b j e c t i o n s 

has e l a p s e d i s the a p p e l l a n t i n s t r u c t e d t o f i l e the proposed 

statement of the e v i d e n c e and any o b j e c t i o n s t h e r e t o w i t h the 

t r i a l c o u r t f o r s e t t l e m e n t and a p p r o v a l . See Rule 1 0 ( d ) . 

Thus, whether the f a t h e r f i l e d h i s proposed statement of the 

e v i d e n c e w i t h the t r i a l c o u r t on December 7 or December 8 has 

no b e a r i n g on when the f a t h e r s e r v e d the mother w i t h the 

statement and when the mother's time t o o b j e c t began t o run. 
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The mother does not d i s p u t e t h a t she or her l e g a l c o u n s e l 

r e c e i v e d the f a t h e r ' s proposed statement of the e v i d e n c e on 

December 7, 2009. Thus, the mother had 14 days from December 

7, i . e . , u n t i l December 21, 2009, t o respond w i t h her 

o b j e c t i o n s or proposed amendments t o the f a t h e r ' s proposed 

statement of the e v i d e n c e . The mother responded on December 

22, 2009; t h u s , her o b j e c t i o n s were one day l a t e . 

R e l y i n g on Ray v. Ray, 339 So. 2d 82 ( A l a . C i v . App. 

1976), the f a t h e r argues t h a t the u n t i m e l i n e s s of the mother's 

o b j e c t i o n s r e q u i r e d the t r i a l c o u r t t o d i s r e g a r d those 

o b j e c t i o n s i n t h e i r e n t i r e t y . We d i s a g r e e . In Ray, the 

a p p e l l a n t w h o l l y f a i l e d t o submit a statement of the e v i d e n c e , 

and t h i s c o u r t had no e v i d e n c e upon which t o r e v i e w the i s s u e s 

r a i s e d on a p p e a l . See Ray, 339 So. 2d a t 84. In t h i s case, 

t h i s c o u r t i s p r e s e n t e d w i t h a statement of the e v i d e n c e on 

a p p e a l . Thus, Ray i s i n a p p o s i t e t o t h i s case. 

F u r t h e r , the f a t h e r f a i l s t o a r t i c u l a t e how the mother's 

t e c h n i c a l v i o l a t i o n of Rule 10(d) or the t r i a l c o u r t ' s 

c o n s i d e r a t i o n of the mother's u n t i m e l y o b j e c t i o n s has 

s u b s t a n t i a l l y harmed him. The t r i a l c o u r t d i d not adopt 

v e r b a t i m the mother's amended v e r s i o n of the e v i d e n c e ; r a t h e r , 
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i t m e rely c o n s i d e r e d i t , a l o n g w i t h the f a t h e r ' s v e r s i o n , i n 

d r a f t i n g i t s own statement of the e v i d e n c e . Thus, even had 

the t r i a l c o u r t s t r i c k e n the mother's o b j e c t i o n s from 

c o n s i d e r a t i o n , the t r i a l c o u r t might s t i l l have p r e p a r e d the 

same f i n a l statement of the e v i d e n c e , based upon i t s own 

r e c o l l e c t i o n of the e v i d e n c e . 

Rule 45, A l a . R. A l a . P., p r o v i d e s : 

nor "No judgment may be r e v e r s e d or s e t a s i d e , 
new t r i a l g r a n t e d i n any c i v i l o r c r i m i n a l case on 
the ground or m i s d i r e c t i o n of the j u r y , the g i v i n g 
or r e f u s a l of s p e c i a l charges or the improper 
a d m i s s i o n o r r e j e c t i o n of e v i d e n c e , nor f o r e r r o r as 
t o any m a t t e r of p l e a d i n g or p r o c e d u r e , u n l e s s i n 
the o p i n i o n of the c o u r t t o which the appea l i s 
taken or a p p l i c a t i o n i s made, a f t e r an e x a m i n a t i o n 
of the e n t i r e cause, i t s h o u l d appear t h a t the e r r o r 
complained of has p r o b a b l y i n j u r i o u s l y a f f e c t e d 
s u b s t a n t i a l r i g h t s of the p a r t i e s . " 

Because the f a t h e r has f a i l e d t o e x p l a i n how the t r i a l c o u r t ' s 

c o n s i d e r a t i o n of the mother's u n t i m e l y f i l e d o b j e c t i o n s 

r e s u l t e d i n s u b s t a n t i a l i n j u r y t o him, we need not address the 

f a t h e r ' s argument on t h i s i s s u e f u r t h e r . See Rule 45, A l a . R. 

App. P.; see a l s o Edwards v. A l l i e d Home Mortgage C a p i t a l 

Corp., 962 So. 2d 194, 213 ( A l a . 2007) ( c o n c l u d i n g t h a t , when 

the a p p e l l a n t c o u l d not show s u b s t a n t i a l i n j u r y r e s u l t i n g from 

the t r i a l c o u r t ' s r u l i n g a l l o w i n g c e r t a i n c r o s s - e x a m i n a t i o n , 
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which the a p p e l l a n t a l l e g e d t o be i n v i o l a t i o n of the Alabama 

Rule s of E v i d e n c e , the t r i a l c o u r t ' s r u l i n g d i d not c o n s t i t u t e 

r e v e r s i b l e e r r o r ) ; and C o s t a r i d e s v. M i l l e r , 374 So. 2d 1335, 

1337 ( A l a . 1979) ( d i s c u s s i n g the "harmless e r r o r " r u l e , under 

which an a p p e l l a n t must not o n l y show e r r o r , but a l s o must 

demonstrate t h a t the e r r o r r e s u l t e d i n a s u b s t a n t i a l i n j u r y t o 

the a p p e l l a n t ' s r i g h t s i n o r d e r t o wa r r a n t a r e v e r s a l ) . 

The f a t h e r a l s o r e l i e s on Adams v. Adams, 335 So. 2d 174 

( A l a . C i v . App. 1976), i n a r g u i n g t h a t the mother i m p r o p e r l y 

" i n i t i a t e d " the p r e p a r a t i o n of her own proposed statement of 

the e v i d e n c e by o b j e c t i n g t o the e n t i r e t y of the f a t h e r ' s 

proposed statement and s u b m i t t i n g her own v e r s i o n of the 

ev i d e n c e . We conclude t h a t Adams i s not c o n t r o l l i n g as t o the 

i s s u e r a i s e d on a p p e a l . In Adams, no t r a n s c r i p t or statement 

of the evi d e n c e was p r o v i d e d t o the c o u r t on a p p e a l , and the 

i s s u e c o n s i d e r e d i n t h a t case on ap p e a l was whether the 

a p p e l l e e had had an e q u a l o p p o r t u n i t y t o p r o v i d e the a p p e l l a t e 

c o u r t w i t h a t r a n s c r i p t o r a statement of the e v i d e n c e , 

p u r s u a n t t o Rule 1 0 ( d ) . 335 So. 2d a t 176-77. The c o u r t i n 

Adams co n c l u d e d t h a t , p u r s u a n t t o Rule 1 0 ( d ) , the a p p e l l e e had 

no r i g h t t o i n i t i a t e the p r e p a r a t i o n of a proposed statement 
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of the ev i d e n c e and was a l l o w e d o n l y t o respond i f such a 

statement was f i l e d by the a p p e l l a n t . I d . Thus, the c o u r t i n 

Adams c o n c l u d e d t h a t the l a c k of a statement of the e v i d e n c e 

was c h a r g e a b l e o n l y a g a i n s t the a p p e l l a n t . I d . a t 177. 

Whether the a p p e l l a n t o r the a p p e l l e e s h o u l d be charged 

w i t h the r e s p o n s i b i l i t y of o b t a i n i n g the t r a n s c r i p t o r 

p r e p a r i n g the statement of the e v i d e n c e i s not a t i s s u e i n 

t h i s case. A t i s s u e i s whether the manner i n which the mother 

o b j e c t e d t o the f a t h e r ' s proposed statement of the ev i d e n c e 

s h o u l d be deemed improper. Rule 10(d) e x p r e s s l y a l l o w s the 

a p p e l l e e t o f i l e o b j e c t i o n s t o the a p p e l l a n t ' s proposed 

statement of the ev i d e n c e and amendments t h e r e t o . The r u l e , 

however, c o n t a i n s no language l i m i t i n g the manner i n which the 

a p p e l l e e may o b j e c t o r the manner i n which the a p p e l l e e may 

submit h i s or her amendments. Because the mother was merely 

r e s p o n d i n g t o the f a t h e r ' s proposed statement of the e v i d e n c e , 

she d i d not " i n i t i a t e " the p r e p a r a t i o n of her proposed 

statement of the e v i d e n c e and she d i d not a c t i m p r o p e r l y under 

Rule 1 0 ( d ) . 

The f a t h e r next c h a l l e n g e s the substance of the t r i a l 

c o u r t ' s f i n a l statement of the e v i d e n c e , a s s e r t i n g t h a t the 
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t r i a l c o u r t f a i l e d t o p r o p e r l y r e s o l v e the c o n f l i c t between 

the mother's and the f a t h e r ' s v e r s i o n s of the e v i d e n c e . The 

f a t h e r a l s o a s s e r t s t h a t the t r i a l c o u r t ' s statement f a i l e d t o 

i n c o r p o r a t e c e r t a i n t e s t i m o n y s e t f o r t h i n the f a t h e r ' s 

statement t h a t d i d not c o n f l i c t w i t h the mother's statement. 

In P i c k e t t v. P i c k e t t , 792 So. 2d 1124, 1126 ( A l a . C i v . 

App. 2001), t h i s c o u r t s t a t e d : 

"'On re v i e w , [ t h i s c o u r t ] w i l l a c c e p t the approved 
statement of the e v i d e n c e as t r u e . ' Mobley v.  
Turner, 346 So. 2d 427, 428 ( A l a . 1977) . No Alabama 
caselaw addresses whether a p a r t y t o an ap p e a l may 
c h a l l e n g e a t r i a l c o u r t ' s approved statement of the 
ev i d e n c e . Alabama's Rule 1 0 ( d ) , A l a . R. App. P., i s 
e q u i v a l e n t t o Rule 1 0 ( c ) , Fed. R. App. P. See  
Mobley v. Turner, 346 So. 2d a t 428. There i s 
a u t h o r i t y i n the f e d e r a l c o u r t s f o r a c h a l l e n g e of 
the approved statement of the e v i d e n c e and f o r 
remanding the case f o r a new t r i a l . See B e r g e r c o ,  
U.S.A. v. S h i p p i n g Corp. of I n d i a , L t d . , 896 F.2d 
1210 (9th C i r . 1990). 

"The f e d e r a l c o u r t s a l l o w a c h a l l e n g e t o a 
statement of the e v i d e n c e . B e r g e r c o , 896 F.2d a t 
1214-15. I f a f e d e r a l c o u r t i s f a c e d w i t h such a 
c h a l l e n g e , i t determines 'whether a r e s o l u t i o n of 
the d i s p u t e d f a c t u a l i s s u e s i s e s s e n t i a l t o a l l o w 
... m e a n i n g f u l a p p e l l a t e r e v i e w of the [ t r i a l ] 
c o u r t ' s d e c i s i o n . ' B e r g e r c o , 896 F.2d a t 1215. The 
Ber g e r c o c o u r t , a f t e r d i s c u s s i n g o t h e r f e d e r a l cases 
i n v o l v i n g r e q u e s t s f o r a new t r i a l based on the l a c k 
of an o r i g i n a l t r a n s c r i p t , e x p l a i n e d t h a t an 
a p p e l l a n t s e e k i n g a new t r i a l so t h a t a complete 
r e c o r d can be developed must: '1) make a s p e c i f i c 
a l l e g a t i o n of e r r o r ; 2) show t h a t the d e f e c t i n the 
r e c o r d m a t e r i a l l y a f f e c t s the a b i l i t y of the appeals 
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c o u r t t o r e v i e w the a l l e g e d e r r o r ; and 3) show t h a t 
a Rule 10(c) [Fed. R. App. P.] p r o c e e d i n g has f a i l e d 
or would f a i l t o produce an adequate s u b s t i t u t e f o r 
the e v i d e n c e . ' B e r g e r c o , 896 F.2d a t 1217. A f t e r 
s e t t i n g f o r t h t h e s e f a c t o r s , the B e r g e r c o c o u r t 
s t a t e d , 'We b e l i e v e these f a c t o r s would be p r e s e n t e d 
o n l y i n r a r e c i r c u m s t a n c e s . ' I d . 

"In t h i s case, the mother's c o m p l a i n t t h a t the 
statement of the e v i d e n c e i s i n c o m p l e t e and 
inadequate does not s u f f i c i e n t l y demonstrate how the 
d e f e c t m a t e r i a l l y a f f e c t s t h i s c o u r t ' s a b i l i t y t o 
r e v i e w the case. We d e c l i n e , based on the l a c k of 
a u t h o r i t y i n the mother's b r i e f and on the 
r e q u i r e m e n t s s e t f o r t h i n B e r g e r c o , t o remand t h i s 
case f o r a new t r i a l . " 

In t h i s case, the f a t h e r p r o f f e r e d the e v i d e n c e he 

b e l i e v e d had been i m p r o p e r l y o m i t t e d from the t r i a l c o u r t ' s 

approved statement of the e v i d e n c e . He f a i l e d , however, t o 

a r t i c u l a t e i n h i s b r i e f how any of the p u r p o r t e d l y o m i t t e d 

e v i d e n c e p r e v e n t s t h i s c o u r t from r e v i e w i n g the i s s u e s r a i s e d 

on a p p e a l . Because the f a t h e r f a i l e d t o s u f f i c i e n t l y 

demonstrate how the t r i a l c o u r t ' s p u r p o r t e d o m i s s i o n of 

c e r t a i n e v i d e n c e impacts t h i s c o u r t ' s r e v i e w of h i s a p p e a l , we 

f i n d no r e v e r s i b l e e r r o r . See Rule 1 0 ( d ) ; and P i c k e t t , s u p r a . 

I I . The McLendon Burden of P r o o f 

Under Ex p a r t e McLendon, a f i n a l judgment awarding one 

p a r e n t p r i m a r y p h y s i c a l custody of a c h i l d c r e a t e s a " r u l e of 

repose" by which i t i s presumed t h a t the c h i l d s h o u l d remain 
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i n the custody of t h a t p a r e n t u n l e s s and u n t i l a m a t e r i a l 

change of c i r c u m s t a n c e s i n d i c a t e s t h a t the p o s i t i v e good t o 

the c h i l d r e s u l t i n g from a t r a n s f e r of p h y s i c a l custody would 

outweigh the i n h e r e n t l y d i s r u p t i v e e f f e c t s of such a change. 

455 So. 2d a t 865 ( q u o t i n g Wood v. Wood, 333 So. 2d 826, 828 

( A l a . C i v . App. 1976)). The n o n c u s t o d i a l p a r e n t , as d e f i n e d 

by the l a s t " f i n a l " c u stody judgment, bears the burden of 

meeting the McLendon s t a n d a r d , even i f t h a t p a r e n t has g a i n e d 

temporary c u s t o d y of the c h i l d p u r s u a n t t o a pendente l i t e 

o r d e r . I t i s r e v e r s i b l e e r r o r f o r a t r i a l c o u r t t o r e l i e v e 

the n o n c u s t o d i a l p a r e n t of t h a t burden based on i t s pendente 

l i t e c u s t o d y award. See Ex p a r t e R.C.L., 627 So. 2d 920, 921¬

22 ( A l a . 1993) ( r e c o g n i z i n g t h a t McLendon, sup r a , does not 

a p p l y t o a pendente l i t e o r d e r t r a n s f e r r i n g c ustody of a c h i l d 

d u r i n g the pendency of custody l i t i g a t i o n , and, as a r e s u l t , 

the presumption i n f a v o r of a n a t u r a l p a r e n t over a nonparent 

i s not d e f e a t e d by such an o r d e r ) ; and Sims v. Sims, 515 So. 

2d 1, 3 ( A l a . C i v . App. 1987) ( r e c o g n i z i n g i n a cus t o d y -

m o d i f i c a t i o n a c t i o n t h a t the e n t r y of a pendente l i t e o r d e r 

t r a n s f e r r i n g c ustody of a c h i l d d u r i n g the pendency of t h a t 

l i t i g a t i o n d i d not s h i f t the burden of p r o o f under McLendon, 
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su p r a , t o the p a r e n t s e e k i n g t o r e t a i n c u s t o d y ; the burden of 

p r o o f remained on the n o n c u s t o d i a l p a r e n t as i t had been 

b e f o r e e n t r y of the pendente l i t e o r d e r ) . 

The f a t h e r a s s e r t s t h a t , a f t e r the e n t r y of the May 5, 

2008, pendente l i t e o r d e r , the t r i a l c o u r t i m p e r m i s s i b l y 

r e l i e v e d the mother of her burden of p r o o f under Ex p a r t e  

McLendon, s u p r a . 1 The f a t h e r p o i n t s out t h a t , when the t r i a l 

c o u r t o r d e r e d t h a t the c h i l d r e n ' s custody be t r a n s f e r r e d t o 

the mother w h i l e the f a t h e r was s t a t i o n e d i n I r a q , the 

c h i l d r e n had been r e s i d i n g w i t h him f o r c l o s e t o f i v e years 

p u r s u a n t t o the p a r t i e s ' 2003 d i v o r c e judgment. The f a t h e r 

argues t h a t , under McLendon, the mother c o u l d g a i n permanent 

p h y s i c a l custody o n l y by p r o v i n g t h a t the b e n e f i t s t o the 

1 A t the t r i a l - c o u r t l e v e l , the f a t h e r m a i n t a i n e d t h a t , 
because the mother had g a i n e d custody of the c h i l d r e n s o l e l y 
on the b a s i s of h i s m i l i t a r y assignment t o I r a q , t h e i r c ustody 
s h o u l d a u t o m a t i c a l l y be r e t u r n e d t o him once t h a t assignment 
ended. However, the f a t h e r does not make t h a t argument on 
a p p e a l . Hence, we c o n s i d e r t h a t i s s u e waived, and we do not 
address whether a c u s t o d i a l p a r e n t ' s c a l l t o a c t i v e m i l i t a r y 
duty c o n s t i t u t e s a m a t e r i a l change of c i r c u m s t a n c e s t h a t would 
su p p o r t a change of custody or whether a c u s t o d i a l p a r e n t ' s 
r e t u r n from a c t i v e m i l i t a r y d uty r e q u i r e s a r e t u r n t o the 
p r i o r c ustody arrangement. We note, however, t h a t , a t the 
2010 R e g u l a r S e s s i o n of the Alabama L e g i s l a t u r e , HB-408 was 
i n t r o d u c e d ; a l t h o u g h t h a t b i l l d i d not pass, i t would have 
m a i n t a i n e d custody i n a p a r e n t c a l l e d t o a c t i v e duty i n the 
m i l i t a r y . 
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c h i l d r e n from t r a n s f e r r i n g custody t o her would outweigh the 

d i s r u p t i o n t o the c h i l d r e n ' s l i v e s caused by t h e i r removal 

from the f a t h e r ' s c u s t o d y . The f a t h e r m a i n t a i n s , however, 

t h a t the t r i a l c o u r t d i d not r e q u i r e the mother t o c a r r y t h a t 

burden because i t e r r o n e o u s l y c o n s i d e r e d o n l y the d i s r u p t i v e 

e f f e c t s of t r a n s f o r m i n g the pendente l i t e c u stody o r d e r , under 

which the c h i l d r e n had been l i v i n g w i t h the mother f o r over a 

y e a r , i n t o a f i n a l c u s t o d y judgment. 

In B.S.L. v. S.E., 849 So. 2d 182 ( A l a . C i v . App. 2002), 

t h i s c o u r t c o n s i d e r e d a judgment s i m i l a r t o the judgment a t 

i s s u e i n the p r e s e n t case. In B.S.L., a f t e r awarding the 

f a t h e r pendente l i t e c ustody, the t r i a l c o u r t e n t e r e d a 

judgment c o n c l u d i n g t h a t the f a t h e r had met h i s burden under 

McLendon, s u p r a . In i t s judgment, the t r i a l c o u r t s t a t e d : 

"'The c o u r t ... f i n d [ s ] t h a t because of the l e n g t h of time the 

c h i l d l i v e d w i t h the f a t h e r under the pendente l i t e o r d e r , the 

i n h e r e n t d i s r u p t i o n presumed by law, i n f a c t , does not e x i s t 

849 So. 2d a t 185. From t h a t judgment, the mother 

appea l e d . T h i s c o u r t c o n c l u d e d t h a t the t r i a l c o u r t had 

i m p r o p e r l y a b s o l v e d the f a t h e r of h i s burden t o prove the 

second prong of the McLendon s t a n d a r d , i . e . , t h a t the b e n e f i t s 
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of a change i n custody of the c h i l d outweighed the i n h e r e n t 

d i s r u p t i o n t o the c h i l d , on the s o l e b a s i s t h a t the c h i l d was 

a l r e a d y l i v i n g w i t h the f a t h e r as a r e s u l t of the pendente 

l i t e o r d e r . I d . a t 185-86. T h i s c o u r t r e v e r s e d the t r i a l 

c o u r t ' s judgment and remanded the cause f o r the t r i a l c o u r t t o 

p r o p e r l y a p p l y the McLendon s t a n d a r d . I d . a t 186. 

In a c c o r d w i t h B.S.L., t h i s c o u r t c o n c l u d e s t h a t the 

t r i a l c o u r t committed e r r o r by a b s o l v i n g the mother of her 

burden of p r o v i n g t h a t the p o s i t i v e good brought about by 

changing custody t o her outweighs the d i s r u p t i v e e f f e c t s of 

removing the c h i l d r e n from the c u s t o d y of the f a t h e r . In 

f a c t , the t r i a l c o u r t d i d not even c o n s i d e r those d i s r u p t i v e 

e f f e c t s i n t r a n s f e r r i n g custody t o the mother, but, as the 

t r i a l c o u r t d i d i n B.S.L., the t r i a l c o u r t i m p e r m i s s i b l y 

f o c u s e d e x c l u s i v e l y on the p e r i o d a f t e r the pendente l i t e 

o r d e r was e n t e r e d i n d e t e r m i n i n g whether any d i s r u p t i o n would, 

o r , more p r e c i s e l y , d i d , o c c u r . Based on t h a t e r r o r , the 

judgment i s r e v e r s e d and the cause i s remanded f o r the t r i a l 

c o u r t t o r e c o n s i d e r i t s judgment i n l i g h t of the a p p r o p r i a t e 

burden of p r o o f . On remand, the t r i a l c o u r t i s i n s t r u c t e d t o 

determine whether the b e n e f i t s t o the c h i l d r e n of t r a n s f e r r i n g 

20 



2090169 

t h e i r c ustody t o the mother w i l l outweigh the d i s r u p t i v e 

e f f e c t s caused by t h e i r removal from the custody of the 

f a t h e r . 

The f a t h e r a l s o argues t h a t , on remand, the t r i a l c o u r t 

s h o u l d not be a l l o w e d t o c o n s i d e r the c i r c u m s t a n c e s e x i s t i n g 

s i n c e the pendente l i t e change of c u s t o d y , c i t i n g B a r b e r v.  

Moore, 897 So. 2d 1150 ( A l a . C i v . App. 2004), and C.D.K.S. v.  

K.W.K., su p r a . 

In B a r b e r , the t r i a l c o u r t removed cus t o d y of two 

c h i l d r e n from t h e i r mother and awarded t h e i r f a t h e r pendente 

l i t e c u stody f o r 100 days, e s s e n t i a l l y t o determine whether a 

"permanent" change of custody would be i n the b e s t i n t e r e s t s 

of the c h i l d r e n a t i s s u e . F o l l o w i n g the 100-day p e r i o d , the 

t r i a l c o u r t conducted a " f o l l o w - u p " h e a r i n g a t which i t h e a r d 

e v i d e n c e of how the c h i l d r e n had responded t o the change of 

custody, and, based on t h a t e v i d e n c e , i t awarded "permanent" 

custody t o the f a t h e r . On a p p e a l , t h i s c o u r t r e v e r s e d the 

judgment, s t a t i n g : 

"The supreme c o u r t ' s h o l d i n g i n Ex p a r t e  
McLendon[, 455 So. 2d 863 ( A l a . 1984),] does not 
a l l o w a t r i a l c o u r t t o modify custody on a t r i a l 
b a s i s o r , as the mother argues o c c u r r e d i n t h i s 
case, a l l o w the t r i a l c o u r t t o experiment w i t h an 
award of c u s t o d y . We conclude t h a t , under the f a c t s 

21 



2090169 

of t h i s case, the presumption f a v o r i n g the mother as 
the c u s t o d i a l p a r e n t as s t a t e d i n Ex p a r t e McLendon 
eroded a f t e r the t r i a l c o u r t e n t e r e d i t s June 4, 
2003, pendente l i t e o r d e r and a l l o w e d the f a t h e r t o 
r e t u r n t o c o u r t t o p r e s e n t e v i d e n c e t h a t was based 
on the 100 days the c h i l d r e n were i n h i s custody i n 
supp o r t of h i s c o n t e n t i o n t h a t he was the more 
s u i t a b l e p a r e n t t o have custody. A c c o r d i n g l y , we 
must conclude t h a t the June 4, 2003, o r d e r of the 
t r i a l c o u r t i m p e r m i s s i b l y s h i f t e d the burden of 
meeting the McLendon s t a n d a r d t o the mother. 
A c c o r d i n g l y , the judgment of the t r i a l c o u r t i s 
r e v e r s e d . " 

897 So. 2d a t 1155. 

Based p r i m a r i l y on Ba r b e r , t h i s c o u r t i n C.D.K.S. 

r e v e r s e d a judgment awarding custody of a c h i l d t o h i s f a t h e r 

f o l l o w i n g the e n t r y of an e a r l i e r pendente l i t e o r d e r t h a t had 

t r a n s f e r r e d c u s t o d y t o the f a t h e r f o r "'a t r i a l p e r i o d . ' " 

So. 3d a t . T h i s c o u r t h e l d t h a t the t r i a l c o u r t had e r r e d 

i n e x p e r i m e n t i n g w i t h the cust o d y of the c h i l d and t h a t , on 

remand, the t r i a l c o u r t c o u l d not c o n s i d e r any evi d e n c e of the 

c i r c u m s t a n c e s o c c u r r i n g d u r i n g the t r i a l p e r i o d . I d . 

Both Barber and C.D.K.S. concern the i m p e r m i s s i b l e use of 

pendente l i t e o r d e r s by a t r i a l c o u r t t o a s s i s t i n g a t h e r i n g 

e v i d e n c e r e g a r d i n g the e f f e c t s of a change of custody on a 

c h i l d . T h i s c o u r t has h e l d t h a t custody may not be changed on 

a pendente l i t e b a s i s s o l e l y t o experiment w i t h custody, and, 
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as a means of e n f o r c i n g t h a t h o l d i n g , t h i s c o u r t , i n Bar b e r 

and C.D.K.S., c o n c l u d e d t h a t any ev i d e n c e produced as a r e s u l t 

of such an i m p e r m i s s i b l e pendente l i t e o r d e r s h a l l not be 

c o n s i d e r e d i n d e c i d i n g whether the n o n c u s t o d i a l p a r e n t has met 

the McLendon s t a n d a r d . In t h i s case, the t r i a l c o u r t d i d not 

change custody on a pendente l i t e b a s i s merely t o determine 

how the c h i l d r e n would r e a c t t o such a change; r a t h e r , i t d i d 

so i n o r d e r t o p r o v i d e the c h i l d r e n w i t h a p a r e n t a l c u s t o d i a n 

d u r i n g the f a t h e r ' s m i l i t a r y assignment t o I r a q . T h e r e f o r e , 

the e n t i r e b a s i s f o r our h o l d i n g s i n Bar b e r and C.D.K.S. i s 

absent. 

In d i s s e n t i n g t o the i n s t r u c t i o n s on remand, Judge Thomas 

argues t h a t t h i s c o u r t s h o u l d i n s t r u c t the t r i a l c o u r t on 

remand t o e x c l u d e from i t s c o n s i d e r a t i o n any ev i d e n c e of the 

c i r c u m s t a n c e s o c c u r r i n g w h i l e the mother e x e r c i s e d pendente 

l i t e c u stody of the c h i l d r e n . Judge Thomas a s s e r t s t h a t i t 

would be i n e q u i t a b l e t o the f a t h e r t o c o n s i d e r those 

c i r c u m s t a n c e s because the f a t h e r had t e m p o r a r i l y l o s t c ustody 

of the c h i l d r e n based s o l e l y on h i s m i l i t a r y assignment. 

So. 3d a t (Thomas, J . , c o n c u r r i n g i n the r e s u l t but 
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d i s s e n t i n g as t o the i n s t r u c t i o n s on remand). We r e j e c t t h a t 

p o s i t i o n f o r a t l e a s t two reasons. 

F i r s t and foremost, 

" [ i ] n a l l [ c h i l d - c u s t o d y ] p r o c e e d i n g s the q u e s t i o n 
of c u stody r e s t s a t l a s t upon the d e t e r m i n a t i o n of 
wherein l i e s the b e s t i n t e r e s t of the c h i l d r e n , the 
c o n f l i c t i n g p a r e n t a l r i g h t s b e i n g secondary i n 
i m p o r t a n c e . " 

Ex p a r t e I n g a l l s , 256 A l a . 305, 309, 54 So. 2d 288, 291 

(1951). In t h i s case, the t r i a l c o u r t e x p l i c i t l y found t h a t 

the p a r t i e s ' son had d e v e l o p e d m e n t a l - h e a l t h problems b e f o r e 

the f a t h e r ' s assignment t o I r a q . The t r i a l c o u r t a l s o 

c o n c l u d e d t h a t the p a r t i e s ' son, w h i l e l i v i n g w i t h the mother 

p u r s u a n t t o the pendente l i t e o r d e r , underwent t r e a t m e n t 

d e s i g n e d t o address the son's m e n t a l - h e a l t h i s s u e s . As a 

r e s u l t of t h a t i n t e r v e n t i o n , a c c o r d i n g t o the e v i d e n c e 

p r e s e n t e d by the mother and the e x p r e s s f i n d i n g s of the t r i a l 

c o u r t , the son had overcome h i s m e n t a l - h e a l t h i s s u e s and had 

become a f r i e n d l y , w e l l - a d j u s t e d c h i l d w i t h an improved l e v e l 

of s e l f - e s t e e m . The t r i a l c o u r t f u r t h e r h e a r d e v i d e n c e from 

which i t c o u l d have r e a s o n a b l y determined, as i t d i d , t h a t the 

son's r e c o v e r y would be i m p e r i l e d i f he were removed from the 

mother's cu s t o d y and r e t u r n e d t o the f a t h e r ' s c u s t o d y i n New 
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York. To p r e v e n t the t r i a l c o u r t from c o n s i d e r i n g the 

f o r e g o i n g e v i d e n c e would e s s e n t i a l l y compel the t r i a l c o u r t t o 

o v e r l o o k the impact a change of c u s t o d y t o the mother would 

have on the mental and e m o t i o n a l w e l f a r e of the p a r t i e s ' son. 

An o r d e r e x c l u d i n g e v i d e n c e of the c i r c u m s t a n c e s o c c u r r i n g 

d u r i n g the mother's e x e r c i s e of pendente l i t e c u stody 

d e f i n i t e l y would not s e r v e the b e s t i n t e r e s t s of the c h i l d r e n . 

Secondly, the f a t h e r does not argue the p o i n t r a i s e d i n 

the d i s s e n t . See note 1, s u p r a . Perhaps r e c o g n i z i n g t h a t the 

paramount c o n s i d e r a t i o n i s the b e s t i n t e r e s t s of the c h i l d r e n , 

and not h i s p a r e n t a l r i g h t s , the f a t h e r does not a s s e r t on 

a p p e a l t h a t i t would be u n f a i r t o him f o r the t r i a l c o u r t t o 

c o n s i d e r e v i d e n c e e x i s t i n g s o l e l y because of h i s m i l i t a r y 

assignment. R a t h e r , the f a t h e r argues t h a t the t r i a l c o u r t 

s h o u l d not c o n s i d e r t h a t e v i d e n c e because i t would c o n f l i c t 

w i t h our h o l d i n g s i n Barber and C.D.K.S. and i m p e r m i s s i b l y 

r e l i e v e the mother of her burden of p r o v i n g the McLendon 

s t a n d a r d , a s t a n d a r d e n u n c i a t e d f o r the b e n e f i t of the  

c h i l d r e n . As p o i n t e d out above, i t would not b e n e f i t the 

c h i l d r e n t o e x c l u d e e v i d e n c e as t o the e m o t i o n a l w e l f a r e of 

the son s i m p l y because c o n s i d e r a t i o n of such e v i d e n c e e x i s t s 
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as a r e s u l t of the f a t h e r ' s m i l i t a r y assignment. " I t i s not 

the f u n c t i o n of an a p p e l l a t e c o u r t t o advocate a p o s i t i o n on 

b e h a l f of an a p p e l l a n t . " J.B. v. Cleburne County Dep't of  

Human Res., 992 So. 2d 34, 42 ( A l a . C i v . App. 2008) . Thus, we 

are not p e r m i t t e d t o even c o n s i d e r the p o i n t r a i s e d by the 

d i s s e n t as a ground f o r r e v e r s i n g the t r i a l c o u r t ' s judgment. 

Based upon our d i s p o s i t i o n , we p r e t e r m i t c o n s i d e r a t i o n of 

the f a t h e r ' s r e m a i n i n g arguments. 

Both the f a t h e r ' s and the mother's r e q u e s t s f o r the 

award of a t t o r n e y ' s f e e s on a p p e a l are de n i e d . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Bryan, J . , concurs i n p a r t and concurs i n the r e s u l t , 

w i t h w r i t i n g . 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

Thomas, J . , concurs i n the r e s u l t but d i s s e n t s as to the 

i n s t r u c t i o n s on remand, w i t h w r i t i n g , which P i t t m a n , J . , 

j o i n s . 
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BRYAN, Judge, c o n c u r r i n g i n p a r t and c o n c u r r i n g i n the r e s u l t . 

I concur w i t h the main o p i n i o n ' s a n a l y s i s of the f a t h e r ' s 

Rule 1 0 ( d ) , A l a . R. App. P., argument, and I concur w i t h the 

main o p i n i o n i n s o f a r as i t concludes t h a t the t r i a l c o u r t 

e r r o n e o u s l y " a b s o l v [ e d ] the mother of her burden of p r o v i n g 

t h a t the p o s i t i v e good brought about by changing custody t o 

her outweighs the d i s r u p t i v e e f f e c t s of removing the c h i l d r e n 

from the c u s t o d y of the f a t h e r . " So. 3d a t . 

I agree w i t h Judge Thomas's s p e c i a l w r i t i n g t o the e x t e n t 

t h a t the f a t h e r , as an a c t i v e - d u t y member of the U n i t e d S t a t e s 

Army, s h o u l d not be p u n i s h e d by h a v i n g custody of the c h i l d r e n 

m o d i f i e d s o l e l y because of h i s deployment t o I r a q . However, i n  

t h i s p a r t i c u l a r case, c i r c u m s t a n c e s e x i s t e d b e f o r e the 

f a t h e r ' s deployment t o I r a q t h a t c o u l d have s e r v e d as a b a s i s 

f o r a change i n custody even i f the f a t h e r had not been 

dep l o y e d . The mother p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t she 

had a d d r e s s e d those i s s u e s , which were not connected t o the 

f a t h e r ' s deployment, w h i l e the c h i l d r e n were i n her custody. 

Because of the unique p r o c e d u r a l and f a c t u a l c i r c u m s t a n c e s of 

t h i s case, I t h i n k a f u l l c o n s i d e r a t i o n of the b e s t i n t e r e s t s 

of the c h i l d r e n i s p o s s i b l e o n l y by c o n s i d e r i n g the e v i d e n c e 
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t h a t accumulated b o t h b e f o r e and a f t e r the mother was awarded 

pendente l i t e c u s t o d y of the c h i l d r e n . See Tims v. Tims, 519 

So. 2d 558, 559 ( A l a . C i v . App. 1987) ("The b e s t i n t e r e s t s of 

the c h i l d are always of paramount importance i n c h i l d c ustody 

c a s e s . " ) . N o n e t h e l e s s , the mother i s s t i l l r e q u i r e d t o meet 

the burden s e t f o r t h i n Ex p a r t e McLendon, 455 So. 2d 863 

( A l a . 1984); t h u s , she must demonstrate t h a t a m a t e r i a l change 

i n c i r c u m s t a n c e s (other than the f a t h e r ' s deployment) has 

o c c u r r e d s i n c e the e n t r y of the l a s t c ustody d e t e r m i n a t i o n , 

t h a t the change i n custody m a t e r i a l l y promotes the b e s t 

i n t e r e s t s of the c h i l d r e n , and t h a t the p o s i t i v e good brought 

about by the change i n custody would more than o f f s e t the 

d i s r u p t i v e e f f e c t of removing the c h i l d r e n from the f a t h e r ' s 

c ustody. 
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THOMAS, J u d g e , c o n c u r r i n g i n t h e r e s u l t b u t d i s s e n t i n g as t o 
t h e i n s t r u c t i o n s on remand. 

I c o n c u r w i t h t h e main o p i n i o n t h a t t h e t r i a l c o u r t e r r e d 

when i t f o c u s e d on t h e p e r i o d d u r i n g w h i c h t h e mother had 

p e n d e n t e l i t e c u s t o d y o f t h e c h i l d r e n when i t c o n s i d e r e d t h e 

d i s r u p t i v e e f f e c t o f t r a n s f e r r i n g c u s t o d y o f t h e c h i l d r e n f r o m 

t h e f a t h e r t o t h e m o t h e r . I d i s s e n t , however, f r o m t h e main 

o p i n i o n i n s o f a r as i t h o l d s t h a t , on remand, t h e t r i a l c o u r t 

can c o n s i d e r t h e c i r c u m s t a n c e s s u r r o u n d i n g t h e m o t h e r ' s 

c u s t o d y o f t h e c h i l d r e n p u r s u a n t t o t h e p e n d e n t e l i t e a ward. 

The mother was awarded p e n d e n t e l i t e c u s t o d y o f t h e 

c h i l d r e n w h i l e t h e f a t h e r , who was an a c t i v e - d u t y member o f 

t h e U n i t e d S t a t e s Army, was d e p l o y e d t o I r a q ; t h e f a t h e r ' s 

m i l i t a r y d e p l o y m e n t s e r v e d as t h e b a s i s f o r t h e t r i a l c o u r t ' s 

p e n d e n t e l i t e c u s t o d y o r d e r . A l l o w i n g t h e t r i a l c o u r t t o use 

t h e c i r c u m s t a n c e s s u r r o u n d i n g t h e m o t h e r ' s p e n d e n t e l i t e 

c u s t o d y o f t h e c h i l d r e n w h i l e t h e f a t h e r was d e p l o y e d o v e r s e e s 

w o u l d d i s a d v a n t a g e t h e f a t h e r s o l e l y b e c a u s e o f h i s m i l i t a r y 

s e r v i c e -- a r e s u l t t h a t I f i n d i n e q u i t a b l e . Thus, I w o u l d 

i n s t r u c t t h e t r i a l c o u r t on remand t o e x c l u d e t h e e v i d e n c e 

f r o m t h e p e r i o d when t h e mother was e x e r c i s i n g p e n d e n t e l i t e 

c u s t o d y o f t h e c h i l d r e n . 
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The main o p i n i o n h o l d s t h a t , b e c a u s e t h e f a t h e r d i d n o t 

a r g u e t h a t t h e t r i a l c o u r t c o u l d n o t c o n s i d e r t h e 

c i r c u m s t a n c e s s u r r o u n d i n g t h e m o t h e r ' s p e n d e n t e l i t e c u s t o d y 

o f t h e c h i l d r e n b e c a u s e i t w o u l d be i n e q u i t a b l e t o t h e f a t h e r , 

"we a r e n o t p e r m i t t e d t o even c o n s i d e r t h e p o i n t r a i s e d by t h e 

d i s s e n t as a g r o u n d f o r r e v e r s i n g t h e t r i a l c o u r t ' s j u d g m e n t . " 

So. 3d a t . However, I do n o t r a i s e t h i s argument as 

an a l t e r n a t e b a s i s f o r r e v e r s i n g t h e t r i a l c o u r t ' s j u d g m e n t ; 

I r a i s e i t o n l y as a c l a r i f i c a t i o n o f what a c t i o n t h e t r i a l 

c o u r t s h o u l d t a k e on remand. T h i s c o u r t i s n o t a l w a y s l i m i t e d 

s t r i c t l y t o t h e p r e c i s e l e g a l a r g u m e n t s o f t h e a p p e l l a n t i n 

c r a f t i n g o u r i n s t r u c t i o n s on remand. See, e.g., S e l f v. S e l f , 

685 So. 2d 732, 736 ( A l a . C i v . App. 1 9 9 6 ) ( i n s t r u c t i n g t h e 

t r i a l c o u r t on remand t o t a k e t h e f a t h e r ' s e x p e n d i t u r e s f o r 

m e d i c a l b i l l s o r i n s u r a n c e i n t o c o n s i d e r a t i o n when f a s h i o n i n g 

i t s award o f c h i l d s u p p o r t , as r e q u i r e d by R u l e 3 2 ( C ) , A l a . R. 

J u d . Admin., d e s p i t e t h e l a c k o f any m e n t i o n t h a t an argument 

c o n c e r n i n g t h a t s p e c i f i c i s s u e was r a i s e d ) . I n d e e d , f o l l o w i n g 

t h e l o g i c o f t h e main o p i n i o n , t h i s c o u r t w o u l d be c o n s t r a i n e d 

t o e x p r e s s l y i n s t r u c t t h e t r i a l c o u r t t o t a k e an a c t i o n t h a t 

we know t o be i n e r r o r b e c a u s e t h e f a t h e r -- t h e a p p e l l a n t i n 
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t h i s c a s e -- d i d n o t make a s p e c i f i c l e g a l argument c o n c e r n i n g 

t h a t i s s u e . 

M o r e o v e r , I do n o t a g r e e t h a t t h e f a t h e r d i d n o t 

s u f f i c i e n t l y r a i s e t h e argument i n h i s b r i e f t o t h i s c o u r t . 

The sum and s u b s t a n c e o f t h e f a t h e r ' s argument c o n c e r n i n g t h i s 

i s s u e i s t h a t t h e t r i a l c o u r t had i m p r o p e r l y c o n s i d e r e d t h e 

c i r c u m s t a n c e s s u r r o u n d i n g t h e m o t h e r ' s p e n d e n t e l i t e c u s t o d y 

o f t h e c h i l d r e n , as p a r t o f h i s b r o a d e r argument t h a t t h e 

t r i a l c o u r t had i m p r o p e r l y r e l i e v e d t h e m o t h e r o f p r o v i n g h e r 

b u r d e n u n d e r Ex p a r t e McLendon, 455 So. 2d 863 ( A l a . 1 9 8 4 ) . 

The main o p i n i o n w o u l d n a r r o w t h a t argument t o t h e s p e c i f i c 

c a s e s c i t e d and w h e t h e r t h e p e n d e n t e l i t e o r d e r awarded a 

t r i a l c u s t o d y p e r i o d , w i t h o u t any c o n s i d e r a t i o n o f t h e 

s u r r o u n d i n g e q u i t i e s o f t h e c a s e . I f i n d t h i s a p p r o a c h 

e x c e s s i v e l y n a r r o w . 
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