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v. 

John Edward Garmon 
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THOMAS, Judge. 

Donnie Laney appeals from a judgment of the Cherokee 

C i r c u i t C ourt d e t e r m i n i n g t h a t a 7 0 0 - f o o t - l o n g s e c t i o n of 

roadway ("the d i s p u t e d roadway") a b u t t i n g p r o p e r t y owned by 

Laney and John Edward Garmon i s no l o n g e r a p u b l i c road. 
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F a c t s and P r o c e d u r a l H i s t o r y 

Laney and Garmon own a d j a c e n t p a r c e l s of r e a l p r o p e r t y . 

A roadway runs from a p u b l i c highway t o a p o i n t on Garmon's 

p r o p e r t y , and, f o r most of i t s l e n g t h , the roadway runs a c r o s s 

Garmon's p r o p e r t y ; i t s edge forms the boundary between the two 

p r o p e r t i e s . In 2000, Garmon e r e c t e d a gate b l o c k i n g the 

d i s p u t e d roadway. In 2005, Laney f i l e d a c o m p l a i n t i n the 

t r i a l c o u r t r e q u e s t i n g t h a t the c o u r t ( 1 ) d e c l a r e t h a t the 

d i s p u t e d roadway i s a p u b l i c road and e n j o i n Garmon from 

b l o c k i n g i t or o t h e r w i s e i n t e r f e r i n g w i t h the p u b l i c ' s access 

and ( 2 ) d e c l a r e t h a t Garmon had no r i g h t or i n t e r e s t i n a 

p a r c e l of p r o p e r t y ("the d i s p u t e d p a r c e l of p r o p e r t y " ) t h a t 

b o t h p a r t i e s c l a i m e d was i n c l u d e d i n t h e i r d e e d s ' 

d e s c r i p t i o n s . Garmon answered Laney's c o m p l a i n t , a l l e g i n g 

t h a t the d i s p u t e d roadway had been abandoned as a p u b l i c road 

f o r a t l e a s t 20 years and t h a t he owned the d i s p u t e d p a r c e l of 

p r o p e r t y . 

The t r i a l c o u r t h e l d a h e a r i n g on Laney's c o m p l a i n t , a t 

which i t heard ore tenus e v i d e n c e . S e v e r a l w i t n e s s e s 

t e s t i f i e d t h a t a t one time the d i s p u t e d roadway was p a r t of 

what was known as the Piedmont Cedar B l u f f Road, a roa d 
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r e g u l a r l y used by the p u b l i c . The t e s t i m o n y from those 

w i t n e s s e s a l l concerned a p e r i o d o c c u r r i n g more than 20 years 

b e f o r e the date of the h e a r i n g . The f a c t t h a t the d i s p u t e d 

roadway was, a t some time i n the p a s t , p a r t of a p u b l i c r o a d 

i s not i n d i s p u t e i n t h i s case. 

Gary Laney, one of Laney's b r o t h e r s , t e s t i f i e d t h a t he 

r e g u l a r l y used the d i s p u t e d roadway u n t i l Garmon b l o c k e d i t i n 

2000; Gary t e s t i f i e d t h a t the d i s p u t e d roadway had been 

a c c e s s i b l e t o the p u b l i c b e f o r e Garmon b l o c k e d access t o i t . 

Gary a l s o t e s t i f i e d t h a t o t h e r p e o p l e had used the d i s p u t e d 

roadway t o go h u n t i n g , t o cut t i m b e r , or t o farm. A c c o r d i n g 

t o Gary, the l a s t time he drove on the d i s p u t e d roadway was 

between 4 and 10 years b e f o r e the h e a r i n g . Gary f u r t h e r 

s t a t e d t h a t everyone who had a c o n n e c t i o n w i t h the d i s p u t e d 

roadway had h e l p e d t o m a i n t a i n i t ; he s a i d t h a t he had l a s t 

p erformed maintenance on the d i s p u t e d roadway between 10 and 

15 y e a r s ago. 

A c c o r d i n g t o H a r o l d Laney, one of Laney's b r o t h e r s , he 

owns p r o p e r t y i n the ar e a and had l i v e d i n a house a t the 

b e g i n n i n g of the d i s p u t e d roadway f o r s e v e r a l y e a r s . H a r o l d 

t e s t i f i e d t h a t the d i s p u t e d roadway i s p a s s a b l e and t h a t i t 
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had been used by him and o t h e r members of the p u b l i c t o hunt 

and t o access p a s t u r e l a n d . H a r o l d s t a t e d t h a t he had d r i v e n 

on the d i s p u t e d roadway up u n t i l the time Garmon b l o c k e d 

access t o i t . 

M i c h a e l Laney, one of Laney's b r o t h e r s , t e s t i f i e d t h a t he 

has owned p r o p e r t y i n the immediate v i c i n i t y of the d i s p u t e d 

roadway s i n c e the mid 1980s. M i c h a e l s t a t e d t h a t he had 

d r i v e n on the d i s p u t e d roadway u n t i l the time Garmon b l o c k e d 

access t o i t . M i c h a e l f u r t h e r t e s t i f i e d t h a t the g e n e r a l 

p u b l i c had used the roa d t o access f i e l d s and t o hunt. 

Jimmy S i n g l e t o n , the p r e v i o u s owner of the p a r t of 

Garmon's l a n d over which the d i s p u t e d roadway runs, t e s t i f i e d 

t h a t he had farmed the p r o p e r t y from 1977 u n t i l 1998, when he 

r e n t e d i t t o Garmon; Garmon bought the p r o p e r t y from S i n g l e t o n 

i n 2000. A c c o r d i n g t o S i n g l e t o n , when the county paved the 

road t h a t runs from the highway t o the b e g i n n i n g of the 

d i s p u t e d roadway i n 1977, the county had t o o b t a i n a r i g h t - o f -

way i n o r d e r t o pave the road and have the road d e d i c a t e d t o 

the p u b l i c . S i n g l e t o n t e s t i f i e d t h a t he had never c o n s i d e r e d 

the d i s p u t e d roadway t o be a p u b l i c road and t h a t , b e f o r e he 

purchased the p r o p e r t y , he had used the d i s p u t e d roadway o n l y 
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w i t h the p e r m i s s i o n o f the then owner o f the p r o p e r t y . 

A c c o r d i n g t o S i n g l e t o n , he was the o n l y p e r s o n who had 

performed any maintenance work on the roadway d u r i n g the time 

he had owned the p r o p e r t y . S i n g l e t o n s t a t e d t h a t the d i s p u t e d 

roadway was not p a s s a b l e i n an automobile but t h a t i t was 

p a s s a b l e i n a f o u r - w h e e l - d r i v e t r u c k or a t r u c k p u l l i n g a 

c a t t l e t r a i l e r . S i n g l e t o n t e s t i f i e d t h a t the d i s p u t e d roadway 

had been h i s p r i v a t e r o a d ; however, he a l s o s t a t e d t h a t "he 

was not a s t i c k l e r " about r e q u i r i n g p e o p l e t o get p e r m i s s i o n 

t o use the d i s p u t e d roadway and t h a t " [ i ] f anyone wanted t o 

r i d e up [ t h e d i s p u t e d roadway], they were welcome t o d r i v e up 

t h e r e . " A c c o r d i n g t o S i n g l e t o n , he d i d not e r e c t any b a r r i e r s 

a t the end o f the paved ro a d b l o c k i n g a c cess t o the d i s p u t e d 

roadway. 

B i l l y Ray P i e r c e t e s t i f i e d t h a t he had r e p a i r e d the 

d i s p u t e d roadway f o r Garmon i n 2000. A c c o r d i n g t o P i e r c e , a t 

t h a t time the d i s p u t e d roadway was washed out and was almost 

i m p a s s a b l e . P i e r c e t e s t i f i e d t h a t , a l t h o u g h he would not have 

wanted t o d r i v e h i s t r u c k down the d i s p u t e d roadway, i t was 

p o s s i b l e t o d r i v e a t r u c k down the d i s p u t e d roadway. 
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John B a t e s , the a s s i s t a n t county e n g i n e e r f o r the county 

highway d e p a r t m e n t , t e s t i f i e d t h a t the county d i d not c o n s i d e r 

the d i s p u t e d roadway t o be a county road and t h a t the county 

had never performed any maintenance on the d i s p u t e d roadway. 

Bates a l s o t e s t i f i e d t h a t the county maps show o n l y the paved 

r o a d , not the d i s p u t e d roadway. Bates c o u l d not ex p r e s s an 

o p i n i o n on the p a s t c o n d i t i o n o f the d i s p u t e d roadway. 

On June 1 2 , 2008, the t r i a l c o u r t e n t e r e d a judgment 

d e c l a r i n g t h a t the d i s p u t e d roadway i s not a p u b l i c road. The 

t r i a l c o u r t ' s judgment d i d not address ownership o f the 

d i s p u t e d p a r c e l of p r o p e r t y . Laney f i l e d a postjudgment 

m o t i o n , a l l e g i n g t h a t Garmon had not p r e s e n t e d s u f f i c i e n t 

e v i d e n c e t o su p p o r t the t r i a l c o u r t ' s judgment d e t e r m i n i n g 

t h a t the d i s p u t e d roadway had been abandoned f o r the r e q u i s i t e 

20 y e a r s . The t r i a l c o u r t d e n i e d Laney's postjudgment motion. 

Laney ap p e a l e d t o the Alabama Supreme C o u r t , and t h a t c o u r t 

t r a n s f e r r e d t h a t a p p e a l t o t h i s c o u r t , p u r s u a n t t o § 12-2-

7( 6 ) , A l a . Code 1975. 

T h i s c o u r t d i s m i s s e d Laney's appea l as b e i n g from a 

n o n f i n a l judgment because the t r i a l c o u r t had f a i l e d t o 

address the ownership of the d i s p u t e d p a r c e l of p r o p e r t y . 
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Laney v. Garmon, 25 So. 3d 478, 480 ( A l a . C i v . App. 2009) . We 

a l s o noted t h a t the county was an i n d i s p e n s a b l e p a r t y t o the 

a c t i o n and t h a t i t had not been j o i n e d as a p a r t y . Laney, 25 

So. 3d a t 480 n.1. 

T h e r e a f t e r , the t r i a l c o u r t h e l d a h e a r i n g , a t which the 

p a r t i e s t e s t i f i e d t h a t Laney owned the d i s p u t e d p a r c e l of 

p r o p e r t y . The county was a l s o added as a p a r t y t o the a c t i o n . 

The t r i a l c o u r t then e n t e r e d a judgment, d e c l a r i n g t h a t Laney 

owned the d i s p u t e d p a r c e l of p r o p e r t y and a d o p t i n g and r e -

e n t e r i n g i t s June 12, 2008, judgment. Laney s u b s e q u e n t l y 

a p p e a l e d t o our supreme c o u r t , and t h a t c o u r t t r a n s f e r r e d the 

ap p e a l t o t h i s c o u r t , p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

Is s u e s 

Laney r a i s e s one i s s u e i n h i s a p p e a l : whether the t r i a l 

c o u r t had s u f f i c i e n t e v i d e n c e t o su p p o r t i t s d e t e r m i n a t i o n 

t h a t the d i s p u t e d roadway had been abandoned as a p u b l i c road. 

S t a n d a r d of Review 

The t r i a l c o u r t e n t e r e d i t s judgment a f t e r h e a r i n g ore 

tenus e v i d e n c e . 

"'"'[W]hen a t r i a l c o u r t hears ore tenus 
t e s t i m o n y , i t s f i n d i n g s on d i s p u t e d f a c t s are 
presumed c o r r e c t and i t s judgment based on those 
f i n d i n g s w i l l not be r e v e r s e d u n l e s s the judgment i s 
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p a l p a b l y erroneous or m a n i f e s t l y u n j u s t . ' " ' Water  
Works & S a n i t a r y Sewer Bd. v. P a r k s , 977 So. 2d 440, 
443 ( A l a . 2007) ( q u o t i n g F a d a l l a v. F a d a l l a , 929 So. 
2d 429, 433 ( A l a . 2005), q u o t i n g i n t u r n P h i l p o t v. 
S t a t e , 843 So. 2d 122, 125 ( A l a . 2002)). '"The 
presumption of c o r r e c t n e s s , however, i s r e b u t t a b l e 
and may be overcome where t h e r e i s i n s u f f i c i e n t 
e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t t o s u s t a i n i t s 
judgment."' Waltman v. R o w e l l , 913 So. 2d 1083, 1086 
( A l a . 2005) ( q u o t i n g Dennis v. Dobbs, 474 So. 2d 77, 
79 ( A l a . 1985)). ' A d d i t i o n a l l y , the ore tenus r u l e 

on of 
79 ( A l a . 1985)). ' A d d i t i o n a l l y , the ore tenus 
does not e x t e n d t o c l o a k w i t h a presumptio 
c o r r e c t n e s s a t r i a l judge's c o n c l u s i o n s of law or 
the i n c o r r e c t a p p l i c a t i o n of law t o the f a c t s . ' 
Waltman v. R o w e l l , 913 So.2d a t 1086." 

R e t a i l Developers of Alabama, LLC v. E a s t Gadsden G o l f C l u b ,  

I n c . , 985 So. 2d 924, 929 ( A l a . 2007). 

A n a l y s i s 

Laney argues t h a t the e v i d e n c e was i n s u f f i c i e n t t o 

sup p o r t the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t the d i s p u t e d 

roadway had been abandoned. 

"A p u b l i c r o a d may be abandoned i n one of s e v e r a l 
ways: (1) by a f o r m a l , s t a t u t o r y a c t i o n ; (2) by 
nonuse f o r a p e r i o d of 20 y e a r s ; and (3) where one 
road r e p l a c e s another, by an abandonment of the 
p u b l i c r o a d caused [by] nonuse f o r a p e r i o d s h o r t of 
the time of p r e s c r i p t i o n . " 

Fox T r a i l H u n t i n g Club v. M c D a n i e l , 785 So. 2d 1151, 1154 

( A l a . C i v . App. 2000). In t h i s case, Garmon a l l e g e d t h a t the 

d i s p u t e d roadway had been abandoned because, Garmon s a i d , i t 

had not been used by the p u b l i c f o r a p e r i o d e x c e e d i n g 20 
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y e a r s . Garmon bore the burden i n the t r i a l c o u r t of p r o v i n g 

by c l e a r and c o n v i n c i n g e v i d e n c e t h a t the d i s p u t e d roadway i s 

no l o n g e r a p u b l i c road. A u t r y v. C l a r k e County, 599 So. 2d 

590, 591 ( A l a . 1992). 

The t e s t i m o n y i n t h i s case shows t h a t b e f o r e Garmon 

b l o c k e d access t o the d i s p u t e d roadway i n 2000, i t was 

i n f r e q u e n t l y used, i t was i n a bad s t a t e of r e p a i r , and i t was 

not m a i n t a i n e d by the county. However, even the c o m b i n a t i o n 

of those f a c t s i s i n s u f f i c i e n t t o prove by c l e a r and 

c o n v i n c i n g e v i d e n c e t h a t the d i s p u t e d roadway had been 

abandoned as a p u b l i c road. See Ayres v. Stidham, 260 A l a . 

390, 392, 71 So. 2d 95, 97 (1954). The Alabama Supreme Court 

has s t a t e d t h a t 

"the law l a y s down no f i x e d r u l e as t o the quantum 
of t r a v e l over the ro a d e s s e n t i a l t o impress upon i t 
a p u b l i c use. A l t h o u g h the c h i e f u s e r be a few 
f a m i l i e s h a v i n g s p e c i a l need t h e r e f o r , t h i s does not 
of n e c e s s i t y stamp i t as a p r i v a t e way. I t i s the 
c h a r a c t e r r a t h e r than the quantum of use t h a t 
c o n t r o l s . I t seems c l e a r enough t h a t the g e n e r a l 
p u b l i c , i n c l u d i n g these w i t h s p e c i a l i n t e r e s t s , have 
c o n t i n u o u s l y used the ro a d w i t h o u t l e t or h i n d r a n c e 
as they had o c c a s i o n so t o do, and such combined use 
has been so c o n s t a n t and c o n t i n u o u s as t o mark a t 
a l l times a w e l l - d e f i n e d highway f o r v e h i c l e s and 
p e d e s t r i a n s . As t o p u b l i c u s e r t h i s i s s u f f i c i e n t . " 
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S t i l l v. L o v e l a d y , 218 A l a . 19, 20, 117 So. 481, 482 (1928). 

Thus, the f a c t t h a t the d i s p u t e d roadway was i n f r e q u e n t l y used 

and g e n e r a l l y used o n l y by those who had a s p e c i a l need t o do 

so by v i r t u e of owning nearby l a n d , or d e s i r i n g t o hunt or cut 

t i m b e r on nearby l a n d , i s i n s u f f i c i e n t t o prove t h a t the 

d i s p u t e d roadway i s a p r i v a t e road. See Fox T r a i l , 785 So. 2d 

a t 1154 ( h o l d i n g t h a t a road remained a p u b l i c road even 

though i t s use had d e c r e a s e d s u b s t a n t i a l l y and even though i t 

was used o n l y by l o c a l landowners, h u n t e r s , and t i m b e r 

h a r v e s t e r s ) . We a l s o note t h a t S i n g l e t o n t e s t i f i e d t h a t , when 

he owned the p r o p e r t y over which the d i s p u t e d roadway runs, 

access t o the d i s p u t e d roadway had not been b l o c k e d and anyone 

who so wished c o u l d d r i v e on the d i s p u t e d roadway. A p u b l i c 

road i s not c o n s i d e r e d abandoned "so l o n g as i t i s open f o r 

use by the p u b l i c g e n e r a l l y and i s b e i n g used by those who 

d e s i r e , or have the o c c a s i o n t o use i t . " Auerbach v. P a r k e r , 

544 So. 2d 943, 946 ( A l a . 1989). 

The f a c t t h a t the county d i d not c o n s i d e r the d i s p u t e d 

roadway t o be a county road and t h a t i t d i d not m a i n t a i n the 

d i s p u t e d roadway i s a l s o i n s u f f i c i e n t t o prove abandonment. 

" [ I ] t i s not e s s e n t i a l t o the s t a t u s of a p u b l i c road t h a t i t 

10 



2090157 

be m a i n t a i n e d by the county i n which the ro a d i s l o c a t e d . " Fox 

T r a i l , 785 So. 2d a t 1154. S i m i l a r l y , the f a c t t h a t the 

d i s p u t e d roadway was i n a s t a t e of d i s r e p a i r i s a l s o 

i n s u f f i c i e n t t o prove t h a t i t had been abandoned. A y r e s , 

s u p r a ; Fox T r a i l , s u p r a . T h e r e f o r e , the e v i d e n c e b e f o r e the 

t r i a l c o u r t i n d i c a t i n g t h a t the d i s p u t e d roadway had been 

i n f r e q u e n t l y used, t h a t i s had been i n bad r e p a i r , and t h a t i t 

had not been m a i n t a i n e d by the county was i n s u f f i c i e n t t o 

prove by c l e a r and c o n v i n c i n g e v i d e n c e t h a t the d i s p u t e d 

roadway had been abandoned as a p u b l i c road. 

C o n c l u s i o n 

Because the e v i d e n c e was i n s u f f i c i e n t t o prove t h a t the 

d i s p u t e d roadway i s no l o n g e r a p u b l i c road, the judgment of 

the t r i a l c o u r t i s r e v e r s e d i n s o f a r as i t d e t e r m i n e d t h a t the 

d i s p u t e d roadway had been abandoned as a p u b i c road, and the 

cause i s remanded t o t h a t c o u r t f o r f u r t h e r p r o c e e d i n g s 

c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n and Moore, J J . , concur. 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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