
REL: 06/18/2010 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 
OCTOBER TERM, 2009-2010 

2090137 

R.G. and S.G. 

v. 

B.J.C., Jr. 

Appeal from Lee Juvenile Court 
(JU-09-283.01) 

MOORE, Judge. 

R.G. and S.G., the m a t e r n a l g r a n d p a r e n t s of C.L.G. ("the 

c h i l d " ) , a p p e a l from a judgment of the Lee J u v e n i l e Court 

("the j u v e n i l e c o u r t " ) awarding c u s t o d y of the c h i l d t o 
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B.J.C., J r . ("the f a t h e r " ) . We d i s m i s s the appe a l f o r l a c k of 

j u r i s d i c t i o n . 

On March 19, 2009, the m a t e r n a l g r a n d p a r e n t s f i l e d a 

p e t i t i o n a l l e g i n g dependency and s e e k i n g c u s t o d y of the c h i l d . 

The m a t e r n a l g r a n d p a r e n t s a s s e r t e d t h a t the p a t e r n i t y of the 

c h i l d had been a d j u d i c a t e d and t h a t the f a t h e r had been p a y i n g 

c h i l d s u p p o r t t o W.L.G. ("the mother"). The m a t e r n a l 

g r a n d p a r e n t s a s s e r t e d t h a t the c h i l d was dependent because 

"she i s w i t h o u t p a r e n t s w i l l i n g and a b l e t o d i s c h a r g e t h e i r 

d u t i e s as p a r e n t s . " The m a t e r n a l g r a n d p a r e n t s f u r t h e r 

a s s e r t e d t h a t the c h i l d had l i v e d w i t h them s i n c e she was l e s s 

than one y e a r o l d ; t h a t t h e y have p r o v i d e d f o r v i r t u a l l y a l l 

the c h i l d ' s p h y s i c a l , e m o t i o n a l , and f i n a n c i a l n eeds; t h a t the 

mother had not c o n t r i b u t e d on a r e g u l a r b a s i s t o the c h i l d ' s 

m a t e r i a l or p h y s i c a l n e eds; and t h a t the mother had not 

m a i n t a i n e d s t a b l e h o u s i n g or employment and c o u l d not meet the 

needs of the c h i l d w i t h o u t the p h y s i c a l and f i n a n c i a l 

a s s i s t a n c e of the m a t e r n a l g r a n d p a r e n t s . 

On A p r i l 14, 2009, the f a t h e r f i l e d an answer and a 

c o u n t e r p e t i t i o n . The f a t h e r a l l e g e d t h a t h i s p a t e r n i t y of the 

c h i l d had been e s t a b l i s h e d and t h a t he had e x e r c i s e d r e g u l a r 
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v i s i t a t i o n w i t h the c h i l d and had p a i d c h i l d s u p p o r t t o the 

mother. The f a t h e r a l s o a s s e r t e d t h a t he was f i t t o e x e r c i s e 

the c a r e , c u s t o d y , and c o n t r o l of the c h i l d ; t h a t he had 

m a r r i e d and has o t h e r c h i l d r e n ; and t h a t he was a b l e t o 

p r o v i d e f o r the needs of the c h i l d . The f a t h e r d e n i e d t h a t 

the c h i l d was dependent. He f u r t h e r a s s e r t e d t h a t "from time 

t o t i m e " the mother and the m a t e r n a l g r a n d p a r e n t s had f a i l e d 

t o a l l o w the f a t h e r v i s i t a t i o n w i t h the c h i l d . The f a t h e r 

r e q u e s t e d c u s t o d y of the c h i l d and an award of c h i l d s u p p o r t . 

On June 26, 2009, the j u v e n i l e c o u r t e n t e r e d a pendente 

l i t e o r d e r d e t e r m i n i n g t h a t the c h i l d was dependent, o r d e r i n g 

t h a t l e g a l c u s t o d y of the c h i l d remain w i t h the mother a t the 

mother's r e s i d e n c e , and o r d e r i n g a l t e r n a t i n g week-to-week 

v i s i t a t i o n between the f a t h e r and the mother and the m a t e r n a l 

g r a n d p a r e n t s . The j u v e n i l e c o u r t r e s e r v e d the r i g h t t o o r d e r 

c h i l d s u p p o r t i n the f u t u r e , and i t s e t a f i n a l h e a r i n g date 

f o r August 31, 2009. 

A f t e r a h e a r i n g on August 31, 2009, the j u v e n i l e c o u r t 

e n t e r e d a judgment on the case-action-summary sheet i n which 

i t d e t e rmined t h a t the m a t e r n a l g r a n d p a r e n t s had f a i l e d t o 

e s t a b l i s h dependency by c l e a r and c o n v i n c i n g e v i d e n c e and t h a t 
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the j u v e n i l e c o u r t l a c k e d j u r i s d i c t i o n t o make an award of 

c u s t o d y p u r s u a n t t o the f a t h e r ' s c o u n t e r p e t i t i o n . The 

j u v e n i l e c o u r t proceeded t o d i s m i s s the f a t h e r ' s 

c o u n t e r p e t i t i o n and o r d e r e d t h a t the June 26, 2009, pendente 

l i t e o r d e r s h a l l remain i n f u l l f o r c e and e f f e c t . 

On i t s own motion, the j u v e n i l e c o u r t f i l e d an amended 

judgment on September 1, 2009, r e p l a c i n g the judgment the 

c o u r t had i s s u e d a t the c o n c l u s i o n of the h e a r i n g . I n i t s 

amended judgment, the j u v e n i l e c o u r t s t a t e d t h a t the f a t h e r ' s 

c o u n t e r p e t i t i o n had p r e s e n t e d a c u s t o d y d i s p u t e , t h a t the 

p a r t i e s had argued the i s s u e of custody, and t h a t the f a t h e r 

had met the burden r e q u i r e d f o r a m o d i f i c a t i o n of cust o d y . 

The j u v e n i l e - c o u r t judge then s t a t e d t h a t he was s i t t i n g as a 

c i r c u i t - c o u r t judge i n r e g a r d t o the f a t h e r ' s c o u n t e r p e t i t i o n , 

and he proceeded t o , among o t h e r t h i n g s , award c u s t o d y of the 

c h i l d t o the f a t h e r . 

On September 15, 2009, the m a t e r n a l g r a n d p a r e n t s f i l e d a 

"motion f o r r e h e a r i n g . " The t r i a l c o u r t p u r p o r t e d t o deny 

t h a t motion on October 6, 2009; however, the m a t e r n a l 

g r a n d p a r e n t s ' motion had been d e n i e d by o p e r a t i o n of law on 

September 29, 2009. See R u l e 1 ( B ) , A l a . R. Juv. P. The 
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m a t e r n a l g r a n d p a r e n t s f i l e d t h e i r n o t i c e of ap p e a l t o t h i s 

c o u r t on November 2, 2009. 

A l t h o u g h the p a r t i e s have f a i l e d t o address t h i s i s s u e , 

we conclude t h a t we do not have j u r i s d i c t i o n t o address the 

m a t e r n a l g r a n d p a r e n t s ' a p p e a l . " ' [ M ] a t t e r s of j u r i s d i c t i o n 

are of such importance t h a t a c o u r t may c o n s i d e r them ex mero 

motu.'" Ne l s o n v. N e l s o n , 10 So. 3d 603, 605 ( A l a . C i v . App. 

2008) ( q u o t i n g T r o u s d a l e v. Tubbs, 929 So. 2d 1020, 1022 ( A l a . 

C i v . App. 2005)). As s t a t e d above, the m a t e r n a l g r a n d p a r e n t s ' 

"motion f o r r e h e a r i n g " was d e n i e d by o p e r a t i o n of law on 

September 29, 2009. The m a t e r n a l g r a n d p a r e n t s had 14 days, or 

u n t i l October 13, 2009, t o ap p e a l the d e n i a l of t h e i r "motion 

f o r r e h e a r i n g . " Rule 4 ( a ) ( 1 ) ( E ) , A l a . R. App. P.1 The 

1We note t h a t i f the m a t e r n a l g r a n d p a r e n t s ' motion f o r a 
r e h e a r i n g had been f i l e d i n response t o a judgment of the 
c i r c u i t c o u r t , i t would not have been d e n i e d by o p e r a t i o n of 
law a f t e r 14 days. A l t h o u g h the j u v e n i l e - c o u r t judge 
p u r p o r t e d t o a c t as a c i r c u i t - c o u r t judge i n awarding c u s t o d y 
of the c h i l d i n response t o the f a t h e r ' s c o u n t e r p e t i t i o n , 
n e i t h e r p a r t y had i n v o k e d the j u r i s d i c t i o n of the c i r c u i t 
c o u r t , and the amended judgment was e n t e r e d under the j u v e n i l e 
case number. We note a l s o t h a t the j u v e n i l e c o u r t was w i t h o u t 
j u r i s d i c t i o n t o make a cu s t o d y award once i t determined t h a t 
the c h i l d ' s dependency had not been e s t a b l i s h e d , and, t h u s , 
the c o u r t ' s September 1, 2009, amended judgment, as w e l l as 
any o t h e r o r d e r s e n t e r e d a f t e r the c o u r t determined the 
c h i l d ' s dependency had not been e s t a b l i s h e d , are v o i d . See  
T.B. v. T.H., 30 So. 3d 429 ( A l a . C i v . App. 2009), and C.D.S. 
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m a t e r n a l g r a n d p a r e n t s d i d not f i l e t h e i r n o t i c e of appea l t o 

t h i s c o u r t u n t i l November 2, 2009, and, t h u s , t h a t n o t i c e of 

ap p e a l was not t i m e l y f i l e d . Because the m a t e r n a l 

g r a n d p a r e n t s ' n o t i c e of a p p e a l was u n t i m e l y f i l e d , t h i s c o u r t 

l a c k s j u r i s d i c t i o n ; t h e r e f o r e , the appea l i s d i s m i s s e d . See 

Rule 2 ( a ) ( 1 ) , A l a . R. App. P. 

APPEAL DISMISSED. 

P i t t m a n , Bryan, and Thomas, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

v 
the 

K.S.S., 963 So. 2d 125 ( A l a . C i v . App. 2007). As a r e s u l t , 
p r o c e d u r a l r u l e s f o r the j u v e n i l e c o u r t s t i l l a p p l i e d and, 

t h e r e f o r e , the m a t e r n a l g r a n d p a r e n t s ' postjudgment motion was 
deemed d e n i e d on September 29, 2009, and t h e i r time f o r f i l i n g 
an a p p e a l began t o run on t h a t d a t e . 
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