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Background 

On September 4, 2009, the mother f i l e d a p e t i t i o n i n the 

Etowah J u v e n i l e C o u r t s e e k i n g t o modify cu s t o d y of the c h i l d 

and s e e k i n g t o h o l d the f a t h e r i n contempt of c o u r t . The 

f a t h e r answered the p e t i t i o n , g e n e r a l l y d e n y i n g the 

a l l e g a t i o n s a s s e r t e d t h e r e i n . The j u v e n i l e c o u r t conducted a 

h e a r i n g on the mother's p e t i t i o n on September 30, 2009; ore 

tenus e v i d e n c e was r e c e i v e d a t t h a t h e a r i n g . 

On October 26, 2009, the j u v e n i l e c o u r t e n t e r e d i t s 

"Custody and V i s i t a t i o n O r d e r . " I n t h a t judgment, the 

j u v e n i l e c o u r t made s p e c i f i c f i n d i n g s of f a c t and co n c l u d e d 

t h a t the mother had met the c u s t o d y - m o d i f i c a t i o n s t a n d a r d s e t 

f o r t h i n Ex p a r t e McLendon, 445 So. 2d 863 ( A l a . 1984). Thus, 

the j u v e n i l e c o u r t o r d e r e d a t r a n s f e r of c u s t o d y from the 

f a t h e r t o the mother. The j u v e n i l e c o u r t found no j u s t reason 

f o r d e l a y and, pu r s u a n t t o Rule 5 4 ( b ) , A l a . R. C i v . P., made 

the o r d e r f i n a l . The f a t h e r t i m e l y f i l e d a postjudgment 

motion, s e e k i n g t o a l t e r , amend, or v a c a t e the judgment; the 

j u v e n i l e c o u r t d e n i e d the f a t h e r ' s motion. 
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The f a t h e r t i m e l y a p p e a l e d t o t h i s c o u r t . 1 On a p p e a l , the 

f a t h e r a s s e r t s t h a t the mother f a i l e d t o meet the s t a n d a r d s e t 

f o r t h i n Ex p a r t e McLendon, s u p r a . 

E v i d e n t i a r y Background 

The r e c o r d b e f o r e us e s t a b l i s h e s the f o l l o w i n g . At the 

time of the cu s t o d y h e a r i n g , the c h i l d was f i v e y e a rs o l d . 

The mother acknowledged t h a t , i n September 2006, she had 

t e s t e d p o s i t i v e f o r c o c a i n e upon the b i r t h of her second 

c h i l d , K.S. 2 At t h a t t i m e , the Department of Human Resources 

became i n v o l v e d w i t h the f a m i l y , a dependency p e t i t i o n was 

e v e n t u a l l y f i l e d , and the f a t h e r was awarded cus t o d y of the 

c h i l d . 3 A l t h o u g h the r e c o r d b e f o r e t h i s c o u r t c o n t a i n s none 

1 A l t h o u g h the f a t h e r ' s n o t i c e of appeal was f i l e d b e f o r e 
the j u v e n i l e c o u r t d e n i e d h i s postjudgment motion, the ap p e a l 
was h e l d i n abeyance pending the d i s p o s i t i o n of t h a t 
postjudgment motion. See Rule 4 ( a ) ( 5 ) , A l a . R. App. P. 

2Custody of K.S. i s not a t i s s u e i n t h i s a c t i o n . 
3 A c c o r d i n g t o the j u v e n i l e c o u r t , i t had conducted f i v e 

f u l l h e a r i n g s "on t h i s m a t t e r . " The r e c o r d i s u n c l e a r i f the 
j u v e n i l e c o u r t was r e f e r r i n g t o h e a r i n g s r e l a t e d t o t h i s 
a c t i o n , case no. JU-06-545.04, or i f the j u v e n i l e c o u r t was 
r e f e r r i n g t o h e a r i n g s h e l d i n c o n n e c t i o n w i t h p r e v i o u s 
a c t i o n s . The r e c o r d c o n t a i n s o n l y the p l e a d i n g s f i l e d i n the 
".04" m a t t e r and a t r a n s c r i p t of the j u v e n i l e c o u r t ' s 
September 30, 2009, h e a r i n g . As a r e s u l t , the j u v e n i l e 
c o u r t ' s p r e v i o u s c u s t o d y o r d e r s were not made a p a r t of the 
r e c o r d i n t h i s case, and the r e c o r d c o n t a i n s c o n f l i c t i n g 
i n f o r m a t i o n as t o the date the f a t h e r o b t a i n e d c u s t o d y of the 
c h i l d . 

3 



2090133 

of the p l e a d i n g s f i l e d or the o r d e r s e n t e r e d i n any of the 

e a r l i e r j u v e n i l e - c o u r t a c t i o n s i n v o l v i n g the p a r t i e s , i t 

appears from r e f e r e n c e s made by the j u v e n i l e c o u r t and i n the 

p a r t i e s ' t e s t i m o n y t h a t , on F e b r u a r y 26, 2009, the j u v e n i l e 

c o u r t awarded the mother and the f a t h e r j o i n t l e g a l c u s t o d y of 

the c h i l d w i t h the f a t h e r r e m a i n i n g the p h y s i c a l c u s t o d i a n of 

the c h i l d . 

By September 2009, the mother had f i l e d t h i s p e t i t i o n t o 

modify cu s t o d y w i t h the j u v e n i l e c o u r t . 4 At the h e a r i n g on 

her p e t i t i o n , the mother complained t h a t the f a t h e r had not 

4 I t appears t h a t the f a t h e r f i l e d no o b j e c t i o n t o t h i s 
p e t i t i o n , even though o n l y s i x months had e l a p s e d s i n c e the 
j u v e n i l e c o u r t had l a s t m o d i f i e d c u s t o d y of the c h i l d . 
A d d i t i o n a l l y , the p a r t i e s ' c u s t o d y d i s p u t e was p r o p e r l y b e f o r e 
the j u v e n i l e c o u r t , which had p r e v i o u s l y a d j u d i c a t e d the 
dependency of the c h i l d . A l t h o u g h A l a . Code 1975, § 12-15-
114(a), a p a r t of the new Alabama J u v e n i l e J u s t i c e A c t i n 
which the o r i g i n a l j u r i s d i c t i o n of j u v e n i l e c o u r t s i s 
addressed, p r o v i d e s t h a t " [ a ] dependency a c t i o n s h a l l not 
i n c l u d e a cust o d y d i s p u t e between p a r e n t s , " A l a . Code 1975, § 
12-15-117(a), p r o v i d e s t h a t , " [ o ] n c e a c h i l d has been 
a d j u d i c a t e d dependent, d e l i n q u e n t , or i n need of s u p e r v i s i o n , 
j u r i s d i c t i o n of the j u v e n i l e c o u r t s h a l l t e r m i n a t e when the 
c h i l d becomes 21 ye a r s of age u n l e s s , p r i o r t h e r e t o , the 
judge of the j u v e n i l e c o u r t t e r m i n a t e s i t s j u r i s d i c t i o n over 
the case i n v o l v i n g the c h i l d . " See a l s o W.B.G.M. v. P.S.T., 
999 So. 2d 971 ( A l a . C i v . App. 2008) ( c o n c l u d i n g t h a t , because 
the j u v e n i l e c o u r t had p r e v i o u s l y e x e r c i s e d i t s j u r i s d i c t i o n 
and awarded cus t o d y of the c h i l d a t i s s u e , the j u v e n i l e 
c o u r t ' s j u r i s d i c t i o n over t h a t c h i l d c o n t i n u e d ; d e c i d e d under 
the former Alabama J u v e n i l e J u s t i c e A c t ) . 
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n o t i f i e d her of a c e r t a i n f i e l d t r i p s c h e d u l e d f o r the c h i l d ' s 

k i n d e r g a r t e n c l a s s and t h a t the f a t h e r e i t h e r d i d not n o t i f y 

her or was unaware t h a t the c h i l d ' s c l a s s was making s c h o o l 

p i c t u r e s on a s p e c i f i e d d a t e . The mother t e s t i f i e d t h a t she 

had been f o r c e d t o communicate w i t h the s c h o o l t o o b t a i n such 

dates because the f a t h e r had r e f u s e d t o r e l a y them t o her. 

The mother c l a i m e d t h a t she had had s i m i l a r problems when the 

c h i l d a t t e n d e d p r e - k i n d e r g a r t e n the p r e c e d i n g y e a r ; a c c o r d i n g 

t o the mother, the f a t h e r had not n o t i f i e d her of the c h i l d ' s 

p r e - k i n d e r g a r t e n g r a d u a t i o n ceremony. The f a t h e r d e n i e d the 

mother's v e r s i o n of events and t e s t i f i e d t h a t he had merely 

f o r g o t t e n the date of the f i e l d t r i p r e f e r r e d t o by the mother 

and t h a t he d i d not c o n s i d e r s c h o o l p i c t u r e s t o be an event 

r e q u i r i n g n o t i c e t o the mother. He a l s o p o i n t e d out t h a t the 

c h i l d had been a t t e n d i n g k i n d e r g a r t e n f o r o n l y a p p r o x i m a t e l y 

s i x weeks a t the time of the September 30, 2009, m o d i f i c a t i o n 

h e a r i n g . 

The mother a l s o t e s t i f i e d t h a t she had had d i f f i c u l t y 

l e a v i n g s c h o o l w i t h the c h i l d one day a f t e r a f i e l d t r i p . 

A c c o r d i n g t o the mother, the c h i l d ' s t e a c h e r had i n d i c a t e d t o 

her t h a t the f a t h e r had i n s t r u c t e d the s c h o o l not t o r e l e a s e 
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the c h i l d t o the mother w i t h o u t the f a t h e r ' s w r i t t e n 

p e r m i s s i o n and t h a t , on t h a t o c c a s i o n , the f a t h e r had not 

g i v e n h i s w r i t t e n p e r m i s s i o n . A f t e r the t e a c h e r c o n t a c t e d the 

f a t h e r t o v e r i f y t h a t the c h i l d c o u l d be r e l e a s e d t o the 

mother, the mother was a b l e t o l e a v e w i t h the c h i l d . 

A c c o r d i n g t o the mother, the f a t h e r ' s f a i l u r e t o p l a c e the 

mother on the s c h o o l ' s "checkout" l i s t was i n v i o l a t i o n of the 

j u v e n i l e c o u r t ' s p r e v i o u s o r d e r . 

The mother a l l e g e d t h a t the f a t h e r had n o t i f i e d her of a 

d e n t a l appointment f o r the c h i l d and t h a t she had t aken time 

o f f from work t o a t t e n d t h a t appointment. She then l e a r n e d 

t h a t the f a t h e r or the c h i l d ' s p a t e r n a l grandmother had 

changed the date of the appointment a t the l a s t minute w i t h o u t 

i n f o r m i n g the mother. As a r e s u l t , the mother was r e q u i r e d t o 

take a d d i t i o n a l time o f f from work t o a t t e n d the appointment 

on the r e s c h e d u l e d day. The f a t h e r t e s t i f i e d t h a t he n o t i f i e d 

the mother of a l l s c h e d u l e d d o c t o r appointments and t h a t he 

had n o t i f i e d the mother of the c o r r e c t date f o r the c h i l d ' s 

d e n t a l appointment. He t e s t i f i e d , however, t h a t when the 

c h i l d has been s i c k a l l n i g h t and needs t o go t o the d o c t o r , 

the mother " i s the l a s t t h i n g on my mind i n the morning, i t ' s 
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t o get [ t h e c h i l d ] t o the d o c t o r , get him some a n t i b i o t i c , and 

get him b e t t e r , but any d o c t o r ' s appointments l i k e f o r next 

week or something, [ t h e mother] knows a l l about i t . " 

The mother t e s t i f i e d t h a t she was unable t o r e a c h the 

c h i l d by t e l e p h o n e d u r i n g the ev e n i n g s and was f o r c e d t o 

c o n t i n u o u s l y t e l e p h o n e the f a t h e r i n an attempt t o t a l k w i t h 

the c h i l d . She t e s t i f i e d t h a t she would " c a l l a l l day l o n g 

u n t i l I can t a l k t o [ t h e c h i l d ] . " The mother t e s t i f i e d t h a t 

she b e l i e v e d t h a t the f a t h e r and the p a t e r n a l grandmother were 

a t t e m p t i n g t o e l i m i n a t e the mother from the c h i l d ' s l i f e . The 

f a t h e r complained t h a t the mother c a l l e d h i s home tel e p h o n e 

and h i s c e l l u l a r t e l e p h o n e as many as e i g h t t imes a day, b u t , 

he t e s t i f i e d , i f the c h i l d was a v a i l a b l e , he was a l l o w e d t o 

t a l k w i t h the mother. 

The mother a l s o t e s t i f i e d t h a t she had o f f e r e d t o buy 

s c h o o l c l o t h e s f o r the c h i l d but t h a t the p a t e r n a l grandmother 

had t o l d the mother they were not needed. She a l s o complained 

t h a t she had p u r c h a s e d a p a i r of " l i g h t - u p " shoes f o r the 

c h i l d and t h a t the f a t h e r or the p a t e r n a l grandmother had 

a l l o w e d the c h i l d t o wear the shoes i n t o the r i v e r and damage 

them. The f a t h e r t e s t i f i e d t h a t he i n i t i a l l y had not a c c e p t e d 
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the mother's o f f e r s of a s s i s t a n c e because he had not needed 

the h e l p . The f a t h e r t e s t i f i e d t h a t he e v e n t u a l l y t o l d the 

mother t h a t , i f she wanted t o h e l p , she c o u l d pay a p r e -

k i n d e r g a r t e n b i l l t h a t remained o u t s t a n d i n g . 

The mother t e s t i f i e d t h a t the f a t h e r was not a c t i v e l y 

i n v o l v e d i n c a r i n g f o r the c h i l d . She t e s t i f i e d t h a t the 

p a t e r n a l grandmother, r a t h e r than the f a t h e r , was the c h i l d ' s 

p r i m a r y c a r e g i v e r . The mother e x p l a i n e d t h a t the p a t e r n a l 

grandmother had r e c e n t l y " b l a c k e d o u t , " c a u s i n g her t o f a l l 

and break her r i b s ; the p a t e r n a l grandmother was h o s p i t a l i z e d 

as a r e s u l t of her m e d i c a l problems. The mother complained 

t h a t , d u r i n g the p a t e r n a l grandmother's nine-day 

h o s p i t a l i z a t i o n , the f a t h e r had sent the c h i l d out of s t a t e t o 

s t a y w i t h a p a t e r n a l aunt r a t h e r than a s k i n g the mother t o 

a s s i s t i n c a r i n g f o r the c h i l d . The f a t h e r a d m i t t e d t h a t he 

had not asked the mother t o a s s i s t him, and he acknowledged 

t h a t the mother would not be h i s f i r s t c h o i c e t o h e l p care f o r 

the c h i l d because, he t e s t i f i e d , the mother would then argue 

i n c o u r t t h a t the f a t h e r had been unable t o p r o p e r l y c a r e f o r 

the c h i l d w i t h o u t the mother's h e l p . 
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The f a t h e r a d m i t t e d t h a t the p a t e r n a l grandmother o f t e n 

d r e s s e d the c h i l d f o r s c h o o l , drove the c h i l d t o s c h o o l on 

c e r t a i n days, and u s u a l l y p i c k e d the c h i l d up from s c h o o l i f 

the f a t h e r was wo r k i n g . The f a t h e r acknowledged t h a t he had 

not y e t a t t e n d e d a k i n d e r g a r t e n f i e l d t r i p w i t h the c h i l d , 

b u t , he t e s t i f i e d , he had a t t e n d e d f i e l d t r i p s d u r i n g the 

c h i l d ' s p r e - k i n d e r g a r t e n y e a r . The mother a l s o t e s t i f i e d t h a t 

the f a t h e r d i d not know the name of the c h i l d ' s c u r r e n t 

d e n t i s t and t h a t the c h i l d had s i g n i f i c a n t d e n t a l needs. The 

f a t h e r c o u l d not i d e n t i f y the d e n t i s t by name, but he 

i d e n t i f i e d the l o c a t i o n of the d e n t i s t ' s o f f i c e . The mother 

and the f a t h e r d i s a g r e e d as t o which d e n t i s t t o use. 

The mother a l s o t e s t i f i e d t h a t the f a t h e r was unaware 

t h a t the c h i l d ' s cough s y r u p had not been r e t u r n e d w i t h the 

c h i l d on one o c c a s i o n . The mother t e s t i f i e d t h a t she had 

i n a d v e r t e n t l y l e f t the cough s y r u p on her c o u n t e r and d i d not 

d i s c o v e r i t t h e r e u n t i l some time l a t e r . 5 A t some p o i n t a f t e r 

5The mother a d m i t t e d t h a t she had not c o n t a c t e d the f a t h e r 
i m m e d i a t e l y upon d i s c o v e r i n g the cough syrup i n her home 
because she wanted t o see i f the f a t h e r would n o t i c e t h a t i t 
was m i s s i n g ; the mother a d m i t t e d t h a t she was a t t e m p t i n g t o 
"make a p o i n t " and t h a t the c h i l d had not n e c e s s a r i l y needed 
the m e d i c a t i o n . 
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she d i s c o v e r e d t h a t she had not r e t u r n e d the m e d i c a t i o n , the 

mother c a l l e d t o ask the f a t h e r i f the c h i l d had taken a l l of 

h i s cough s y r u p ; the f a t h e r i n d i c a t e d t h a t the c h i l d had 

f i n i s h e d a l l of i t . The f a t h e r a d m i t t e d t h a t he had not been 

t r u t h f u l w i t h the mother and t e s t i f i e d : " I know I l i e d , 

because I [knew] she'd b r i n g i t up t o me i n c o u r t . " The 

f a t h e r , however, t e s t i f i e d t h a t , upon l e a r n i n g t h a t he d i d not 

have the cough s y r u p , he had c o n t a c t e d the c h i l d ' s 

p e d i a t r i c i a n who had i n s t r u c t e d the f a t h e r t h a t , i f the c h i l d 

needed i t , t o g i v e the c h i l d another of h i s m e d i c a t i o n s 

i n s t e a d of the cough syrup. 

The mother a l s o t e s t i f i e d t h a t the c h i l d had missed a 

l a r g e p o r t i o n of the f i r s t two weeks of k i n d e r g a r t e n because 

he had not had r e c e i v e d a l l of the n e c e s s a r y i m m u n i z a t i o n s . 

The f a t h e r t e s t i f i e d t h a t the c h i l d s u f f e r e d w i t h asthma and 

t h a t the c h i l d had missed s c h o o l because he had been s i c k . 

The f a t h e r a d m i t t e d t h a t he had taken the c h i l d t o the d o c t o r 

and t h a t , w h i l e t h e r e , the c h i l d had r e c e i v e d f o u r s h o t s ; the 

f a t h e r , however, d e n i e d t h a t the c h i l d was b e h i n d s c h e d u l e i n 

r e c e i v i n g those s h o t s . The f a t h e r a l s o t e s t i f i e d t h a t one of 

those s h o t s was a f l u s h o t . 
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The mother complained because the f a t h e r had not a t t e n d e d 

any of the c h i l d ' s " T - b a l l " games. A c c o r d i n g t o the mother, 

she had a t t e n d e d a l l the c h i l d ' s p r a c t i c e s and a l l the games 

but one. The f a t h e r t e s t i f i e d t h a t he had t o work on 

S a t u r d a y s , the o n l y day the team p l a y e d , and, t h u s , c o u l d not 

a t t e n d the games but t h a t he had a t t e n d e d some of the c h i l d ' s 

p r a c t i c e s . 

The mother c l a i m e d t h a t she had p a i d c h i l d s u p p o r t t o the 

f a t h e r , but she a d m i t t e d t h a t she had never g i v e n the f a t h e r 

money d i r e c t l y . The mother c l a i m e d t h a t she had p a i d f o r the 

c h i l d ' s s c h o o l l u n c h e s and t h a t she had purchased o t h e r items 

needed by the c h i l d , b u t , she t e s t i f i e d , she had r e f u s e d t o 

g i v e the f a t h e r money. The mother t e s t i f i e d t h a t she d i d not 

b e l i e v e the f a t h e r would use any money t h a t she gave him f o r 

the b e n e f i t of the c h i l d . The f a t h e r t e s t i f i e d t h a t the 

mother had g i v e n him $25 c a s h ; he a l s o acknowledged t h a t the 

mother had p a i d f o r s c h o o l l u n c h e s and o t h e r i t e m s , b u t , he 

t e s t i f i e d , the mother had not p a i d c h i l d s u p p o r t . 6 

6There i s no i n d i c a t i o n i n the r e c o r d t h a t the mother was 
o r d e r e d t o pay c h i l d s u p p o r t . 
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The mother acknowledged t h a t she had made m i s t a k e s i n the 

p a s t — u s i n g c o c a i n e and becoming i n v o l v e d w i t h "Jonathan," 

a man h a v i n g an e x t e n s i v e c r i m i n a l r e c o r d and w i t h whom she 

had engaged i n a v i o l e n t r e l a t i o n s h i p . She t e s t i f i e d t h a t she 

had improved her c i r c u m s t a n c e s s i g n i f i c a n t l y s i n c e the c h i l d 

had been removed from her custody. The mother t e s t i f i e d t h a t 

she had not used i l l e g a l s ubstances s i n c e her 2006 p o s i t i v e 

drug t e s t , t h a t she was no l o n g e r s e e i n g "Jonathan," and t h a t 

she was now w o r k i n g and a t t e n d i n g c l a s s e s . The mother 

t e s t i f i e d t h a t her s c h e d u l e was f l e x i b l e and would a l l o w her 

t o work around the c h i l d ' s s c h o o l s c h e d u l e . She was l i v i n g 

w i t h the c h i l d ' s m a t e r n a l grandmother, the m a t e r n a l 

s t e p g r a n d f a t h e r , and K.S., the c h i l d ' s h a l f s i s t e r . The 

mother acknowledged t h a t the c h i l d would a t t e n d a d i f f e r e n t 

s c h o o l than the one he was c u r r e n t l y a t t e n d i n g i f c u s t o d y was 

awarded t o her. 

The m a t e r n a l grandmother t e s t i f i e d t h a t she was on 

d i s a b i l i t y and r e g u l a r l y took t r a m a d o l , a n o n - n a r c o t i c p a i n 

m e d i c a t i o n . She acknowledged t h a t she had been i n v o l v e d i n 

f i l i n g the e a r l i e r p e t i t i o n t o remove cus t o d y of the c h i l d 

from the mother. The m a t e r n a l grandmother e x p l a i n e d t h a t the 
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mother had not been making good c h o i c e s a t the time t h a t 

e a r l i e r p e t i t i o n was f i l e d . A c c o r d i n g t o the m a t e r n a l 

grandmother, the mother was d o i n g much b e t t e r now and had 

c o n t i n u e d t o improve even a f t e r the l a s t h e a r i n g , a t which the 

j u v e n i l e c o u r t had awarded the mother j o i n t l e g a l c u s t o d y of 

the c h i l d . The m a t e r n a l grandmother t e s t i f i e d t h a t the mother 

c o n t i n u e d t o l i v e w i t h her. The m a t e r n a l grandmother a l s o 

t e s t i f i e d t h a t , a l t h o u g h the mother was r e c e i v i n g f o od stamps, 

the mother p r o v i d e d f i n a n c i a l l y f o r b o t h of her c h i l d r e n and 

t h a t the mother worked and a t t e n d e d s c h o o l . A c c o r d i n g t o the 

m a t e r n a l grandmother, the mother p r o v i d e d the m a j o r i t y of 

K.S.'s care and the m a t e r n a l grandmother c a r e d f o r K.S. when 

the mother was w o r k i n g or a t t e n d i n g c l a s s e s . A c c o r d i n g t o the 

m a t e r n a l grandmother, the mother had never m i s s e d a s c h e d u l e d 

v i s i t w i t h the c h i l d . The m a t e r n a l grandmother b e l i e v e d t h a t 

the c h i l d s h o u l d now be r e t u r n e d t o the mother's custody. 

Based on the t e s t i m o n y r e c e i v e d ore tenus a t the 

m o d i f i c a t i o n h e a r i n g , the j u v e n i l e c o u r t made the f o l l o w i n g 

f i n d i n g s : 

"When t h i s C ourt removed the mother as a j o i n t 
c u s t o d i a n , by Order d a t e d August 27, 2008, the Court 
p l a c e d a l t e r n a t i n g weekly custody i n the f a t h e r and 
the m a t e r n a l grandmother The Court was aware 
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t h a t the f a t h e r l i v e d i n the home of the p a t e r n a l 
grandmother, and t h a t she would p r o v i d e a 
s u b s t a n t i a l amount of the d a i l y c a r e f o r the c h i l d . 
The C o u r t has never been c o n f i d e n t t h a t the f a t h e r 
c o u l d p r o v i d e f o r t h i s c h i l d by h i m s e l f w i t h o u t 
a s s i s t a n c e . The t e s t i m o n y p r e s e n t e d a t the r e c e n t 
h e a r i n g f u r t h e r c o n v i n c e s the Court t h a t the mother 
has r e h a b i l i t a t e d h e r s e l f and can p r o v i d e f o r the 
d a i l y c a r e of the c h i l d and t h a t the f a t h e r i s s t i l l 
u n able t o do so w i t h o u t the a s s i s t a n c e of the 
p a t e r n a l grandmother. The p a t e r n a l grandmother was 
not p r e s e n t and d i d not t e s t i f y . T h i s causes the 
Court a g r e a t d e a l of concern. The t e s t i m o n y 
r e v e a l e d t h a t the f a t h e r i s not c o o p e r a t i n g w i t h the 
mother and i s not p r o v i d i n g her w i t h i n f o r m a t i o n 
about the c h i l d ' s s c h o o l events and m e d i c a l needs. 
The mother had d i f f i c u l t y c h e c k i n g the c h i l d out of 
s c h o o l d e s p i t e the 02/26/2009 Order awarding her 
j o i n t c u s t o d y , and the f a t h e r had not s i g n e d a 
p e r m i s s i o n s l i p . Shoes purchased by the mother were 
a l l o w e d t o be worn by the c h i l d i n the r i v e r . The 
f a t h e r was unaware of the c h i l d ' s p i c t u r e day a t 
s c h o o l . The mother i s f o r c e d t o o b t a i n i n f o r m a t i o n 
from the s c h o o l r a t h e r than from the f a t h e r or the 
p a t e r n a l grandmother. The mother took o f f from work 
t o a t t e n d the c h i l d ' s d e n t i s t appointment, and the 
f a t h e r had g i v e n the mother the wrong da t e . The 
mother had t o take another day o f f from work. The 
mother has e x p e r i e n c e d d i f f i c u l t y c o n t a c t i n g the 
c h i l d a t n i g h t by t e l e p h o n e . The p a t e r n a l 
grandmother had a m e d i c a l emergency and was 
h o s p i t a l i z e d . R ather than i n f o r m the mother and 
a l l o w her t o keep the c h i l d d u r i n g t h i s t i m e , the 
f a t h e r s e n t the c h i l d t o a p a t e r n a l aunt out of 
s t a t e . The f a t h e r a t t e n d e d some of the c h i l d ' s T-
b a l l p r a c t i c e s b ut not the games. The f a t h e r m i s s e d 
a f i e l d t r i p w i t h the c h i l d because he had the wrong 
dat e . The f a t h e r d i d not know the name of the 
c h i l d ' s d e n t i s t . The f a t h e r f a i l e d t o t e l l the 
mother of another s c h o o l o u t i n g because he l o s t the 
paper. The f a t h e r or the p a t e r n a l grandmother 
changed d o c t o r s ' appointments and f a i l e d t o n o t i f y 
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the mother or the m a t e r n a l grandmother. A l l of 
these events c o n v i n c e the Court t h a t [the f a t h e r ] 
does not i n t e n d t o cooperate w i t h the mother i n a 
j o i n t s h a r e d c u s t o d y arrangement where he i s the 
p r i m a r y p h y s i c a l c u s t o d i a n . A change of p r i m a r y 
p h y s i c a l c u s t o d y t o the mother w i l l m a t e r i a l l y 
promote the c h i l d ' s b e s t i n t e r e s t s and w e l f a r e , and 
the p o s i t i v e good brought about by the change w i l l 
more than o f f s e t the d i s r u p t i v e e f f e c t caused by the 
change." 

Sta n d a r d of Review 

The s t a n d a r d of a p p e l l a t e r e v i e w of a c h i l d - c u s t o d y 

judgment based on ore tenus e v i d e n c e i s d e f e r e n t i a l . 

"'When ev i d e n c e i n a c h i l d c u s t o d y case has been 
p r e s e n t e d ore tenus t o the t r i a l c o u r t , t h a t c o u r t ' s 
f i n d i n g s of f a c t based on t h a t e v i d e n c e are presumed 
t o be c o r r e c t . The t r i a l c o u r t i s i n the b e s t 
p o s i t i o n t o make a cu s t o d y d e t e r m i n a t i o n — i t hears 
the e v i d e n c e and observes the w i t n e s s e s . A p p e l l a t e 
c o u r t s do not s i t i n judgment of d i s p u t e d e v i d e n c e 
t h a t was p r e s e n t e d ore tenus b e f o r e the t r i a l c o u r t 
i n a c u s t o d y h e a r i n g . ' " 

B u r g e t t v. B u r g e t t , 995 So. 2d 907, 912 ( A l a . C i v . App. 2008) 

( q u o t i n g Ex p a r t e Bryowsky, 676 So. 2d 1322, 1324 ( A l a . 

1996)). 

"'However, even under the ore tenus r u l e , 
"[w]here the c o n c l u s i o n of the t r i a l c o u r t i s so 
opposed t o the weight of the e v i d e n c e t h a t the 
v a r i a b l e f a c t o r of w i t n e s s demeanor c o u l d not 
r e a s o n a b l y s u b s t a n t i a t e i t , then the c o n c l u s i o n i s 
c l e a r l y erroneous and must be r e v e r s e d . " ' B.J.N. v.  
P.D., 742 So. 2d 1270, 1274 ( A l a . C i v . App. 1999) 
( q u o t i n g Jacoby v. B e l l , 370 So. 2d 278, 280 ( A l a . 
1 9 7 9 ) ) . " 
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Cheek v. Dyess, 1 So. 3d 1025, 1029 ( A l a . C i v . App. 2007) . 

Moreover, the ore tenus r u l e does not a p p l y t o a t r i a l c o u r t ' s 

l e g a l c o n c l u s i o n s . Ex p a r t e C a t e r , 772 So. 2d 1117, 1119 

( A l a . 2000). 

A n a l y s i s 

In o r d e r t o o b t a i n a c u s t o d y m o d i f i c a t i o n , the mother was 

r e q u i r e d t o meet the burden s e t out i n Ex p a r t e McLendon, 

su p r a . That s t a n d a r d and i t s a p p l i c a t i o n i s w e l l e s t a b l i s h e d . 

" ' I n s i t u a t i o n s i n which the p a r e n t s 
have j o i n t l e g a l c ustody, but a p r e v i o u s 
j u d i c i a l d e t e r m i n a t i o n has g r a n t e d p r i m a r y 
p h y s i c a l c u s t o d y t o one p a r e n t , the o t h e r 
p a r e n t , i n o r d e r t o o b t a i n a change i n 
c u s t o d y , must meet the burden s e t out i n Ex  
p a r t e McLendon[, 455 So. 2d 463 ( A l a . 
1 9 8 4 ) ] . See S c h o l l v. Parsons, 655 So. 2d 
1060, 1062 ( A l a . C i v . App. 1995). The 
burden s e t out i n McLendon r e q u i r e s the 
p a r e n t s e e k i n g a c u s t o d y change t o 
demonstrate t h a t a m a t e r i a l change i n 
c i r c u m s t a n c e s has o c c u r r e d s i n c e the 
p r e v i o u s judgment, t h a t the c h i l d ' s b e s t 
i n t e r e s t s w i l l be m a t e r i a l l y promoted by a 
change of c u s t o d y , and t h a t the b e n e f i t s of 
the change w i l l more than o f f s e t the 
i n h e r e n t l y d i s r u p t i v e e f f e c t r e s u l t i n g from 
the change i n c u s t o d y . Ex p a r t e McLendon, 
455 So. 2d a t 866.' 

"Dean v. Dean, 998 So. 2d 1060, 1064-65 ( A l a . C i v . 
App. 20 08). 

"In o r d e r t o prove a m a t e r i a l change of 
c i r c u m s t a n c e s , the n o n c u s t o d i a l p a r e n t must p r e s e n t 
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s u f f i c i e n t e v i d e n c e i n d i c a t i n g (1) t h a t t h e r e has 
been a change i n the c i r c u m s t a n c e s e x i s t i n g a t the 
time of the o r i g i n a l c u s t o d y judgment or t h a t f a c t s 
have been r e v e a l e d t h a t were unknown a t the time of 
t h a t judgment, see Stephens v. Stephens, 4 7 A l a . 
App. 396, 399, 255 So. 2d 338, 340-41 ( C i v . App. 
1971), and (2) t h a t the change i n c i r c u m s t a n c e s i s 
such as t o a f f e c t the w e l f a r e and b e s t i n t e r e s t s of 
the c h i l d . F o r d v. Ford, 293 A l a . 743, 310 So. 2d 
234 (1975). The n o n c u s t o d i a l p a r e n t does not have 
t o prove t h a t the change i n c i r c u m s t a n c e s has 
a d v e r s e l y a f f e c t e d the w e l f a r e of the c h i l d , but he 
or she may s a t i s f y the f i r s t element of the McLendon 
t e s t by p r o v i n g t h a t the change i n c i r c u m s t a n c e s 
m a t e r i a l l y promotes the b e s t i n t e r e s t s of the c h i l d . 
I d . " 

C.D.K.S. v. K.W.K., [Ms. 2071115, Dec. 18, 2009] So. 3d 

, ( A l a . C i v . App. 2009). R e g a r d i n g the burden p l a c e d 

on the p a r e n t s e e k i n g t o modify c u s t o d y , t h i s c o u r t has 

s t a t e d : " ' " [ T ] h i s i s a r u l e of repose, a l l o w i n g the c h i l d , 

whose w e l f a r e i s paramount, the v a l u a b l e b e n e f i t of s t a b i l i t y 

and the r i g h t t o put down i n t o i t s environment those r o o t s 

n e c e s s a r y f o r the c h i l d ' s h e a l t h y growth i n t o a d o l e s c e n c e and 

a d u l t h o o d . " ' " P i t t s v. P r i e s t , 990 So. 2d 917, 922 ( A l a . C i v . 

App. 2008) ( q u o t i n g Ex p a r t e McLendon, 455 So. 2d a t 865, 

q u o t i n g i n t u r n Wood v. Wood, 333 So. 2d 826, 828 ( A l a . C i v . 

App. 1976)). 

Based on the r e c o r d b e f o r e us, we cannot agree t h a t the 

mother met her burden of p r o o f . Of a l l the mother's 
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c o m p l a i n t s , the most s i g n i f i c a n t appeared t o be t h a t the 

f a t h e r was unable t o i n d e p e n d e n t l y c a r e f o r the c h i l d and t h a t 

the p a t e r n a l grandmother, r a t h e r than the f a t h e r , was the 

p r i m a r y c a r e g i v e r f o r the c h i l d . In i t s "Custody and 

V i s i t a t i o n Order," however, the j u v e n i l e c o u r t acknowledged 

t h a t , a t the time c u s t o d y of the c h i l d was i n i t i a l l y awarded 

t o the f a t h e r , i t had been aware t h a t the p a t e r n a l grandmother 

"would p r o v i d e a s u b s t a n t i a l amount of the d a i l y care f o r the 

c h i l d . " Because a t the time the j u v e n i l e c o u r t awarded 

cust o d y of the c h i l d t o the f a t h e r , the j u v e n i l e c o u r t f u l l y 

e x p e c t e d the f a t h e r t o r e q u i r e a s i g n i f i c a n t amount of 

a s s i s t a n c e from the p a t e r n a l grandmother, the e v i d e n c e 

i n d i c a t i n g t h a t the p a t e r n a l grandmother, i n f a c t , p r o v i d e d 

such a s s i s t a n c e t o the f a t h e r does not i n d i c a t e a change i n 

c i r c u m s t a n c e s w a r r a n t i n g a c u s t o d y m o d i f i c a t i o n . See, e.g., 

Cochran v. Cochran, 5 So. 3d 1220, 1229-30 ( A l a . 2008) 

( r e c o g n i z i n g t h a t c o n d i t i o n s or c i r c u m s t a n c e s t h a t , a t the 

time of the i n i t i a l c u s t o d y award, were e x p e c t e d t o occur and 

t h a t , i n f a c t , s u b s e q u e n t l y o c c u r r e d were not a p r o p e r b a s i s 

f o r a c u s t o d y m o d i f i c a t i o n ) . 
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A d d i t i o n a l l y , the f a t h e r ' s d e c i s i o n t o a l l o w the c h i l d t o 

v i s i t w i t h an o u t - o f - s t a t e aunt w h i l e the p a t e r n a l grandmother 

was h o s p i t a l i z e d f a i l s t o p r o v i d e a b a s i s f o r a c u s t o d y 

m o d i f i c a t i o n . A t the time the f a t h e r a l l o w e d the c h i l d t o 

v i s i t the o u t - o f - s t a t e aunt, the f a t h e r was v e s t e d w i t h 

p r i m a r y p h y s i c a l c u s t o d y , and t h e r e i s no i n d i c a t i o n t h a t the 

v i s i t i n t e r f e r e d w i t h the mother's s c h e d u l e d v i s i t a t i o n . 

The remainder of the mother's c o m p l a i n t s — t h a t the 

f a t h e r f a i l e d t o keep her i n f o r m e d of c e r t a i n upcoming s c h o o l 

e vents and d o c t o r ' s appointments s c h e d u l e d f o r the c h i l d and 

t h a t she was sometimes unable t o r e a c h the c h i l d by t e l e p h o n e 

-- are b e s t c h a r a c t e r i z e d as an a l l e g e d l a c k of c o o p e r a t i o n , 

which i s g e n e r a l l y an i n s u f f i c i e n t b a s i s on which t o modify 

c u s t o d y . See Rose v. Jackson, [Ms. 2071057, Oct. 16, 2009] 

So. 3d , ( A l a . C i v . App. 2009) ( r e c o g n i z i n g t h a t 

v i s i t a t i o n d i s p u t e s are not an a p p r o p r i a t e b a s i s , on t h e i r 

own, on which t o modify c u s t o d y ) ; F o s t e r v. Carden, 515 So. 2d 

1258, 1260 ( A l a . C i v . App. 1987) ( a c c o r d ) ; and Smith v. Smith, 

464 So. 2d 97, 100 ( A l a . C i v . App. 1984) ( a c c o r d ) . Thus, 

those a l l e g a t i o n s , even i f t r u e , do not r i s e t o the l e v e l 

n e c e s s a r y t o w a r r a n t a c u s t o d y m o d i f i c a t i o n . 
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We a l s o note t h a t the r e c o r d i s almost w h o l l y d e v o i d of 

e v i d e n c e t e n d i n g t o show how a c u s t o d y m o d i f i c a t i o n would 

m a t e r i a l l y promote the c h i l d ' s b e s t i n t e r e s t s and w e l f a r e , as 

r e q u i r e d by Ex p a r t e McLendon, s u p r a . The e v i d e n c e f a i l e d t o 

e s t a b l i s h t h a t the f a t h e r ' s a l l e g e d o m i s s i o n s i n c o o p e r a t i n g 

or communicating w i t h the mother had n e g a t i v e l y impacted the 

c h i l d or t h a t the c h i l d would s i g n i f i c a n t l y b e n e f i t from b e i n g 

p l a c e d i n the mother's custody. See McLendon, s u p r a ; and 

C.D.K.S. v. K.W.K., So. 3d a t ( r e c o g n i z i n g t h a t the 

change i n c i r c u m s t a n c e s r e l i e d upon f o r a c u s t o d y m o d i f i c a t i o n 

must be such as t o a f f e c t the w e l f a r e and b e s t i n t e r e s t s of 

the c h i l d e i t h e r i n an adverse or b e n e f i c i a l manner). 

For example, a l t h o u g h the mother complained t h a t the 

f a t h e r r e l i e d h e a v i l y on the p a t e r n a l grandmother t o c a r e f o r 

the c h i l d , the mother a l s o r e q u i r e s a s s i s t a n c e i n c a r i n g f o r 

the c h i l d when the c h i l d i s i n her custody. The m a t e r n a l 

grandmother t e s t i f i e d t h a t she c a r e s f o r the c h i l d w h i l e the 

mother works and a t t e n d s c l a s s e s . A c c o r d i n g l y , n e i t h e r the 

mother nor the f a t h e r i s c apable of c a r i n g f o r the c h i l d 

w i t h o u t a s s i s t a n c e . Thus, we see no b e n e f i t t o be g a i n e d by 

the c h i l d from a c u s t o d y m o d i f i c a t i o n based upon the f a t h e r ' s 

20 



2090133 

r e l i a n c e on the p a t e r n a l grandmother t o a s s i s t w i t h the c h i l d 

w h i l e he works. 

We f u r t h e r note t h a t , a l t h o u g h the mother's 

r e h a b i l i t a t i o n and the p o s i t i v e p a t h on which she appears t o 

be i s commendable, such r e h a b i l i t a t i o n a l o n e i s an improper 

b a s i s f o r r e g a i n i n g c u s t o d y . See Ex p a r t e McLendon, 455 So. 

2d a t 866 ("It i s not enough t h a t the p a r e n t show t h a t she has 

r e m a r r i e d , reformed her l i f e s t y l e , and improved her f i n a n c i a l 

p o s i t i o n . The p a r e n t s e e k i n g the c u s t o d y change must show not 

o n l y t h a t she i s f i t , b ut a l s o t h a t the change of c u s t o d y 

' m a t e r i a l l y promotes' the c h i l d ' s b e s t i n t e r e s t and w e l f a r e . " 

( c i t a t i o n s o m i t t e d ) ) . Because the mother f a i l e d t o meet the 

burden of p r o o f r e q u i r e d of her by Ex p a r t e McLendon, s u p r a , 

the judgment of the j u v e n i l e c o u r t m o d i f y i n g c u s t o d y i s due t o 

be r e v e r s e d . We remand the cause t o the j u v e n i l e c o u r t f o r 

the e n t r y of a judgment c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 
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