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v. 

L e s l i e Marie P i e r c e ) 
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THOMPSON, P r e s i d i n g J u d g e . 

L e s l i e M a r i e P i e r c e ("the mother") f i l e d a p e t i t i o n f o r 

a w r i t o f mandamus r e g a r d i n g an o r d e r o f t h e M a d i s o n C i r c u i t 

C o u r t ( h e r e i n a f t e r " t h e t r i a l c o u r t " ) i n w h i c h t h e t r i a l c o u r t 
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d e t e r m i n e d i t had j u r i s d i c t i o n o v e r a c h i l d - c u s t o d y d i s p u t e 

b e t ween t h e mo t h e r and Ryan Buck P i e r c e ("the f a t h e r " ) . The 

p e r t i n e n t f a c t s o f t h i s m a t t e r a r e u n d i s p u t e d . 

The mother and t h e f a t h e r were m a r r i e d on A p r i l 14, 2007. 

The p a r t i e s r e s i d e d i n C a l i f o r n i a u n t i l September 2007, when 

t h e y moved t o A l a b a m a . A c h i l d was b o r n t o t h e p a r t i e s on 

A u g u s t 12, 2008. 

On A p r i l 24, 2009, t h e mother and t h e c h i l d moved t o 

Du r a n g o , C o l o r a d o , i n o r d e r t o l i v e c l o s e r t o t h e m o t h e r ' s 

f a m i l y . The f a t h e r r e m a i n e d i n Alabama f o r s e v e r a l months 

a f t e r t h e mo t h e r and t h e c h i l d moved t o C o l o r a d o . The f a t h e r 

v i s i t e d t h e mo t h e r and t h e c h i l d i n C o l o r a d o f o r two days i n 

May 2009. I n t h e u n d e r l y i n g a c t i o n , w h i c h was f i l e d by t h e 

F a t h e r i n A u g u s t 2009, t h e p a r t i e s i n i t i a l l y d i s p u t e d w h e t h e r 

t h e f a t h e r had moved, a l b e i t t e m p o r a r i l y , t o C o l o r a d o i n J u l y 

2009, and t h e t r i a l c o u r t r e c e i v e d o r e t e n u s e v i d e n c e on t h e 

i s s u e w h e t h e r i t had j u r i s d i c t i o n t o c o n s i d e r t h e p a r t i e s ' 

c h i l d - c u s t o d y d i s p u t e . I n a September 23, 2009, " p e n d e n t e 

l i t e " o r d e r t h a t i s d i s c u s s e d more t h o r o u g h l y l a t e r i n t h i s 

o p i n i o n , t h e t r i a l c o u r t f o u n d t h a t t h e f a t h e r had l e f t 

A l abama on J u l y 24, 2009, w i t h t h e i n t e n t i o n o f m o v i n g t o 
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C o l o r a d o . The f a t h e r a r r i v e d i n C o l o r a d o on J u l y 26, 2009, 

b u t he had t o r e t u r n t o Alabama on J u l y 30, 2009, b e c a u s e o f 

a m e d i c a l e m e r g e n c y . 1 The f a t h e r has r e m a i n e d i n Alabama 

s i n c e t h a t t i m e . 

On A u g u s t 4, 2009, t h e m o t h e r f i l e d i n t h e D i s t r i c t C o u r t 

o f La P l a t a C o u n t y , C o l o r a d o ( h e r e i n a f t e r " t h e C o l o r a d o 

c o u r t " ) , an a c t i o n s e e k i n g a d i v o r c e f r o m t h e f a t h e r . I n h e r 

d i v o r c e c o m p l a i n t , t h e mother a s k e d t h e C o l o r a d o c o u r t t o 

" e n t e r o r d e r s r e g a r d i n g t h e s t a t u s o f t h e m a r r i a g e ; b e s t 

i n t e r e s t o f t h e c h i l d ; o r d e r s f o r c h i l d s u p p o r t ; d i v i s i o n o f 

p r o p e r t y and d e b t s ; and any o t h e r n e c e s s a r y o r d e r s . " A l t h o u g h 

t h e m a t e r i a l s s u b m i t t e d t o t h i s c o u r t do n o t i n d i c a t e t h a t t h e 

m o t h e r e x p r e s s l y s o u g h t an award o f c u s t o d y o f t h e p a r t i e s ' 

c h i l d , u n d e r C o l o r a d o l a w t h e d i v o r c e c o m p l a i n t was s u f f i c i e n t 

t o a s s e r t a c l a i m f o r c u s t o d y o f t h e c h i l d i n t h e C o l o r a d o 

c o u r t . See I n r e M a r r i a g e o f B a r n e s , 907 P.2d 679, 682 ( C o l o . 

C t . App. 1995) ( " S e c t i o n 14-10-123, C.R.S. (1987 R e p l . V o l . 6B) 

o f t h e [ U n i f o r m D i s s o l u t i o n o f M a r r i a g e A c t ] p r o v i d e s t h a t a 

1The m a t e r i a l s s u b m i t t e d t o t h i s c o u r t r e v e a l t h a t i n June 
2009 t h e f a t h e r d e v e l o p e d a m e d i c a l c o n d i t i o n t h a t r e q u i r e d 
s u r g e r y on one o f h i s e y e s . I n J u l y 2009, one o f t h e f a t h e r ' s 
r e t i n a s d e t a c h e d , and he r e t u r n e d t o Alabama f o r f u r t h e r 
t r e a t m e n t o f t h a t c o n d i t i o n . 
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p a r e n t may commence a ' c h i l d c u s t o d y p r o c e e d i n g ' u n d e r t h a t 

a c t e i t h e r by f i l i n g a p e t i t i o n f o r d i s s o l u t i o n [ o f t h e 

m a r r i a g e ] o r by f i l i n g a p e t i t i o n s e e k i n g c u s t o d y o f t h e 

c h i l d . " ) . We f u r t h e r n o t e t h a t t h e p a r t i e s , t h e t r i a l c o u r t , 

and t h e C o l o r a d o c o u r t a l l t r e a t e d t h e m o t h e r ' s d i v o r c e 

c o m p l a i n t as a s s e r t i n g a c l a i m s e e k i n g an award o f c u s t o d y o f 

t h e c h i l d . 

On A u g u s t 20, 2009, t h e f a t h e r f i l e d i n t h e t r i a l c o u r t 

a c o m p l a i n t s e e k i n g a d i v o r c e f r o m t h e m o t h e r and a s s e r t i n g a 

s e p a r a t e c l a i m f o r c u s t o d y o f t h e p a r t i e s ' c h i l d . I n s e e k i n g 

an award o f c u s t o d y , t h e f a t h e r a l l e g e d t h a t t h e t r i a l c o u r t , 

r a t h e r t h a n t h e C o l o r a d o c o u r t , had j u r i s d i c t i o n o v e r t h e 

c u s t o d y i s s u e p u r s u a n t t o t h e U n i f o r m C h i l d C u s t o d y 

J u r i s d i c t i o n and E n f o r c e m e n t A c t ("UCCJEA"), § 30-3B-101 e t 

s e q . , A l a . Code 1975. We n o t e t h a t b o t h Alabama and C o l o r a d o 

have a d o p t e d t h e UCCJEA, see § 30-3B-101 e t s e q . , A l a . Code 

1975, and § 14-13-101 e t s e q . , C o l o . Rev. S t a t . ( 2 0 0 9 ) . The 

p e r t i n e n t s e c t i o n s o f C o l o r a d o ' s v e r s i o n o f t h e UCCJEA a r e 

s u b s t a n t i a l l y t h e same as t h o s e a d o p t e d by A l a b a m a . 

The m o t h e r moved t o d i s m i s s t h e f a t h e r ' s d i v o r c e 

c o m p l a i n t , a r g u i n g t h a t t h e t r i a l c o u r t l a c k e d s u b j e c t - m a t t e r 
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j u r i s d i c t i o n o v e r t h e a c t i o n . The mo t h e r a l s o f i l e d i n t h e 

t r i a l c o u r t a s e p a r a t e m o t i o n t o d i s m i s s t h a t p a r t o f t h e 

f a t h e r ' s d i v o r c e c o m p l a i n t s e e k i n g an award o f c u s t o d y o f t h e 

c h i l d . I n s u p p o r t o f t h a t m o t i o n t o d i s m i s s , t h e mo t h e r 

a r g u e d t h a t , u n d e r t h e UCCJEA, t h e C o l o r a d o c o u r t had 

j u r i s d i c t i o n o v e r t h e p a r t i e s ' c u s t o d y d i s p u t e . 

The t r i a l c o u r t c o n d u c t e d an o r e t e n u s h e a r i n g and 

r e c e i v e d e v i d e n c e c o n c e r n i n g t h e i s s u e o f w h i c h c o u r t had 

j u r i s d i c t i o n o v e r t h e c u s t o d y d i s p u t e . T h e r e a f t e r , on 

September 23, 2009, t h e t r i a l c o u r t e n t e r e d i t s " p e n d e n t e 

l i t e " o r d e r i n w h i c h i t , among o t h e r t h i n g s , d e t e r m i n e d t h a t 

i t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n o v e r t h e f a t h e r ' s 

d i v o r c e a c t i o n b u t t h a t , b a s e d on t h e f a c t s p r e s e n t e d t o i t a t 

t h a t t i m e , i t had s u b j e c t - m a t t e r j u r i s d i c t i o n o v e r t h e c u s t o d y 

d i s p u t e . As p a r t o f i t s September 23, 2009, o r d e r , t h e t r i a l 

c o u r t o r d e r e d t h e p a r t i e s t o a r r a n g e a t e l e p h o n e c o n f e r e n c e t o 

a l l o w t h e p a r t i e s , t h e t r i a l c o u r t , and t h e C o l o r a d o c o u r t t o 

d i s c u s s t h e i s s u e s p e r t a i n i n g t o j u r i s d i c t i o n o v e r t h e c u s t o d y 

d i s p u t e . On O c t o b e r 7, 2009, a f t e r t h a t t e l e p h o n e c o n f e r e n c e , 

t h e t r i a l c o u r t e n t e r e d an o r d e r i n w h i c h i t , among o t h e r 

t h i n g s , assumed j u r i s d i c t i o n o v e r t h e p a r t i e s ' c u s t o d y 
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d i s p u t e . The mother t i m e l y f i l e d a p e t i t i o n f o r a w r i t o f 

mandamus c h a l l e n g i n g t h a t p a r t o f t h e t r i a l c o u r t ' s O c t o b e r 7, 

2009, o r d e r i n w h i c h i t d e t e r m i n e d i t had j u r i s d i c t i o n t o 

c o n s i d e r t h e c u s t o d y i s s u e . 

W i t h r e g a r d t o r e v i e w i n g an o r d e r p u r s u a n t t o a p e t i t i o n 

f o r a w r i t o f mandamus, o u r supreme c o u r t has s t a t e d : 

" T h i s C o u r t has c o n s i s t e n t l y h e l d t h a t t h e w r i t 
o f mandamus i s an e x t r a o r d i n a r y and d r a s t i c w r i t and 
t h a t a p a r t y s e e k i n g s u c h a w r i t must meet c e r t a i n 
c r i t e r i a . We w i l l i s s u e t h e w r i t o f mandamus o n l y 
when (1) t h e p e t i t i o n e r has a c l e a r l e g a l r i g h t t o 
t h e r e l i e f s o u g h t ; (2) t h e r e s p o n d e n t has an 
i m p e r a t i v e d u t y t o p e r f o r m and has r e f u s e d t o do s o ; 
(3) t h e p e t i t i o n e r has no o t h e r a d e q u a t e remedy; and 
(4) t h i s C o u r t ' s j u r i s d i c t i o n i s p r o p e r l y i n v o k e d . 
Ex p a r t e M e r c u r y F i n . C o r p . , 715 So. 2d 196, 198 
( A l a . 1 9 9 7 ) . B e c a u s e mandamus i s an e x t r a o r d i n a r y 
remedy, t h e s t a n d a r d by w h i c h t h i s C o u r t r e v i e w s a 
p e t i t i o n f o r t h e w r i t o f mandamus i s t o d e t e r m i n e 
w h e t h e r t h e t r i a l c o u r t has c l e a r l y a b u s e d i t s 
d i s c r e t i o n . See Ex p a r t e R u d o l p h , 515 So. 2d 704, 
706 ( A l a . 1 9 8 7 ) . " 

Ex p a r t e F l i n t C o n s t r . Co., 775 So. 2d 805, 808 ( A l a . 2 0 0 0 ) . 

The mother c o n t e n d s t h a t t h e t r i a l c o u r t d i d n o t have 

j u r i s d i c t i o n o v e r t h e p a r t i e s ' c l a i m s s e e k i n g an i n i t i a l 

c u s t o d y d e t e r m i n a t i o n . The UCCJEA p r o v i s i o n g o v e r n i n g 

j u r i s d i c t i o n o v e r i n i t i a l c h i l d - c u s t o d y d e t e r m i n a t i o n s s t a t e s : 

" ( a ) E x c e p t as o t h e r w i s e p r o v i d e d i n S e c t i o n 
30-3B-204, a c o u r t o f t h i s s t a t e has j u r i s d i c t i o n t o 
make an i n i t i a l c h i l d c u s t o d y d e t e r m i n a t i o n o n l y i f : 
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"(1) T h i s s t a t e i s t h e home s t a t e o f 
t h e c h i l d on t h e d a t e o f t h e commencement 
o f t h e p r o c e e d i n g , o r was t h e home s t a t e o f  
t h e c h i l d w i t h i n s i x months b e f o r e t h e  
commencement o f t h e p r o c e e d i n g and t h e  
c h i l d i s a b s e n t f r o m t h i s s t a t e b u t a  
p a r e n t o r p e r s o n a c t i n g as a p a r e n t  
c o n t i n u e s t o l i v e i n t h i s s t a t e ; 

"(2) A c o u r t o f a n o t h e r s t a t e does n o t 
have j u r i s d i c t i o n u n d e r s u b d i v i s i o n ( 1 ) , o r 
a c o u r t o f t h e home s t a t e o f t h e c h i l d has 
d e c l i n e d t o e x e r c i s e j u r i s d i c t i o n on t h e 
g r o u n d t h a t t h i s s t a t e i s t h e more 
a p p r o p r i a t e f o r u m u n d e r S e c t i o n 30-3B-207 
o r 30-3B-208, and: 

" a . The c h i l d and t h e 
c h i l d ' s p a r e n t s , o r t h e c h i l d and 
a t l e a s t one p a r e n t o r a p e r s o n 
a c t i n g as a p a r e n t , have a 
s i g n i f i c a n t c o n n e c t i o n w i t h t h i s 
s t a t e o t h e r t h a n mere p h y s i c a l 
p r e s e n c e ; and 

"b. S u b s t a n t i a l e v i d e n c e i s 
a v a i l a b l e i n t h i s s t a t e 
c o n c e r n i n g t h e c h i l d ' s c a r e , 
p r o t e c t i o n , t r a i n i n g , a nd 
p e r s o n a l r e l a t i o n s h i p s ; 

"(3) A l l c o u r t s h a v i n g j u r i s d i c t i o n 
u n d e r s u b d i v i s i o n (1) o r (2) have d e c l i n e d 
t o e x e r c i s e j u r i s d i c t i o n on t h e g r o u n d t h a t 
a c o u r t o f t h i s s t a t e i s t h e more 
a p p r o p r i a t e f o r u m t o d e t e r m i n e t h e c u s t o d y 
o f t h e c h i l d u n d e r S e c t i o n 30-3B-207 o r 
30-3B-208; o r 

"(4) No c o u r t o f any o t h e r s t a t e w o u l d 
have j u r i s d i c t i o n u n d e r t h e c r i t e r i a 
s p e c i f i e d i n s u b d i v i s i o n ( 1 ) , ( 2 ) , o r ( 3 ) . 
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"(b) S u b s e c t i o n (a) i s t h e e x c l u s i v e 
j u r i s d i c t i o n a l b a s i s f o r m a k i n g a c h i l d c u s t o d y 
d e t e r m i n a t i o n by a c o u r t o f t h i s s t a t e . 

" ( c ) P h y s i c a l p r e s e n c e o f a c h i l d i s n o t 
n e c e s s a r y o r s u f f i c i e n t t o make a c h i l d c u s t o d y 
d e t e r m i n a t i o n . " 

§ 30-3B-201, A l a . Code 1975 (e m p h a s i s a d d e d ) ; see a l s o § 14-

13-201, C o l o . Rev. S t a t . ( 2 0 0 9 ) . 

The t e r m "home s t a t e " i s d e f i n e d u n d e r t h e UCCJEA as 

f o l l o w s : 

"Home S t a t e . The s t a t e i n w h i c h a c h i l d l i v e d w i t h 
a p a r e n t o r a p e r s o n a c t i n g as a p a r e n t f o r a t l e a s t 
s i x c o n s e c u t i v e months i m m e d i a t e l y b e f o r e t h e 
commencement o f a c h i l d c u s t o d y p r o c e e d i n g . I n t h e 
c a s e o f a c h i l d l e s s t h a n s i x months o f age, t h e 
t e r m means t h e s t a t e i n w h i c h t h e c h i l d l i v e d f r o m 
b i r t h w i t h any o f t h e p e r s o n s m e n t i o n e d . A p e r i o d 
o f t e m p o r a r y a b s e n c e o f t h e c h i l d o r any o f t h e 
m e n t i o n e d p e r s o n s i s p a r t o f t h e p e r i o d . " 

§ 3 0 - 3 B - 1 0 2 ( 7 ) , A l a . Code 1975; see a l s o § 14-13-203, C o l o . 

Rev. S t a t . (2009) ( s e t t i n g f o r t h an a l m o s t i d e n t i c a l 

d e f i n i t i o n o f "home s t a t e " ) . 

I n t h i s c a s e , t h e mother i n i t i a t e d h e r d i v o r c e a c t i o n i n 

C o l o r a d o a p p r o x i m a t e l y two weeks b e f o r e t h e f a t h e r f i l e d , i n 

t h e t r i a l c o u r t , h i s c o m p l a i n t s e e k i n g a d i v o r c e and c u s t o d y 

o f t h e c h i l d . T h e r e f o r e , t h e p o r t i o n o f t h e UCCJEA p e r t a i n i n g 

t o t h e e x i s t e n c e o f s i m u l t a n e o u s c u s t o d y p r o c e e d i n g s was a l s o 
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i m p l i c a t e d i n t h i s c a s e . T h a t s e c t i o n p r o v i d e s , i n p e r t i n e n t 

p a r t : 

" ( a ) E x c e p t as o t h e r w i s e p r o v i d e d i n S e c t i o n 
30-3B-204, a c o u r t o f t h i s s t a t e may n o t e x e r c i s e 
i t s j u r i s d i c t i o n u n d e r t h i s a r t i c l e i f , a t t h e t i m e 
o f t h e commencement o f t h e p r o c e e d i n g , a p r o c e e d i n g 
c o n c e r n i n g t h e c u s t o d y o f t h e c h i l d has been 
commenced i n a c o u r t o f a n o t h e r s t a t e h a v i n g 
j u r i s d i c t i o n s u b s t a n t i a l l y i n c o n f o r m i t y w i t h t h i s 
c h a p t e r , u n l e s s t h e p r o c e e d i n g has been t e r m i n a t e d 
o r i s s t a y e d by t h e c o u r t o f t h e o t h e r s t a t e b e c a u s e 
a c o u r t o f t h i s s t a t e i s a more c o n v e n i e n t f o r u m 
u n d e r S e c t i o n 30-3B-207. 

"(b) E x c e p t as o t h e r w i s e p r o v i d e d i n S e c t i o n 
30-3B-204, a c o u r t o f t h i s s t a t e , b e f o r e h e a r i n g a 
c h i l d c u s t o d y p r o c e e d i n g , s h a l l examine t h e c o u r t 
documents and o t h e r i n f o r m a t i o n s u p p l i e d by t h e 
p a r t i e s p u r s u a n t t o S e c t i o n 30-3B-209. I f t h e c o u r t 
d e t e r m i n e s t h a t a c h i l d c u s t o d y p r o c e e d i n g has been 
commenced i n a c o u r t i n a n o t h e r s t a t e h a v i n g 
j u r i s d i c t i o n s u b s t a n t i a l l y i n a c c o r d a n c e w i t h t h i s 
c h a p t e r , t h e c o u r t o f t h i s s t a t e s h a l l s t a y i t s 
p r o c e e d i n g and communicate w i t h t h e c o u r t o f t h e 
o t h e r s t a t e . I f t h e c o u r t o f t h e s t a t e h a v i n g 
j u r i s d i c t i o n s u b s t a n t i a l l y i n a c c o r d a n c e w i t h t h i s 
c h a p t e r does n o t d e t e r m i n e t h a t t h e c o u r t o f t h i s 
s t a t e i s a more a p p r o p r i a t e f o r u m , t h e c o u r t o f t h i s 
s t a t e s h a l l d i s m i s s t h e p r o c e e d i n g . " 

§ 30-3B-206, A l a . Code 1975. 

Under § 30-3B-206, i f t h e C o l o r a d o c o u r t had j u r i s d i c t i o n 

t o make an i n i t i a l c u s t o d y d e t e r m i n a t i o n p u r s u a n t t o t h e 

UCCJEA, t h e Alabama t r i a l c o u r t w o u l d be r e q u i r e d t o d i s m i s s 

t h e f a t h e r ' s c u s t o d y c l a i m . A c c o r d i n g l y , t o r e s o l v e t h e i s s u e 
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o f j u r i s d i c t i o n o v e r t h e c u s t o d y d i s p u t e , t h e t r i a l c o u r t 

c o n d u c t e d a t e l e p h o n e c o n f e r e n c e w i t h t h e C o l o r a d o c o u r t and 

t h e a t t o r n e y s f o r t h e p a r t i e s . See § 3 0 - 3 B - 2 0 6 ( b ) , A l a . Code 

1975 ( r e q u i r i n g t h a t t h e c o u r t s i n w h i c h s i m u l t a n e o u s c u s t o d y 

p r o c e e d i n g s a r e p e n d i n g communicate t o r e s o l v e t h e i s s u e o f 

j u r i s d i c t i o n ) . 

D u r i n g t h a t t e l e p h o n e c o n f e r e n c e , t h e Alabama t r i a l j u d g e 

and t h e C o l o r a d o j u d g e a g r e e d t h a t t h e q u e s t i o n t o be 

d e t e r m i n e d was w h e t h e r t h e C o l o r a d o c o u r t had " j u r i s d i c t i o n 

s u b s t a n t i a l l y i n c o n f o r m i t y " w i t h t h e p r o v i s i o n s o f t h e 

UCCJEA. See § 3 0 - 3 B - 2 0 6 ( a ) . The two t r i a l j u d g e s a g r e e d t h a t 

i f t h e C o l o r a d o c o u r t c o u l d c l a i m j u r i s d i c t i o n t o e n t e r an 

i n i t i a l c u s t o d y d e t e r m i n a t i o n u n d e r § 1 4 - 1 3 - 2 0 1 ( 1 ) ( a ) , C o l o . 

Rev. S t a t . ( 2 0 0 9 ) , t h e c o u n t e r p a r t t o § 3 0 - 3 B - 2 0 1 ( a ) ( 1 ) , A l a . 

Code 1975, t h e C o l o r a d o c o u r t w o u l d be t h e p r o p e r c o u r t t o 

r e s o l v e t h e c u s t o d y i s s u e by v i r t u e o f t h e m o t h e r ' s h a v i n g 

f i r s t f i l e d a c o m p l a i n t s e e k i n g a d i v o r c e and c u s t o d y i n t h a t 

c o u r t . See § 30-3B-206, A l a . Code 1975. 

A l t h o u g h t h e C o l o r a d o j u d g e d i d n o t e x p r e s s l y s t a t e t h a t 

he b e l i e v e d t h a t t h e C o l o r a d o c o u r t d i d n o t have j u r i s d i c t i o n 

s u b s t a n t i a l l y i n c o m p l i a n c e w i t h t h e UCCJEA, he i n d i c a t e d t h a t 
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he c o u l d n o t d i s c e r n f r o m t h e C o l o r a d o v e r s i o n o f t h e UCCJEA 

t h a t , g i v e n t h e f a c t s o f t h i s c a s e , t h e C o l o r a d o c o u r t had 

j u r i s d i c t i o n t o make an i n i t i a l c h i l d - c u s t o d y d e t e r m i n a t i o n . 

The C o l o r a d o j u d g e t h e n s t a t e d t h a t he w o u l d d e f e r t o t h e 

Alabama t r i a l c o u r t on t h e i s s u e o f w h i c h s t a t e was t h e more 

c o n v e n i e n t f o r u m t o r e s o l v e t h e p a r t i e s ' c u s t o d y d i s p u t e . We 

i n t e r p r e t t h e comments o f t h e C o l o r a d o j u d g e , as w e l l as t h e 

e n t i r e t y o f t h e t r a n s c r i p t o f t h e t e l e p h o n e c o n f e r e n c e , as a 

d e t e r m i n a t i o n by t h e C o l o r a d o c o u r t t h a t i t d i d n o t have 

j u r i s d i c t i o n " s u b s t a n t i a l l y i n c o n f o r m i t y " w i t h t h e UCCJEA t o 

a l l o w i t t o make an i n i t i a l c u s t o d y d e t e r m i n a t i o n b a s e d on 

"home s t a t e " j u r i s d i c t i o n . 

The m other does n o t c o n t e n d t h a t t h e C o l o r a d o c o u r t c o u l d 

e x e r c i s e j u r i s d i c t i o n u n d e r a "home s t a t e " t h e o r y . Thus, she 

does n o t c o n t e n d t h a t C o l o r a d o c o u l d e x e r c i s e j u r i s d i c t i o n 

u n d e r § 1 4 - 3 1 - 2 0 1 ( 1 ) ( a ) , C o l o . Rev. S t a t . ( 2 0 0 9 ) , t h e 

c o u n t e r p a r t t o § 3 0 - 3 B - 2 0 1 ( a ) ( 1 ) . R a t h e r , t h e mot h e r d i s p u t e s 

t h a t t h e Alabama t r i a l c o u r t c o u l d p r o p e r l y e x e r c i s e 

j u r i s d i c t i o n u n d e r t h e "home s t a t e " p r o v i s i o n o f § 30-3B-

2 0 1 ( a ) ( 1 ) , q u o t e d above, t o make an i n i t i a l c u s t o d y 

d e t e r m i n a t i o n i n t h i s m a t t e r . Thus, t h e mother c o n t e n d s t h a t 

11 



2090131 

t h e C o l o r a d o c o u r t has j u r i s d i c t i o n by v i r t u e o f § 14-13-

2 0 1 ( 1 ) ( b ) o r ( d ) , C o l o . Rev. S t a t . ( 2 0 0 9 ) , w h i c h m i r r o r s § 30-

3B-201(a) (2) and ( 4 ) , q u o t e d above. I n o t h e r w o r d s , t h e 

moth e r a r g u e s t h a t t h e C o l o r a d o c o u r t has j u r i s d i c t i o n o v e r 

t h e c u s t o d y d i s p u t e by v i r t u e o f what she c o n t e n d s i s a l a c k 

o f "home s t a t e " j u r i s d i c t i o n i n A l a b a m a . 

I t i s u n d i s p u t e d t h a t t h e c h i l d had l i v e d i n Alabama f r o m 

A u g u s t 2008 t h r o u g h A p r i l 2009, o r a p p r o x i m a t e l y n i n e months. 

On A p r i l 24, 2009, t h e mother and t h e c h i l d l e f t A labama and 

moved t o C o l o r a d o . The mot h e r f i l e d h e r c o m p l a i n t f o r a 

d i v o r c e i n t h e C o l o r a d o c o u r t on A u g u s t 4, 2009, a p p r o x i m a t e l y 

t h r e e and a h a l f months a f t e r she and t h e c h i l d moved t o 

C o l o r a d o . T h e r e f o r e , i t i s c l e a r t h a t t h e c h i l d had n o t l i v e d 

i n e i t h e r C o l o r a d o o r Alabama f o r t h e e n t i r e s i x months 

" i m m e d i a t e l y b e f o r e t h e commencement" o f e i t h e r o f t h e 

p a r e n t s ' d i v o r c e c o m p l a i n t s . See § 3 0 - 3 B - 1 0 2 ( 7 ) , A l a . Code 

1975, and § 1 4 - 1 3 - 2 0 3 ( 7 ) , C o l o . Rev. S t a t . (2009) ( s p e c i f y i n g 

t h a t t h e d e f i n i t i o n o f "home s t a t e " i n t h o s e s e c t i o n s r e q u i r e s 

t h a t t h e c h i l d have l i v e d i n t h e s t a t e w i t h a p a r e n t f o r s i x 

months " i m m e d i a t e l y b e f o r e t h e commencement o f a c h i l d c u s t o d y 

p r o c e e d i n g " ( e m p h a s i s a d d e d ) ) . Under t h e UCCJEA, a t t h e t i m e 
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o f t h e commencement o f t h e p a r t i e s ' d i v o r c e a c t i o n s and 

c u s t o d y c l a i m s , n e i t h e r A labama n o r C o l o r a d o c o n s t i t u t e d t h e 

c h i l d ' s home s t a t e as t h a t t e r m i s d e f i n e d u n d e r § 30-3B-

1 0 2 ( 7 ) , A l a . Code 1975, o r § 1 4 - 1 3 - 2 0 3 ( 7 ) , C o l o . Rev. S t a t . 

( 2 0 0 9 ) . 

However, § 3 0 - 3 B - 2 0 1 ( a ) ( 1 ) p r o v i d e s t h a t an Alabama t r i a l 

c o u r t has j u r i s d i c t i o n t o make an i n i t i a l c u s t o d y 

d e t e r m i n a t i o n i f Alabama i s t h e c h i l d ' s home s t a t e o r i f i t 

"was t h e home s t a t e o f t h e c h i l d w i t h i n s i x months b e f o r e t h e 

commencement o f t h e p r o c e e d i n g and t h e c h i l d i s a b s e n t f r o m 

t h i s s t a t e b u t a p a r e n t ... c o n t i n u e s t o l i v e i n t h i s s t a t e . " 

The p a r t i e s do n o t d i s p u t e t h a t A labama was t h e c h i l d ' s home 

s t a t e w i t h i n t h e s i x months b e f o r e t h e commencement o f t h e 

f a t h e r ' s a c t i o n s e e k i n g a d i v o r c e and c u s t o d y , 2 n o r do t h e y 

2The t r i a l c o u r t n o t e d d u r i n g t h e t e l e p h o n e c o n f e r e n c e 
t h a t t h e p a r t i e s " a g r e e d " t h a t Alabama was t h e c h i l d ' s home 
s t a t e . However, g i v e n t h e n a t u r e o f t h e p a r t i e s ' c l a i m s , 
t h e i r a r g u m e n t s a s s e r t e d d u r i n g t h e t e l e p h o n e c o n f e r e n c e , and 
t h e t r i a l c o u r t ' s and t h e C o l o r a d o c o u r t ' s t r e a t m e n t o f t h e 
p a r t i e s ' a r g u m e n t s , we c o n c l u d e t h a t a b e t t e r e x p l a n a t i o n o f 
t h e p a r t i e s ' agreement was t h a t Alabama had been t h e c h i l d ' s 
home s t a t e " w i t h i n s i x months b e f o r e t h e commencement" o f t h e 
f a t h e r ' s a c t i o n i n t h e t r i a l c o u r t . See § 3 0 - 3 B - 2 0 1 ( a ) ( 1 ) , 
A l a . Code 1 975, and § 1 4 - 1 3 - 2 0 1 ( 1 ) ( a ) , C o l o . Rev. S t a t . 
( 2 0 0 9 ) . 
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d i s p u t e t h a t t h e c h i l d was a b s e n t f r o m Alabama when t h e f a t h e r 

i n i t i a t e d h i s c l a i m s e e k i n g c u s t o d y o f t h e c h i l d . 

R a t h e r , i n a r g u i n g t h a t t h e t r i a l c o u r t had i m p r o p e r l y 

d e t e r m i n e d i t c o u l d e x e r c i s e j u r i s d i c t i o n u n d e r § 30-3B-

2 0 1 ( a ) ( 1 ) , t h e mother c o n t e n d s t h a t t h e f a t h e r d i d n o t 

" c o n t i n u e [ ] t o l i v e " i n A l a b a m a . S p e c i f i c a l l y , t h e m o t h e r 

m a i n t a i n s t h a t b e c a u s e t h e f a t h e r moved, a l b e i t t e m p o r a r i l y , 

t o C o l o r a d o , he d i d n o t " c o n t i n u e [ ] t o l i v e " i n Alabama so as 

t o v e s t j u r i s d i c t i o n i n t h e t r i a l c o u r t t o make an i n i t i a l 

c u s t o d y d e t e r m i n a t i o n u n d e r t h e UCCJEA. I n s u p p o r t o f t h a t 

a r g u m e n t , t h e mo t h e r p o i n t s o u t t h a t i n i t s September 23, 

2009, " p e n d e n t e l i t e " o r d e r , t h e t r i a l c o u r t f o u n d t h a t t h e 

f a t h e r had moved f r o m Alabama and had c h a n g e d h i s r e s i d e n c e 

f r o m Alabama t o C o l o r a d o . I n t h a t September 23, 2009, o r d e r , 

t h e t r i a l c o u r t d e t e r m i n e d t h a t t h e f a t h e r had r e l o c a t e d t o 

C o l o r a d o and, as a r e s u l t , t h a t t h e f a t h e r ' s r e s i d e n c y i n 

Alabama f o r t h e p u r p o s e s o f i n i t i a t i n g a d i v o r c e a c t i o n  

p u r s u a n t t o § 30-2-5, A l a . Code 1 975, d i d n o t resume, o r 

s t a r t , u n t i l J u l y 30, 2009. 3 The mo t h e r a r g u e s t h a t t h e t r i a l 

3The t r i a l c o u r t ' s s p e c i f i c f i n d i n g s i n t h e September 23, 
2009, o r d e r r e a d as f o l l o w s : 

" T h i s C o u r t does f i n d f r o m t h e e v i d e n c e , 
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c o u r t ' s f i n d i n g t h a t t h e f a t h e r c h a n g e d h i s r e s i d e n c e f o r t h e 

however, t h a t i t l a c k s s u b j e c t - m a t t e r j u r i s d i c t i o n 
t o e n t e r a d i v o r c e b e tween t h e p a r t i e s b a s e d upon 
t h e C o m p l a i n t f o r D i v o r c e h a v i n g been f i l e d by t h e 
[ f a t h e r ] , w i t h o u t h i s s a t i s f y i n g t h e r e s i d e n c y 
r e q u i r e m e n t o f s i x months as s e t f o r t h i n § 30-2-5, 
Code o f Alabama ( 1 9 7 5 ) . T h i s C o u r t f i n d s f r o m t h e 
e v i d e n c e p r e s e n t e d a t s a i d h e a r i n g t h a t t h e [ f a t h e r ] 
moved f r o m t h e S t a t e o f Al a b a m a on J u l y 24, 2009, 
w i t h h i s c a r p a c k e d f u l l o f b e l o n g i n g s and t h e 
p a r t i e s ' two f a m i l y c a t s ; a r r i v i n g i n t h e S t a t e o f 
C o l o r a d o on J u l y 26, 2009, h a v i n g r e n t e d a room f o r 
a month a t an e x t e n d e d - s t a y m o t e l ; t h a t he i n t e n d e d 
t o f i n d a more permanent p l a c e t o l i v e , f i n d a j o b , 
go t o m a r r i a g e c o u n s e l i n g w i t h h i s w i f e i n an e f f o r t 
t o r e c o n c i l e t h e p a r t i e s ' m a r r i a g e ; and t h e n move 
i n t o a more permanent r e s i d e n c e , s u c h as an 
a p a r t m e n t , w i t h h i s w i f e and c h i l d as a f a m i l y . 
Even t h o u g h he was r e q u i r e d t o l e a v e t h e S t a t e o f 
C o l o r a d o on J u l y 30, 2009, b e c a u s e o f a m e d i c a l 
emergency r e l a t i n g t o h i s e y e s , he i n f o r m e d t h e 
[ m o t h e r ] , when he l e f t t h a t he w o u l d be b a c k . H i s 
r e l o c a t i o n t o t h e S t a t e o f C o l o r a d o r e s u l t e d i n h i s 
r e s i d e n c y i n t h e S t a t e o f A l a b a m a , f o r t h e p u r p o s e s 
o f § 30-2-5, Code o f Alabama ( 1 9 7 5 ) , n o t s t a r t i n g 
u n t i l J u l y 30, 2009. As a r e s u l t , he had n o t been 
a bona f i d e r e s i d e n t o f t h e S t a t e o f Alabama f o r s i x 
months p r i o r t o t h e f i l i n g o f t h i s c a s e by him. As 
t o t h e r e q u e s t made by t h e [ f a t h e r ] , f o r t h i s C o u r t 
t o e n t e r a [ju d g m e n t ] d i v o r c i n g t h e p a r t i e s , t h e 
M o t i o n t o D i s m i s s D i v o r c e C o m p l a i n t f i l e d by t h e 
[mother] i s g r a n t e d . However, t h e r e m a i n i n g c l a i m s 
f o r r e l i e f s e t f o r t h i n t h e C o m p l a i n t f o r D i v o r c e 
f i l e d by t h e [ f a t h e r ] s h a l l r e m a i n p e n d i n g b e f o r e 
t h i s C o u r t , u n t i l f u r t h e r o r d e r . " 

We a l s o n o t e t h a t t h i s c o u r t has n o t been a s k e d t o r u l e 
on t h e p r o p r i e t y o f t h e t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t i t 
l a c k e d j u r i s d i c t i o n p u r s u a n t t o § 30-2-5, A l a . Code 1975, o v e r 
t h e d i s s o l u t i o n o f t h e m a r r i a g e and t h e m a r i t a l r e s . 
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p u r p o s e s o f i n i t i a t i n g a d i v o r c e a c t i o n a l s o p r e v e n t s t h e 

t r i a l c o u r t f r o m e x e r c i s i n g j u r i s d i c t i o n o v e r t h e c u s t o d y 

d i s p u t e u n d e r t h e p a r t o f § 3 0 - 3 B - 2 0 1 ( a ) ( 1 ) r e q u i r i n g , among 

o t h e r t h i n g s , t h a t a p a r e n t " c o n t i n u e [ ] t o l i v e " i n A l a b a m a . 

I n a s s e r t i n g h e r a r g u m e n t s , t h e m o t h e r a d v o c a t e s an 

i n t e r p r e t a t i o n o f t h e t e r m " c o n t i n u e s t o l i v e " t h a t w o u l d 

e q u a t e i t t o t h e t e r m s " r e s i d e n c y " o r " d o m i c i l e , " as t h o s e 

t e r m s have been i n t e r p r e t e d by t h e c o u r t s i n v a r i o u s 

s i t u a t i o n s . The s p e c i f i c a u t h o r i t y c i t e d by t h e mot h e r 

i n t e r p r e t s t h e r e s i d e n c y r e q u i r e m e n t s f o r j u r i s d i c t i o n o v e r a 

d i v o r c e a c t i o n f i l e d p u r s u a n t t o § 30-2-5, A l a . Code 1975. 

See Ex p a r t e F e r g u s o n , 15 So. 3d 520 ( A l a . C i v . App. 2 0 0 8 ) ; 

and L i v e r m o r e v. L i v e r m o r e , 822 So. 2d 437 ( A l a . C i v . App. 

2 0 0 1 ) . However, t h o s e a u t h o r i t i e s d e m o n s t r a t e t h a t i f t h e 

d e f e n d i n g p a r t y i s a " n o n r e s i d e n t , " t h e p a r t y who f i l e d t h e 

d i v o r c e a c t i o n i s r e q u i r e d t o be a "bona f i d e r e s i d e n t " o f 

Alabama i n o r d e r t h a t an Alabama t r i a l c o u r t o b t a i n 

j u r i s d i c t i o n o v e r t h e " m a r i t a l r e s . " Ex p a r t e F e r g u s o n , 15 

So. 3d a t 521-22; L i v e r m o r e v. L i v e r m o r e , 822 So. 2d a t 442. 

I n b o t h o f t h o s e c a s e s , t h e c o u r t s s t a t e d t h a t f o r t h e 

p u r p o s e s o f § 30-2-5 r e s i d e n c y i s t h e same t h i n g as d o m i c i l e 
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and t h a t d o m i c i l e r e q u i r e s p h y s i c a l p r e s e n c e i n a p l a c e and an 

i n t e n t t o r e m a i n i n t h a t p l a c e o r r e t u r n t o i t i f one i s 

a b s e n t f r o m i t . Ex p a r t e F e r g u s o n , 15 So. 3d a t 522 ; 

L i v e r m o r e v. L i v e r m o r e , 822 So. 2d a t 442. 

The mother a l s o c i t e s I n r e M a r r i a g e o f B a r n e s , s u p r a , i n 

w h i c h t h e p a r t i e s , who had l i v e d i n C o l o r a d o d u r i n g t h e i r 

m a r r i a g e , moved t o V i r g i n i a . A f t e r l i v i n g i n V i r g i n i a f o r 

f i v e weeks, t h e w i f e r e t u r n e d t o C o l o r a d o and f i l e d a 

c o m p l a i n t s e e k i n g a d i v o r c e and c u s t o d y o f t h e p a r t i e s ' 

c h i l d r e n . The c a s e i n v o l v e d a p r o v i s i o n o f t h e f o r m e r U n i f o r m 

C h i l d C u s t o d y J u r i s d i c t i o n A c t ("UCCJA") s i m i l a r t o t h e 

p r o v i s i o n a t i s s u e i n § 3 0 - 3 B - 2 0 1 ( a ) ( 1 ) , A l a . Code 1975. I n 

t h a t c a s e , t h e C o l o r a d o C o u r t o f A p p e a l s t r e a t e d t h e p h r a s e 

" c o n t i n u e s t o l i v e " u n d e r t h e f o r m e r UCCJA as e q u i v a l e n t t o 

" r e s i d e n c y , " and i t h e l d t h a t b e c a u s e t h e p a r t i e s had become 

r e s i d e n t s o f V i r g i n i a t h e C o l o r a d o c o u r t l a c k e d j u r i s d i c t i o n 

o v e r t h e w i f e ' s c u s t o d y c l a i m . I n r e M a r r i a g e o f B a r n e s , 

s u p r a . 

The mother c o n t e n d s , and o u r r e s e a r c h v e r i f i e s , t h a t no 

Alabama c a s e has c o n s t r u e d t h e p h r a s e " c o n t i n u e s t o l i v e " i n 

§ 3 0 - 3 B - 2 0 1 ( a ) ( 1 ) , A l a . Code 1975. The mother p o i n t s o u t t h a t 
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i n S t u l c e v. S t u l c e , 961 So. 2d 173, 175 n. 2 ( A l a . C i v . App. 

2 0 0 7 ) , t h i s c o u r t , i n r e s o l v i n g a d i s p u t e i n v o l v i n g t h e 

p r i o r i t y o f two s i m u l t a n e o u s c u s t o d y p r o c e e d i n g s i n s e p a r a t e 

s t a t e s , e q u a t e d t h e t e r m " c o n t i n u e s t o l i v e " w i t h " s t i l l 

r e s i d i n g i n A l a b a m a . " However, t h e c o u r t d i d so i n d i c t a i n 

a f o o t n o t e , and t h e i n t e r p r e t a t i o n o f t h e p h r a s e " c o n t i n u e s t o 

l i v e " was n o t b e f o r e t h i s c o u r t i n t h a t c a s e . A c c o r d i n g l y , 

b e c a u s e i n S t u l c e v. S t u l c e , s u p r a , t h e d i s p u t e was n o t o v e r 

t h e i s s u e o f t h e c h i l d ' s home s t a t e u n d e r t h e p o r t i o n o f § 30-

3 b - 2 0 1 ( a ) ( 1 ) a t i s s u e i n t h i s a p p e a l , we a r e u n w i l l i n g , 

w i t h o u t any f u r t h e r i n q u i r y , t o be bound by t h a t a u t h o r i t y . 

"'Words u s e d i n a s t a t u t e must be g i v e n t h e i r 
n a t u r a l , p l a i n , o r d i n a r y , and commonly u n d e r s t o o d 
m e a n i n g , and where p l a i n l a n g u a g e i s u s e d a c o u r t i s 
b ound t o i n t e r p r e t t h a t l a n g u a g e t o mean e x a c t l y 
what i t s a y s . I f t h e l a n g u a g e o f t h e s t a t u t e i s 
u n a m b i g u o u s , t h e n t h e r e i s no room f o r j u d i c i a l 
c o n s t r u c t i o n and t h e c l e a r l y e x p r e s s e d i n t e n t o f t h e 
l e g i s l a t u r e must be g i v e n e f f e c t . ' " 

B l u e C r o s s & B l u e S h i e l d o f A l a b a m a , I n c . v. N i e l s e n , 714 So. 

2d 293, 296 ( A l a . 1998) ( q u o t i n g IMED C o r p . v. Systems Eng'g 

A s s o c s . C o r p . , 602 So. 2d 344, 346 ( A l a . 1 9 9 2 ) ) . 

"When i n t e r p r e t i n g a s t a t u t e , t h i s C o u r t must r e a d 
t h e s t a t u t e as a w h ole b e c a u s e s t a t u t o r y l a n g u a g e 
depends on c o n t e x t ; we w i l l presume t h a t t h e  
L e g i s l a t u r e knew t h e m e a n i n g o f t h e words i t u s e d  
when i t e n a c t e d t h e s t a t u t e . Ex p a r t e J a c k s o n , 614 
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So. 2d 405, 406-07 ( A l a . 1 9 9 3 ) . A d d i t i o n a l l y , when 
a t e r m i s n o t d e f i n e d i n a s t a t u t e , t h e commonly 
a c c e p t e d d e f i n i t i o n o f t h e t e r m s h o u l d be a p p l i e d . 
R e p u b l i c S t e e l C o r p . v. Ho r n , 268 A l a . 279, 281, 105 
So. 2d 446, 447 ( 1 9 5 8 ) . " 

Bean D r e d g i n g , L.L.C. v. Alabama Dep't o f Revenue, 855 So. 2d 

513, 517 ( A l a . 2003) ( e m p h a s i s a d d e d ) . 

The mother a s k s t h i s c o u r t t o i n t e r p r e t t h e p h r a s e 

" c o n t i n u e s t o l i v e " as n o t a l l o w i n g f o r t h e f a t h e r ' s t e m p o r a r y 

move t o C o l o r a d o ; she a d v o c a t e s a c o n s t r u c t i o n o f t h e p h r a s e 

t h a t w o u l d e q u a t e " c o n t i n u e s t o l i v e " w i t h t h e t e r m s 

" r e s i d e n c e " o r " d o m i c i l e , " as t h o s e t e r m s a r e u s e d i n 

d e t e r m i n i n g j u r i s d i c t i o n o v e r a d i v o r c e and t h e m a r i t a l r e s 

u n d e r § 30-2-1 e t s e q . , A l a . Code 1975. I n d e t e r m i n i n g t h e 

r e q u i r e m e n t s f o r j u r i s d i c t i o n t o make an i n i t i a l c u s t o d y 

d e t e r m i n a t i o n u n d e r t h e UCCJEA, however, o u r l e g i s l a t u r e d i d 

n o t r e q u i r e t h a t p a r e n t be a " r e s i d e n t " o f t h i s s t a t e . I t i s 

c l e a r , h owever, t h a t t h e l e g i s l a t u r e was aware o f t h e t e r m 

" r e s i d e n t , " b e c a u s e t h a t t e r m i s u s e d i n o t h e r p a r t s o f t h e 

UCCJEA. See § 3 0 - 3 B - 2 0 5 ( a ) , A l a . Code 1975 ( n o t i c e must be 

p r o v i d e d t o a l l p e r s o n s " e n t i t l e d t o n o t i c e u n d e r t h e l a w o f 

t h i s s t a t e as i n c h i l d c u s t o d y p r o c e e d i n g s b etween r e s i d e n t s 

o f t h i s s t a t e " ) ; see a l s o § 3 0 - 3 B - 2 0 2 ( a ) ( 2 ) , A l a . Code 1975 
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( s t a t i n g t h a t a c o u r t has c o n t i n u i n g j u r i s d i c t i o n u n d e r t h e 

UCCJEA u n t i l , among o t h e r t h i n g s , a c o u r t d e t e r m i n e s a c h i l d 

and t h e c h i l d ' s p a r e n t s "do n o t p r e s e n t l y r e s i d e " i n A l a b a m a ) ; 

and § 3 0 - 3 B - 2 0 3 ( 2 ) , A l a . Code 1975 (a f a c t o r i n d e t e r m i n i n g 

w h e t h e r t h i s c o u r t may m o d i f y a c u s t o d y o r d e r e n t e r e d by 

a n o t h e r s t a t e i s w h e t h e r t h e c h i l d and t h e c h i l d ' s p a r e n t s "do 

n o t p r e s e n t l y r e s i d e " i n A l a b a m a ) . 4 We must presume t h a t t h e 

l e g i s l a t u r e knew t h e d e f i n i t i o n o f t h e t e r m " r e s i d e n t " as t h a t 

t e r m i s u s e d i n d e t e r m i n i n g j u r i s d i c t i o n o v e r a d i v o r c e and 

t h e m a r i t a l r e s . See B l u e C r o s s & B l u e S h i e l d o f A l a b a m a ,  

I n c . v. N i e l s o n , 714 So. 2d a t 2 97 ( " I t i s a f a m i l i a r 

p r i n c i p l e o f s t a t u t o r y i n t e r p r e t a t i o n t h a t t h e L e g i s l a t u r e , i n 

e n a c t i n g new l e g i s l a t i o n , i s p resumed t o know t h e e x i s t i n g 

l a w . " ) . We c o n c l u d e t h a t t h e l e g i s l a t u r e ' s d e c i s i o n n o t t o 

use t h e t e r m " r e s i d e n t " i n p l a c e o f " c o n t i n u e s t o l i v e " i n § 

3 0 - 3 B - 2 0 1 ( a ) ( 1 ) , A l a . Code 1975, i n d i c a t e s t h e l e g i s l a t u r e ' s 

i n t e n t i o n t h a t t h e p h r a s e " c o n t i n u e s t o l i v e " n o t be a f f o r d e d 

4 C o n s i s t e n t w i t h t h e h o l d i n g s i n Ex p a r t e F e r g u s o n , s u p r a , 
and L i v e r m o r e v. L i v e r m o r e , s u p r a , B l a c k ' s Law D i c t i o n a r y 
d e f i n e s t h e t e r m " r e s i d e " as m e a n i n g : " [ t o l ] i v e , d w e l l , 
a b i d e , s o j o u r n , s t a y , r e m a i n , l o d g e . ... To s e t t l e o n e s e l f o r 
a t h i n g i n a p l a c e , t o be s t a t i o n e d , t o r e m a i n o r s t a y , t o 
d w e l l p e r m a n e n t l y o r c o n t i n u o u s l y , t o have a s e t t l e d abode f o r 
a t i m e , t o have one's r e s i d e n c e o r d o m i c i l e " B l a c k ' s 
Law D i c t i o n a r y 1308 ( 6 t h ed. 1 9 9 0 ) . 
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t h e same i n t e r p r e t a t i o n as " r e s i d e n t . " See M c C u l l a r v.  

U n i v e r s a l U n d e r w r i t e r s L i f e I n s . Co., 687 So. 2d 156, 174 

( A l a . 1996) ("'[W]here t h e r e i s a " m a t e r i a l a l t e r a t i o n i n t h e 

l a n g u a g e u s e d i n t h e d i f f e r e n t c l a u s e s , i t i s t o be i n f e r r e d " 

t h a t t h e a l t e r a t i o n s were n o t i n a d v e r t e n t . ' " ) . 

I n e n a c t i n g § 3 0 - 3 B - 2 0 1 ( a ) ( 1 ) , t h e Alabama l e g i s l a t u r e 

u s e d t h e s p e c i f i c p h r a s e " c o n t i n u e s t o l i v e . " The f a t h e r ' s 

move t o C o l o r a d o , w h i l e a f f e c t i n g a d e t e r m i n a t i o n o f h i s 

r e s i d e n c e o r d o m i c i l e f o r p u r p o s e s o f § 30-2-5, A l a . Code 

1975, does n o t n e c e s s a r i l y have t h e same i m p a c t on a 

d e t e r m i n a t i o n w h e t h e r t h e f a t h e r " c o n t i n u e [ d ] t o l i v e " i n 

Alabama f o r t h e p u r p o s e s o f § 3 0 - 3 B - 2 0 1 ( a ) ( 1 ) , A l a . Code 1975. 

I n t h i s c a s e , t h e f a t h e r has l i v e d i n Alabama s i n c e September 

2007, w i t h t h e e x c e p t i o n o f a p p r o x i m a t e l y one week i n w h i c h he 

went t o C o l o r a d o . A l t h o u g h t h e f a t h e r i n t e n d e d t o r e m a i n i n 

C o l o r a d o , he d i d n o t do s o . I n s t e a d , t h e f a t h e r r e t u r n e d t o 

Alabama w i t h i n a week and has r e m a i n e d i n Alabama s i n c e t h a t 

t i m e . A l t h o u g h t h e f a t h e r ' s i n t e n t t o r e m a i n i n C o l o r a d o i s 

r e l e v a n t t o a d e t e r m i n a t i o n o f h i s r e s i d e n c e o r d o m i c i l e , we 

a r e n o t c o n v i n c e d t h a t , i n t h i s c a s e , t h e i n t e n t t o move t o 

C o l o r a d o was r e l e v a n t t o t h e d e t e r m i n a t i o n w h e t h e r t h e f a t h e r 
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" c o n t i n u e s t o l i v e " i n A l a b a m a . "We t h i n k i t s i g n i f i c a n t t h a t 

t h e L e g i s l a t u r e c h o s e t h e word ' l i v e [ ] ' as o p p o s e d t o 

' r e s i d e [ ] ' o r '... d o m i c i l e [ ] . ' The t e s t f o r ' r e s i d e n c e ' o r 

' d o m i c i l e ' t y p i c a l l y i n v o l v e s an i n q u i r y i n t o a p e r s o n ' s 

i n t e n t . " P o w e l l v. S t o v e r , 165 S.W.3d 322, 326 (Tex. 2 0 0 5 ) . 

I t i s c l e a r , h o w e v e r , t h a t t h e f a m i l y had l i v e d i n 

A labama f r o m September 2007 u n t i l A p r i l 2009, and t h a t , w i t h 

t h e e x c e p t i o n o f t h e week i n J u l y 2009 g i v i n g r i s e t o t h i s 

i s s u e , t h e f a t h e r has c o n t i n u e d t o l i v e i n A l a b a m a . We c a n n o t 

s a y , g i v e n t h e s p e c i f i c f a c t s o f t h i s c a s e , t h a t t h e t r i a l 

c o u r t " c l e a r l y a b u s e d i t s d i s c r e t i o n " i n d e t e r m i n i n g t h a t i t 

had j u r i s d i c t i o n p u r s u a n t t o § 3 0 - 3 B - 2 0 1 ( a ) ( 1 ) , A l a . Code 

1975, o v e r t h e p a r t i e s ' c u s t o d y d i s p u t e . 5 Ex p a r t e F l i n t  

C o n s t r . Co., 775 So. 2d a t 808. 

A l t h o u g h t h e m other f i l e d h e r a c t i o n s e e k i n g a d i v o r c e i n 

t h e C o l o r a d o c o u r t b e f o r e t h e f a t h e r f i l e d h i s a c t i o n i n 

A l a b a m a , we must d i s a g r e e w i t h t h e m o t h e r ' s argument t h a t t h e 

C o l o r a d o c o u r t s h o u l d be t h e f o r u m t o d e t e r m i n e w h e t h e r 

Alabama o r C o l o r a d o i s t h e more c o n v e n i e n t o r a p p r o p r i a t e 

5As a l r e a d y i n d i c a t e d , we have c o n f i n e d t h i s o p i n i o n t o 
t h e s p e c i f i c f a c t s o f t h i s c a s e . The i n t e r p r e t a t i o n o f t h e 
main o p i n i o n s e t f o r t h i n t h e l a s t p a r a g r a p h o f t h e d i s s e n t i s 
n o t t h e h o l d i n g o f t h e c o u r t . 
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f o r u m i n w h i c h t o r e s o l v e t h e p a r t i e s ' c u s t o d y d i s p u t e . As we 

have a l r e a d y s t a t e d , u n d e r t h e f a c t s o f t h i s c a s e , t h e 

C o l o r a d o c o u r t c o u l d e x e r c i s e j u r i s d i c t i o n u n d e r i t s 

c o u n t e r p a r t t o § 30-3B-201(b) o n l y i f Alabama d i d n o t have 

j u r i s d i c t i o n u n d e r § 3 0 - 3 B - 2 0 1 ( a ) ( 1 ) , A l a . Code 1975, o r i f 

Alabama d e c l i n e d t o e x e r c i s e j u r i s d i c t i o n . § 1 4 - 1 3 - 2 0 1 ( b ) , 

C o l o . Rev. S t a t . ( 2 0 0 9 ) . 6 D u r i n g t h e t e l e p h o n e c o n f e r e n c e , 

6The r e l e v a n t p o r t i o n s o f t h e C o l o r a d o UCCJEA p r o v i s i o n 
r e a d , i n p e r t i n e n t p a r t : 

"(1) E x c e p t as o t h e r w i s e p r o v i d e d i n s e c t i o n 
14-13-204, a c o u r t o f t h i s s t a t e has j u r i s d i c t i o n t o 
make an i n i t i a l c h i l d - c u s t o d y d e t e r m i n a t i o n o n l y i f : 

"(a) T h i s s t a t e i s t h e home s t a t e o f 
t h e c h i l d on t h e d a t e o f t h e commencement 
o f t h e p r o c e e d i n g , o r was t h e home s t a t e o f 
t h e c h i l d w i t h i n s i x months b e f o r e t h e 
commencement o f t h e p r o c e e d i n g and t h e 
c h i l d i s a b s e n t f r o m t h i s s t a t e b u t a 
p a r e n t o r p e r s o n a c t i n g as a p a r e n t 
c o n t i n u e s t o l i v e i n t h i s s t a t e ; 

"(b) A c o u r t o f a n o t h e r s t a t e does n o t 
have j u r i s d i c t i o n u n d e r a p r o v i s i o n o f l a w 
a d o p t e d by t h a t s t a t e t h a t i s i n 
s u b s t a n t i a l c o n f o r m i t y w i t h p a r a g r a p h (a) 
o f t h i s s u b s e c t i o n ( 1 ) , o r a c o u r t o f t h e 
home s t a t e o f t h e c h i l d has d e c l i n e d t o 
e x e r c i s e j u r i s d i c t i o n on t h e g r o u n d t h a t 
t h i s s t a t e i s t h e more a p p r o p r i a t e f o r u m 
u n d e r a p r o v i s i o n o f l a w a d o p t e d by t h a t 
s t a t e t h a t i s i n s u b s t a n t i a l c o n f o r m i t y 
w i t h s e c t i o n 14-13-207 o r 14-13-208, and: 
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b o t h t h e t r i a l c o u r t and t h e C o l o r a d o c o u r t r e c o g n i z e d t h a t 

f a c t . 

G i v e n t h e s p e c i f i c f a c t s o f t h i s c a s e , t h i s c o u r t a f f i r m s 

t h e t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t , p u r s u a n t t o § 30-3B-

2 0 1 ( a ) ( 1 ) , i t had j u r i s d i c t i o n t o make an i n i t i a l c u s t o d y 

d e t e r m i n a t i o n . A l t h o u g h i t d e t e r m i n e d i t had j u r i s d i c t i o n 

u n d e r § 3 0 - 3 B - 2 0 1 ( a ) ( 1 ) , A l a . Code 1975, t h e t r i a l c o u r t c o u l d 

have d e c l i n e d t o e x e r c i s e j u r i s d i c t i o n o v e r t h e p a r t i e s ' 

c u s t o d y c l a i m s on t h e b a s i s t h a t C o l o r a d o was a more 

c o n v e n i e n t o r a p p r o p r i a t e f o r u m i n w h i c h t o l i t i g a t e t h e 

c u s t o d y d i s p u t e . See § 3 0 - 3 B - 2 0 7 ( a ) , A l a . Code 1975. 

The t r i a l c o u r t , i n i t s O c t o b e r 7, 2009, o r d e r , c o n s i d e r e d 

t h e f a c t o r s s e t f o r t h i n § 30-3B-207 p e r t a i n i n g t o t h e 

" ( I ) The c h i l d and t h e 
c h i l d ' s p a r e n t s , o r t h e c h i l d and 
a t l e a s t one p a r e n t o r a p e r s o n 
a c t i n g as a p a r e n t , have a 
s i g n i f i c a n t c o n n e c t i o n w i t h t h i s 
s t a t e o t h e r t h a n mere p h y s i c a l 
p r e s e n c e ; and 

" ( I I ) S u b s t a n t i a l e v i d e n c e 
i s a v a i l a b l e i n t h i s s t a t e 
c o n c e r n i n g t h e c h i l d ' s c a r e , 
p r o t e c t i o n , t r a i n i n g , a n d 
p e r s o n a l r e l a t i o n s h i p s . " 

§ 1 4 - 1 3 - 2 0 1 ( 1 ) , C o l o . Rev. S t a t . ( 2 0 0 9 ) . 
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c o n v e n i e n c e o f t h e r e s p e c t i v e f o r u m s . The t r i a l c o u r t 

c o n c l u d e d : 

" T h i s C o u r t does n o t f i n d t h a t t h e h a n d l i n g o f t h i s 
c a s e by t h e Alabama c o u r t i s any more i n c o n v e n i e n t t o 
t h e [mother] t h a n w o u l d be t h e i n c o n v e n i e n c e t o t h e 
[ f a t h e r ] i f t h e i s s u e s i n t h i s c a s e were t o be 
h a n d l e d i n t h e S t a t e o f C o l o r a d o . As a r e s u l t , t h i s 
C o u r t assumes j u r i s d i c t i o n o f s a i d i s s u e s . " 

The m o t h e r has n o t a s s e r t e d any argument t h a t t h e t r i a l c o u r t 

e r r e d i n r e a c h i n g t h a t f a c t u a l d e t e r m i n a t i o n . A c c o r d i n g l y , 

any s u c h argument i s deemed t o have been w a i v e d . Ex p a r t e 

S i m p s o n , [Ms. 1 08 0 981 , O c t . 1 6, 200 9] So. 3d , 

( A l a . 2 0 0 9 ) . 

PETITION DENIED. 

P i t t m a n , B r y a n , and Thomas, J J . , c o n c u r . 

Moore, J . , d i s s e n t s , w i t h w r i t i n g . 
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MOORE, Judge, d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t from the main o p i n i o n because I 

cannot agree t h a t the f a t h e r " c o n t i n u e s t o l i v e " i n Alabama i n 

accordance w i t h § 30-3B-201(a)(1), A l a . Code 1975, a p a r t of 

the U n i f o r m C h i l d Custody J u r i s d i c t i o n and Enforcement A c t 

("the UCCJEA"), § 30-3-101 e t seq., A l a . Code 1975. 

S e c t i o n 30-3B-201 p r o v i d e s , i n p e r t i n e n t p a r t : 

"(a) Except as o t h e r w i s e p r o v i d e d i n S e c t i o n 
30-3B-204, [ A l a . Code 1975,] a c o u r t o f t h i s s t a t e 
has j u r i s d i c t i o n t o make an i n i t i a l c h i l d c u s t o d y 
d e t e r m i n a t i o n o n l y i f : 

"(1) T h i s s t a t e i s the home s t a t e o f 
the c h i l d on the date o f the commencement 
of the p r o c e e d i n g , or was the home s t a t e o f 
the c h i l d w i t h i n s i x months b e f o r e the 
commencement of the p r o c e e d i n g and the 
c h i l d i s absent from t h i s s t a t e but a 
p a r e n t or person a c t i n g as a p a r e n t 
c o n t i n u e s t o l i v e i n t h i s s t a t e . " 

P u r s u a n t t o the above-quoted language, a c o u r t of t h i s s t a t e 

has j u r i s d i c t i o n t o make an i n i t i a l c u s t o d y d e t e r m i n a t i o n when 

Alabama was the home s t a t e o f the c h i l d w i t h i n s i x months 

b e f o r e the commencement of the p r o c e e d i n g and the c h i l d i s 

absent from t h i s s t a t e but a p a r e n t " c o n t i n u e s t o l i v e " i n 

t h i s s t a t e . 
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In o r d i n a r y p a r l a n c e , the term " c o n t i n u e " means " t o 

m a i n t a i n w i t h o u t i n t e r r u p t i o n a c o n d i t i o n , c o u r s e , or a c t i o n " 

or " t o remain i n a p l a c e or c o n d i t i o n . " Merriam-Webster's  

C o l l e g i a t e D i c t i o n a r y 270 (11th ed. 2003). See Bean Dredging,  

L.L.C. v. Alabama Dep't of Revenue, 855 So. 2d 513, 517 ( A l a . 

2003) ("when a term i s not d e f i n e d i n a s t a t u t e , the commonly 

a c c e p t e d d e f i n i t i o n o f the term s h o u l d be a p p l i e d " ) . The word 

" c o n t i n u e s " i s d e r i v e d from the L a t i n word " c o n t i n u u s " meaning 

" u n i n t e r r u p t e d . " E.A. Andrews, LL.D., Copious and C r i t i c a l  

L a t i n - E n g l i s h L e x i c o n 372 (1870). In the c o n t e x t of 

s u b s e c t i o n (a)(1) o f § 30-3B-201, the c l a u s e "but a p a r e n t ... 

c o n t i n u e s t o l i v e i n t h i s s t a t e " r e l a t e s t o the p r i o r phrase 

"the c h i l d i s absent from t h i s s t a t e . " Smith v. Alabama  

M e d i c a i d Agency, 461 So. 2d 817, 819 ( A l a . C i v . App. 1984) 

( " s t a t u t o r y terms are t o be viewed i n l i g h t o f t h e i r u s u a l and 

o r d i n a r y meaning w i t h c o n s i d e r a t i o n t o the purpose and c o n t e x t 

o f the s t a t u t e where th e y are fo u n d " ) . In o t h e r words, the 

l e g i s l a t u r e i n t e n d e d t h a t the c o n t i n u i t y of the p a r e n t ' s 

l i v i n g i n t h i s s t a t e would be measured a g a i n s t the p e r i o d o f 

the absence o f the c h i l d from t h i s s t a t e . Thus, the wording 

of s u b s e c t i o n (a)(1) suggests t h a t Alabama would r e t a i n home-
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s t a t e j u r i s d i c t i o n o n l y when (1) t h i s s t a t e was the home s t a t e 

of the c h i l d w i t h i n s i x months of the commencement o f the 

p r o c e e d i n g , (2) the c h i l d i s absent from the s t a t e on the date 

of the commencement of the p r o c e e d i n g , and (3) the p a r e n t has 

c o n t i n u o u s l y l i v e d i n Alabama from the time o f the i n i t i a l 

absence of the c h i l d from t h i s s t a t e t o the date of the 

commencement of the p r o c e e d i n g . 

That r e a d i n g a l s o comports w i t h the g e n e r a l purposes of 

the UCCJEA, BP E x p l o r a t i o n & O i l , I n c . v. Hopkins, 678 So. 2d 

1052, 1054 ( A l a . 1996) ("The c o u r t i s t o a s c e r t a i n and g i v e 

e f f e c t t o the l e g i s l a t u r e ' s i n t e n t as e x p r e s s e d i n the words 

of the s t a t u t e . " ) , which are t o : 

"(1) A v o i d j u r i s d i c t i o n a l c o m p e t i t i o n and 
c o n f l i c t w i t h c o u r t s of o t h e r s t a t e s i n m a t t e r s of 
c h i l d c u s t o d y which have i n the p a s t r e s u l t e d i n the 
s h i f t i n g of c h i l d r e n from s t a t e t o s t a t e w i t h h a r m f u l 
e f f e c t s on t h e i r w e l l - b e i n g ; 

"(2) Promote c o o p e r a t i o n w i t h the c o u r t s of 
o t h e r S t a t e s t o the end t h a t a cus t o d y decree i s 
re n d e r e d i n t h a t S t a t e which can b e s t d e c i d e the case 
i n the i n t e r e s t o f the c h i l d ; 

"(3) D i s c o u r a g e the use o f the i n t e r s t a t e system 
f o r c o n t i n u i n g c o n t r o v e r s i e s over c h i l d c u s t o d y ; 

"(4) Deter a b d u c t i o n s o f c h i l d r e n ; 

"(5) A v o i d r e l i t i g a t i o n o f cus t o d y 
d e c i s i o n s o f o t h e r s t a t e s i n t h i s s t a t e ; 
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"(6) F a c i l i t a t e the enforcement of c u s t o d y 
decrees of o t h e r s t a t e s . " 

§ 30-3B-101, A l a . Code 1975, O f f i c i a l Comment. By a s s u r i n g 

the c o n t i n u o u s presence of a p a r e n t w i t h i n the s t a t e , § 30-3B-

201(a)(1) d i s c o u r a g e s p a r e n t s from m a n i p u l a t i n g j u r i s d i c t i o n 

or c r e a t i n g j u r i s d i c t i o n a l q u e s t i o n s and c o n f l i c t s by moving 

back and f o r t h between s t a t e s . 

In the p r e s e n t case, the t r i a l c o u r t determined t h a t the 

f a t h e r had l e f t Alabama on J u l y 24, 2009, w i t h the i n t e n t i o n 

of moving permanently t o C o l o r a d o . A f t e r l i v i n g i n C o l o r a d o 

f o r f o u r days, the f a t h e r r e t u r n e d t o Alabama because o f a 

m e d i c a l emergency, and he has l i v e d i n Alabama ever s i n c e . He 

f i l e d h i s cus t o d y c o m p l a i n t w i t h i n a month a f t e r he r e t u r n e d 

t o l i v e i n Alabama. A l t h o u g h I do not p e r c e i v e any bad f a i t h 

on the p a r t o f the f a t h e r i n r e t u r n i n g t o l i v e i n t h i s s t a t e , 

I cannot agree t h a t h i s r e t u r n s a t i s f i e s the " c o n t i n u e s t o 

l i v e " p o r t i o n of § 30-3B-201(a)(1). The f a t h e r c e r t a i n l y 

" l i v e s " i n Alabama now, and he was undoubtedly l i v i n g here 

when he f i l e d h i s c o m p l a i n t , but the f a t h e r d i d not 

" c o n t i n u e [ ] t o l i v e " i n t h i s s t a t e d u r i n g the c h i l d ' s absence, 

w i t h i n the c o n t e m p l a t i o n of § 30-3B-201(a)(1). 
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I b e l i e v e the m a j o r i t y o p i n i o n p l a c e s t oo much emphasis 

on the word " l i v e " and not enough emphasis on the word 

" c o n t i n u e s . " As I u n d e r s t a n d the m a j o r i t y ' s i n t e r p r e t a t i o n , 

so l o n g as a p a r e n t l i v e s i n t h i s s t a t e a t the time o f the 

f i l i n g o f the cust o d y c o m p l a i n t , the p a r e n t s a t i s f i e s the l a s t 

c l a u s e o f § 30-3B-201(a)(1), r e g a r d l e s s o f whether the p a r e n t 

has been l i v i n g o u t s i d e the s t a t e f o r some p e r i o d and has o n l y 

r e c e n t l y r e t u r n e d t o l i v e i n t h i s s t a t e . A l t h o u g h I do not 

f i n d any e v i d e n c e i n the r e c o r d i n d i c a t i n g t h a t the f a t h e r i n 

t h i s case attempted t o do so, the m a j o r i t y ' s i n t e r p r e t a t i o n 

would a l l o w a p a r e n t t o l e a v e t h i s s t a t e d u r i n g the c h i l d ' s 

absence w i t h the purpose of l i v i n g elsewhere and then r e t u r n 

t o l i v i n g w i t h i n t h i s s t a t e s o l e l y t o e s t a b l i s h j u r i s d i c t i o n . 

I cannot concur w i t h e s t a b l i s h i n g any pr e c e d e n t t h a t would 

a l l o w t h a t r e s u l t ; t h e r e f o r e , I r e s p e c t f u l l y d i s s e n t . 
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