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PITTMAN, J u d g e . 

W e n d e l l K e i t h A l e x a n d e r ("the husband") a p p e a l s f r o m a 

judgment d i v o r c i n g h i m f r o m C h a r l e n e J . A l e x a n d e r ("the w i f e " ) 

t h a t , among o t h e r t h i n g s , a warded c u s t o d y o f t h e p a r t i e s ' o n l y 
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c h i l d t o t h e w i f e , d i v i d e d t h e m a r i t a l p r o p e r t y , and awarded 

t h e w i f e an a t t o r n e y ' s f e e i n t h e amount o f $7,500. 

A t t h e t i m e t h e p a r t i e s s e p a r a t e d i n S e p t e m b e r 2 0 0 7 , t h e y 

had been m a r r i e d f o r o v e r 18 y e a r s . I n December 2007 , t h e 

h u s b a n d f i l e d a c o m p l a i n t s e e k i n g , among o t h e r t h i n g s , a 

d i v o r c e f r o m t h e w i f e and j o i n t c u s t o d y o f t h e p a r t i e s ' m i n o r 

c h i l d . The w i f e a n s w e r e d t h e h u s b a n d ' s c o m p l a i n t and f i l e d a 

c o u n t e r c l a i m s e e k i n g s o l e c u s t o d y o f t h e c h i l d , p e r i o d i c 

a l i m o n y , c h i l d s u p p o r t , and a t t o r n e y ' s f e e s . S u b s e q u e n t l y , 

t h e w i f e f i l e d a m o t i o n s e e k i n g p e n d e n t e l i t e c h i l d s u p p o r t 

and a l i m o n y . I n June 2008, t h e t r i a l c o u r t a warded t h e w i f e 

p e n d e n t e l i t e c h i l d s u p p o r t and o r d e r e d t h e h u s b a n d t o make 

t h e w i f e ' s m o t o r - v e h i c l e - l o a n payments and t o m a i n t a i n 

a u t o m o b i l e i n s u r a n c e on t h e w i f e ' s v e h i c l e as t e m p o r a r y 

a l i m o n y . D u r i n g t h e p e n d e n c y o f t h e d i v o r c e a c t i o n , t h e 

m a r i t a l r e s i d e n c e was s o l d and t h e p r o c e e d s o f $ 3 , 0 3 3 p l u s 

$ 1,424 i n e s c r o w f u n d s were p a i d i n t o t h e c o u r t f o r l a t e r 

d i s t r i b u t i o n . 

I n F e b r u a r y 2009, t h e t r i a l c o u r t c o n d u c t e d an o r e t e n u s 

p r o c e e d i n g d u r i n g w h i c h t h e p a r t i e s and t h e h u s b a n d ' s s i s t e r 

t e s t i f i e d . The h u s b a n d t e s t i f i e d t h a t he was a l m o s t 4 6 y e a r s 
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o l d , 1 t h a t he had s e r v e d t h r o u g h o u t t h e m a r r i a g e i n t h e U n i t e d 

S t a t e s C o a s t G u a r d , and t h a t he had r e t i r e d w i t h 20 y e a r s o f 

s e r v i c e i n S e p t e m b e r 2 0 0 8 ; he was r e c e i v i n g r e t i r e m e n t 

b e n e f i t s i n t h e amount o f $1,450 p e r month. A t t r i a l , t h e 

h u s b a n d s t a t e d t h a t he was e m p l o y e d by G-2, I n c . , as a 

s e c u r i t y o f f i c e r and t h a t h i s b i w e e k l y s a l a r y was $ 1,922. 

A l t h o u g h h i s CS-41 c h i l d - s u p p o r t - o b l i g a t i o n income 

s t a t e m e n t / a f f i d a v i t f o r m i n d i c a t e d t h a t he e a r n e d a g r o s s 

m o n t h l y income o f $5,294, t h e h u s b a n d t e s t i f i e d t h a t h i s 

m o n t h l y e x p e n s e s o f $ 4 , 3 8 8 . 7 5 l e f t h i m l e s s t h a n $1,000 i n 

u n d e d i c a t e d m o n t h l y f u n d s . The h u s b a n d a l s o s t a t e d t h a t t h e 

p a r t i e s were i n d e b t e d on a camper t h a t had been s o l d d u r i n g 

t h e p e n d e n c y o f t h e d i v o r c e a c t i o n f o r l e s s t h a n t h e amount o f 

an o u t s t a n d i n g l o a n s e c u r e d by t h a t v e h i c l e ; he t e s t i f i e d t h a t 

he had been m a k i n g m o n t h l y payments o f $ 1 6 9 . 7 5 t o w a r d t h a t 

d e b t . He n o t e d t h a t t h e p a r t i e s had c o n s o l i d a t e d a l l o f t h e i r 

m a r i t a l d e b t s i n t o one l o a n f o r w h i c h he was m a k i n g m o n t h l y 

payments o f $516. 

The h u s b a n d a l s o t e s t i f i e d t h a t , a f t e r t h e p a r t i e s had 

s o l d t h e m a r i t a l r e s i d e n c e , t h e p a r t i e s ' p r i m a r y r e m a i n i n g 

1The h u s b a n d a l s o n o t e d t h a t t h e w i f e i s 3 y e a r s y o u n g e r 
t h a n he i s . 
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a s s e t was t h e h u s b a n d ' s i n d i v i d u a l r e t i r e m e n t a c c o u n t t h a t 

c o n t a i n e d $743 f r o m t h e 200 6 s a l e o f t h e p a r t i e s ' p r e v i o u s 

m a r i t a l r e s i d e n c e . He s t a t e d t h a t t h e p a r t i e s owned two m otor 

v e h i c l e s : a 2004 Dodge t r u c k p r i m a r i l y u s e d by t h e h u s b a n d 

( w h i c h had an o u t s t a n d i n g l o a n o f $11,000 w i t h m o n t h l y 

payments o f $500) and a 2004 GMC E n v o y u s e d p r i m a r i l y by t h e 

w i f e ( w h i c h was encumbered by d e b t i n t h e amount o f $14,000 

w i t h m o n t h l y payments o f $ 6 5 6 ) . F i n a l l y , t h e h u s b a n d s t a t e d 

t h a t he had a c q u i r e d a $450,000 l i f e - i n s u r a n c e p o l i c y t h r o u g h 

t h e m i l i t a r y u n d e r w h i c h t h e w i f e and t h e c h i l d were l i s t e d as 

b e n e f i c i a r i e s ; he t e s t i f i e d t h a t he i n t e n d e d t o m a i n t a i n t h a t 

p o l i c y t o b e n e f i t t h e c h i l d . 

The h u s b a n d t e s t i f i e d t h a t , b e c a u s e he had s e r v e d 20 

y e a r s i n t h e C o a s t G u a r d , had t h e p a r t i e s had been m a r r i e d 20 

y e a r s t h e w i f e w o u l d have been e n t i t l e d t o one f u l l y e a r o f 

m e d i c a l b e n e f i t s f r o m t h e m i l i t a r y f o l l o w i n g t h e d i v o r c e . He 

a s k e d t h a t t h e judgment o f d i v o r c e n o t be e n t e r e d u n t i l a f t e r 

A p r i l 29, 2009 ( t h e p a r t i e s ' 2 0 t h w e d d i n g a n n i v e r s a r y ) , so 

t h a t t h e w i f e c o u l d r e c e i v e t h o s e b e n e f i t s . The h u s b a n d 

t e s t i f i e d t h a t he was w i l l i n g t o use t h e n e t p r o c e e d s o f t h e 
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s a l e o f t h e m a r i t a l r e s i d e n c e t o pay f o r o r t h o d o n t i c w o rk and 

b r a c e s t h a t were needed by t h e c h i l d . 

The w i f e t e s t i f i e d t h a t she had been t h e p r i m a r y 

c a r e g i v e r f o r t h e c h i l d t h r o u g h o u t t h e m a r r i a g e ; she a l s o 

s t a t e d t h a t b e c a u s e t h e h u s b a n d had been d e p l o y e d and a b s e n t 

f o r much o f t h e m a r r i a g e , she had h a n d l e d t h e p a r t i e s ' d a y - t o ¬

day f i n a n c i a l d e a l i n g s . A t t h e t i m e o f t r i a l , t h e w i f e was 

w o r k i n g f o r a l o c a l h o t e l as a f r o n t - d e s k c l e r k e a r n i n g 

a p p r o x i m a t e l y $1,069 p e r m o n t h ; she a l s o w o r k e d as a 

s u b s t i t u t e t e a c h e r e a r n i n g a p p r o x i m a t e l y $235 p e r month. The 

w i f e a l s o t e s t i f i e d t h a t she s u f f e r e d f r o m n e u r o f i b r o m a t o s i s , 

a d i s o r d e r t h a t d i s r u p t s c e l l g r o w t h i n t h e n e r v o u s s y s t e m and 

c a u s e s t u m o r s , u s u a l l y b e n i g n , t o f o r m on n e r v e t i s s u e 

t h r o u g h o u t t h e b o d y ; t h e h u s b a n d c o n f i r m e d t h a t he had known 

a b o u t t h e w i f e ' s c o n d i t i o n b e f o r e t h e y had m a r r i e d . The w i f e 

t e s t i f i e d t h a t she had n o t been a b l e t o f i n d an i n d i v i d u a l 

h e a l t h - i n s u r a n c e p o l i c y t h a t she c o u l d o b t a i n f o l l o w i n g t h e 

d i v o r c e and t h a t i t w o u l d c o s t a p p r o x i m a t e l y $190 p e r month t o 

m a i n t a i n h e r c o v e r a g e t h r o u g h t h e h u s b a n d ' s m i l i t a r y m e d i c a l -

i n s u r a n c e p o l i c y . 
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On M a r c h 12, 2009, t h e t r i a l c o u r t c o n d u c t e d an i n camera 

i n t e r v i e w o f t h e c h i l d ; t h a t i n t e r v i e w was t r a n s c r i b e d and 

i n c l u d e d i n t h e a p p e l l a t e r e c o r d . S u b s e q u e n t l y , on J u n e 5, 

2009, t h e t r i a l c o u r t e n t e r e d a j u d g m e n t d i v o r c i n g t h e p a r t i e s 

b a s e d upon " a c o m p l e t e i n c o m p a t i b i l i t y o f temperament and 

i r r e t r i e v a b l e b r e akdown o f t h e m a r r i a g e . " 2 I n t h a t j u d g m e n t , 

t h e t r i a l c o u r t a warded t h e w i f e " e x c l u s i v e " p h y s i c a l and 

l e g a l c u s t o d y o f t h e c h i l d , a w arded t h e h u s b a n d e x t e n d e d 

a l t e r n a t i n g weekend v i s i t a t i o n w i t h t h e c h i l d , and o r d e r e d t h e 

h u s b a n d t o pay $636 i n m o n t h l y c h i l d s u p p o r t . A d d i t i o n a l l y , 

t h e h u s b a n d was o r d e r e d t o pay m o n t h l y p e r i o d i c a l i m o n y i n t h e 

amount o f $1,000 t o t h e w i f e , and he was o r d e r e d t o o b t a i n 

l i f e - i n s u r a n c e p o l i c i e s t o s e c u r e t h e payment o f b o t h t h o s e 

m o n t h l y o b l i g a t i o n s . The h u s b a n d was a w a r d e d one o f t h e 

p a r t i e s ' two motor v e h i c l e s , and t h e w i f e was awarded t h e 

o t h e r m otor v e h i c l e ; however, t h e h u s b a n d was o r d e r e d t o 

r e t i r e t h e d e b t a s s o c i a t e d w i t h t h e w i f e ' s v e h i c l e and t o 

m a i n t a i n i n s u r a n c e on t h a t v e h i c l e f o r f i v e y e a r s . The 

j u d g m e n t a l s o i n s t r u c t e d t h e h u s b a n d t o m a i n t a i n m e d i c a l -

2The h u s b a n d t e s t i f i e d t h a t he h a d n o t l o v e d t h e w i f e 
s i n c e 2 0 0 5 ; t h e w i f e t e s t i f i e d she h a d t h o u g h t t h a t t h e 
p a r t i e s h a d h a d a s o l i d m a r r i a g e u n t i l t h e h u s b a n d h a d t o l d 
h e r i n S e p t e m b e r 2007 t h a t he w a n t e d a d i v o r c e . 
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i n s u r a n c e c o v e r a g e f o r t h e w i f e f o r f i v e y e a r s , t o p a y f o r h e r 

u n c o v e r e d m e d i c a l e x p e n s e s f o r f i v e y e a r s , and t o pay $7,500 

t o w a r d t h e w i f e ' s a t t o r n e y ' s f e e s . F o l l o w i n g t h e d e n i a l o f 

t h e h u s b a n d ' s p o s t j u d g m e n t m o t i o n by o p e r a t i o n o f l a w , see 

R u l e 59.1, A l a . R. C i v . P., t h e h u s b a n d t i m e l y f i l e d a n o t i c e 

o f a p p e a l . 

The h u s b a n d a s s e r t s n i n e d i s c r e t e i s s u e s i n h i s a p p e l l a t e 

b r i e f , w h i c h can be c o m b i n e d and s u m m a r i z e d as c o n t e n t i o n s 

t h a t t h e t r i a l c o u r t e r r e d p r o c e d u r a l l y i n f a i l i n g t o c o n d u c t 

a h e a r i n g on t h e h u s b a n d ' s p o s t j u d g m e n t m o t i o n ; t h a t t h e t r i a l 

c o u r t e r r e d i n i t s c h i l d - c u s t o d y , c h i l d - v i s i t a t i o n , and c h i l d -

s u p p o r t a w a r d s ; t h a t t h e t r i a l c o u r t e r r e d i n r e q u i r i n g t h e 

h u s b a n d t o s e c u r e h i s c h i l d - s u p p o r t and p e r i o d i c - a l i m o n y 

awards by m a i n t a i n i n g l i f e - i n s u r a n c e p o l i c i e s ; t h a t t h e t r i a l 

c o u r t e r r e d i n o r d e r i n g t h e h u s b a n d t o p r o v i d e h e a l t h -

i n s u r a n c e c o v e r a g e and t o pay f o r u n c o v e r e d m e d i c a l e x p e n s e s 

f o r t h e w i f e f o r f i v e y e a r s ; and t h a t t h e t r i a l c o u r t e r r e d i n 

a w a r d i n g t h e w i f e p e r i o d i c a l i m o n y and an a t t o r n e y ' s f e e . We 

w i l l a d d r e s s t h e h u s b a n d ' s s u b s t a n t i v e a r g u m e n t s f i r s t . 

The h u s b a n d a s s e r t s t h a t t h e t r i a l c o u r t ' s award t o t h e 

w i f e o f " e x c l u s i v e c a r e , c u s t o d y , and c o n t r o l o f t h e p a r t i e s ' 
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m i n o r c h i l d " v i o l a t e s t h e s t a t u t o r y s e c t i o n g o v e r n i n g c h i l d -

c u s t o d y a w a r d s . See A l a . Code 1 975, § 30-3-151. He a l s o 

c o n t e n d s t h a t t h e t r i a l c o u r t i m p r o p e r l y f a i l e d t o award j o i n t 

c u s t o d y as c o n t e m p l a t e d by § 3 0 - 3 - 1 5 2 ( a ) , A l a . Code 1975. 

When a p p e l l a t e c o u r t s r e v i e w a c h i l d - c u s t o d y d e t e r m i n a t i o n 

t h a t was b a s e d upon e v i d e n c e p r e s e n t e d o r e t e n u s , we presume 

t h e t r i a l c o u r t ' s d e c i s i o n i s c o r r e c t : "'A c u s t o d y 

d e t e r m i n a t i o n o f t h e t r i a l c o u r t e n t e r e d upon o r a l t e s t i m o n y 

i s a c c o r d e d a p r e s u m p t i o n o f c o r r e c t n e s s on a p p e a l . ' " Ex p a r t e  

P e r k i n s , 646 So. 2d 46, 47 ( A l a . 1 9 9 4 ) ( q u o t i n g P h i l l i p s v.  

P h i l l i p s , 622 So. 2d 410, 412 ( A l a . C i v . App. 1 9 9 3 ) ) . " T h i s 

p r e s u m p t i o n i s b a s e d on t h e t r i a l c o u r t ' s u n i q u e p o s i t i o n t o 

d i r e c t l y o b s e r v e t h e w i t n e s s e s and t o a s s e s s t h e i r demeanor 

and c r e d i b i l i t y . ... ' I n c h i l d c u s t o d y c a s e s e s p e c i a l l y , t h e 

p e r c e p t i o n o f an a t t e n t i v e t r i a l j u d g e i s o f g r e a t 

i m p o r t a n c e . ' W i l l i a m s v. W i l l i a m s , 402 So. 2d 1029, 1032 ( A l a . 

C i v . App. 1 9 8 1 ) . " Ex p a r t e Fann, 810 So. 2d 631, 633 ( A l a . 

2 0 0 1 ) . 

The h u s b a n d r e l i e s on C l e v e l a n d v. C l e v e l a n d , 18 So. 3d 

950 ( A l a . C i v . App. 2 0 0 9 ) , t o s u p p o r t h i s c o n t e n t i o n t h a t t h e 

t r i a l c o u r t ' s f a i l u r e t o award j o i n t c u s t o d y o f t h e c h i l d t o 
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t h e p a r t i e s c o n s t i t u t e s r e v e r s i b l e e r r o r , b u t h i s r e l i a n c e on 

t h a t d e c i s i o n i s m i s p l a c e d . I n C l e v e l a n d , t h i s c o u r t 

s p e c i f i c a l l y h e l d t h a t " t h e a u t o m a t i c c u s t o d y - m o d i f i c a t i o n 

c l a u s e " a t i s s u e , w h i c h c h a n g e d p h y s i c a l c u s t o d y o f one c h i l d 

b a s e d on f u t u r e c o n t i n g e n c i e s , was i m p r o p e r and due t o be 

r e v e r s e d . I d . a t 952. I n C l e v e l a n d , t h i s c o u r t d i d n o t 

d e t e r m i n e t h a t t h e t r i a l c o u r t had e r r e d i n a w a r d i n g s o l e 

p h y s i c a l c u s t o d y o f t h e o t h e r c h i l d i n t h a t c a s e t o t h e 

m o t h e r . T h i s c o u r t remanded t h e c a s e t o t h e t r i a l c o u r t f o r 

a d e t e r m i n a t i o n as t o what t y p e o f c u s t o d y w o u l d be i n t h e 

f i r s t c h i l d ' s b e s t i n t e r e s t s : s o l e , j o i n t , o r s h a r e d . I d . a t 

956. 

I n t h i s c a s e , however, t h e t r i a l c o u r t ' s judgment s t a t e d 

t h e f o l l o w i n g r e g a r d i n g c u s t o d y : 

"The C o u r t f i n d s t h a t e i t h e r t h e h u s b a n d o r t h e 
w i f e i s a f i t and p r o p e r p e r s o n t o have t h e c a r e , 
c u s t o d y , and c o n t r o l o f t h e i r m i n o r c h i l d 
However, i n c o n s i d e r a t i o n o f t h i s c o u r t ' s mandate t o 
d e c i d e c u s t o d y b a s e d on what i s i n t h e c h i l d ' s b e s t 
i n t e r e s t , t h e c o u r t f i n d s t h a t t h e c h i l d ' s b e s t 
i n t e r e s t s a r e s e r v e d by a w a r d i n g h e r e x c l u s i v e c a r e , 
c u s t o d y and c o n t r o l t o t h e w i f e " 

U n l i k e i n C l e v e l a n d , where t h e p a r t i e s had j o i n t l y w o r k e d o u t 

a s h a r e d o r j o i n t - c u s t o d y a r r a n g e m e n t p e n d e n t e l i t e , t h e 

p a r t i e s i n t h i s c a s e had p r o v e d t o be u n a b l e t o c o n s e n s u a l l y 
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r e a c h s u c h an a g r e e m e n t , and t h e t r i a l c o u r t had been r e q u i r e d 

t o s e t a s p e c i f i c v i s i t a t i o n s c h e d u l e and t o s u p e r v i s e i t 

t h r o u g h o u t t h e p e n d e n c y o f t h e d i v o r c e a c t i o n . I n a d d i t i o n , 

t h e p a r t i e s had d i s a g r e e d as t o w h i c h e x t r a c u r r i c u l a r 

a c t i v i t i e s t h e c h i l d s h o u l d a t t e n d , w h e t h e r t h e c h i l d ' s e a r s 

s h o u l d be p i e r c e d , and w h i c h p l a y m a t e s t h e c h i l d s h o u l d v i s i t 

a f t e r s c h o o l . 3 As n o t e d p r e v i o u s l y , " [ t ] h e t r i a l c o u r t i s i n 

t h e b e s t p o s i t i o n t o make a c u s t o d y d e t e r m i n a t i o n -- i t h e a r s 

t h e e v i d e n c e and o b s e r v e s t h e w i t n e s s e s . A p p e l l a t e c o u r t s do 

n o t s i t i n judgment o f d i s p u t e d e v i d e n c e t h a t was p r e s e n t e d 

o r e t e n u s b e f o r e t h e t r i a l c o u r t i n a c u s t o d y h e a r i n g . " Ex  

p a r t e B r y o w s k y , 676 So. 2d 1322, 1324 ( A l a . 1 9 9 6 ) ; see a l s o Ex 

p a r t e P e r k i n s , 646 So. 2d 46, 47 ( A l a . 1 9 9 4 ) . B a s e d upon t h e 

r e c o r d p r e s e n t e d , we c a n n o t c o n c l u d e t h a t t h e t r i a l c o u r t 

e r r e d i n i t s d e t e r m i n a t i o n t o award p r i m a r y p h y s i c a l and l e g a l 

c u s t o d y t o t h e w i f e . 4 

3 A t one c o n t e n t i o u s p o i n t i n t h e p r o c e e d i n g s , t h e w i f e ' s 
a t t o r n e y commented t o t h e j u d g e t h a t , " f r a n k l y , I d o n ' t t h i n k 
[ t h e p a r t i e s ] c a n a g r e e on t h e w e a t h e r . " 

4We do n o t e n d o r s e t h e t r i a l c o u r t ' s u s e o f t h e t e r m 
" e x c l u s i v e " i n t h e c u s t o d y a w a r d ; we m e r e l y r e a d t h a t 
l a n g u a g e , however i n a r t f u l , t o a w a r d p r i m a r y p h y s i c a l and 
l e g a l c u s t o d y o f t h e c h i l d t o t h e w i f e , s u b j e c t t o t h e 
h u s b a n d ' s v i s i t a t i o n r i g h t s . 
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The h u s b a n d n e x t c h a l l e n g e s t h e t r i a l c o u r t ' s a ward o f 

" o n l y " two weeks o f summer v i s i t a t i o n . We n o t e t h a t " ' [ t ] h e 

t r i a l c o u r t i s e n t r u s t e d t o b a l a n c e t h e r i g h t s o f t h e p a r e n t s 

w i t h t h e c h i l d ' s b e s t i n t e r e s t s t o f a s h i o n a v i s i t a t i o n award 

t h a t i s t a i l o r e d t o t h e s p e c i f i c f a c t s and c i r c u m s t a n c e s o f 

t h e i n d i v i d u a l c a s e . ' " R a t l i f f v. R a t l i f f , 5 So. 3d 570, 586 

( A l a . C i v . App. 2008) ( q u o t i n g N a u d i t t v. Haddock, 882 So. 2d 

364, 367 ( A l a . C i v . App. 2 0 0 3 ) ) . M o r e o v e r , " [ t ] h e 

d e t e r m i n a t i o n o f p r o p e r v i s i t a t i o n ... i s w i t h i n t h e s o u n d 

d i s c r e t i o n o f t h e t r i a l c o u r t , and t h a t c o u r t ' s d e t e r m i n a t i o n 

s h o u l d n o t be r e v e r s e d by an a p p e l l a t e c o u r t a b s e n t a s h o w i n g 

o f an abuse o f d i s c r e t i o n . " Ex p a r t e B l a n d , 796 So. 2d 340, 

343 ( A l a . 2 0 0 0 ) . The h u s b a n d r e l i e s s o l e l y on F l a n a g a n v. 

F l a n a g a n , 656 So. 2d 1228 ( A l a . C i v . App. 1 9 9 5 ) , f o r t h e 

p r o p o s i t i o n t h a t he i s l e g a l l y e n t i t l e d t o a t l e a s t f o u r weeks 

o f summer v i s i t a t i o n . The t r i a l c o u r t i n F l a n a g a n had awarded 

c h i l d v i s i t a t i o n o f one weekend p e r month, one month d u r i n g 

t h e summer, and one week d u r i n g t h e C h r i s t m a s h o l i d a y s t o t h e 

n o n c u s t o d i a l p a r e n t . T h i s c o u r t d e c i d e d t h a t 

" o u r c h i l d s u p p o r t g u i d e l i n e s do n o t a u t h o r i z e 
a b a t e ment o f c h i l d s u p p o r t d u r i n g p e r i o d s o f 
v i s i t a t i o n t h a t a r e n o t ' s u b s t a n t i a l l y i n e x c e s s o f 
t h o s e c u s t o m a r i l y a p p r o v e d o r o r d e r e d by t h e c o u r t . ' 
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R u l e 3 2 ( A ) ( 1 ) ( a ) . I f t h e t r i a l c o u r t o r d e r s an 
a b a t e ment o f s u p p o r t d u r i n g a s t a n d a r d v i s i t a t i o n  
p e r i o d , s u c h as t h e one-month summer v i s i t a t i o n 
p e r i o d r e l e v a n t h e r e , t h e n t h e c o u r t has d e v i a t e d 
f r o m t h e g u i d e l i n e s and must s t a t e i t s r e a s o n s f o r 
t h e d e v i a t i o n . " 

F l a n a g a n , 656 So. 2d a t 1232 ( e m p h a s i s a d d e d ) . The h u s b a n d i n 

t h i s c a s e e x t r a p o l a t e s t h a t , b e c a u s e t h e f a t h e r i n F l a n a g a n 

r e c e i v e d f o u r weeks i n t h e summer and t h a t t h a t was l a b e l e d as 

" s t a n d a r d , " he n e c e s s a r i l y was i m p r o p e r l y d e n i e d " s t a n d a r d 

summer v i s i t a t i o n " w i t h t h e c h i l d . I n t h i s c a s e , however, t h e 

h u s b a n d was a warded v i s i t a t i o n e v e r y o t h e r week f r o m T h u r s d a y 

a t 5 p.m. t o Sunday a t 5 p.m., t o g e t h e r w i t h 10 a d d i t i o n a l 

h o l i d a y s , i n c l u d i n g o n e - h a l f o f t h e c h i l d ' s T h a n k s g i v i n g , 

C h r i s t m a s , and s p r i n g - b r e a k h o l i d a y s . C o m p a r i n g t h e 

v i s i t a t i o n s c h e d u l e i n F l a n a g a n w i t h t h e v i s i t a t i o n awarded i n 

t h i s c a s e , we can see t h a t t h e h u s b a n d has been awarded a 

s u b s t a n t i a l amount o f v i s i t a t i o n w i t h t h e c h i l d t h r o u g h o u t t h e 

y e a r , and we c a n n o t c o n c l u d e t h a t t h e t r i a l c o u r t e r r e d i n 

a w a r d i n g t h e h u s b a n d o n l y two weeks o f v i s i t a t i o n d u r i n g t h e 

summer. See B l a n d , 796 So. 2d a t 343; see a l s o G i l l i a m v. 

G i l l i a m , 876 So. 2d 1135, 1143 ( A l a . C i v . App. 2 0 0 3 ) . 

The h u s b a n d a l s o c o m p l a i n s t h a t t h e t r i a l c o u r t e r r e d i n 

n o t a b a t i n g h i s c h i l d - s u p p o r t o b l i g a t i o n . He r e l i e s on 
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F l a n a g a n t o s u p p o r t h i s c o n t e n t i o n t h a t t h e t r i a l c o u r t ' s 

d e c i s i o n n o t t o a b a t e h i s c h i l d - s u p p o r t payments d u r i n g 

p e r i o d s o f v i s i t a t i o n i s an i m p e r m i s s i b l e d e v i a t i o n f r o m t h e 

c h i l d - s u p p o r t g u i d e l i n e s . He f u r t h e r c o n t e n d s t h a t t h e t r i a l 

c o u r t i m p e r m i s s i b l y a t t e m p t e d t o b a s e i t s c h i l d - s u p p o r t 

d e c i s i o n on f u t u r e c o n t i n g e n c i e s . None o f t h e c a s e s t h a t t h e 

h u s b a n d c i t e s i s a p p l i c a b l e t o t h e f a c t s h e r e . 

A s i m p l e r e a d i n g o f t h e t r i a l c o u r t ' s v i s i t a t i o n a w ard 

r e v e a l s t h a t t h e h u s b a n d has been awarded s i g n i f i c a n t l y more 

t i m e on a b i w e e k l y b a s i s t h a n t h e u s u a l " s t a n d a r d v i s i t a t i o n " 

o f a l t e r n a t i n g w e e k e n d - o n l y v i s i t a t i o n . B e c a u s e t h a t s c h e d u l e 

g i v e s t h e h u s b a n d a t l e a s t 25-26 a d d i t i o n a l n i g h t s e a c h y e a r 

w i t h t h e c h i l d , t h e p o s s i b i l i t y t h a t t h e h u s b a n d m i g h t a s s e r t 

t h e need f o r an abatement o f h i s c h i l d - s u p p o r t o b l i g a t i o n was 

c o n s i d e r e d , b u t was r e j e c t e d , i n p a r a g r a p h 5 o f t h e j u d g m e n t . 

See a l s o R u l e 3 2 ( A ) ( 1 ) ( a ) , A l a . R. J u d . Admin. We c o n c l u d e 

t h a t t h e t r i a l c o u r t ' s r e f e r e n c e t o nonab a t e m e n t o f t h e 

hu s b a n d ' s c h i l d - s u p p o r t payments i s s i m p l y a c l a r i f i c a t i o n 

c o n t e m p l a t e d by t h e Comment t o R u l e 32 (as amended t o c o n f o r m 

t o amendments e f f e c t i v e O c t o b e r 4, 1 9 9 3 ) , w h e r e i n i t i s s t a t e d 

t h a t " [ a ] n y a b a t e m e n t o f c h i l d s u p p o r t b e c a u s e o f 
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e x t r a o r d i n a r y v i s i t a t i o n s h o u l d be b a s e d on v i s i t a t i o n i n  

e x c e s s o f c u s t o m a r y v i s i t a t i o n . " ( E mphasis added.) A l t h o u g h 

t h e t r i a l c o u r t i n t h i s c a s e r e c o g n i z e d t h a t t h e d i v o r c e 

j udgment awarded t h e h u s b a n d s u b s t a n t i a l v i s i t a t i o n r i g h t s , i t 

a l s o r e c o g n i z e d , as t h i s c o u r t d i d i n F l a n a g a n , t h a t a p r i m a r y 

c u s t o d i a n ' s c o n t i n u i n g c o s t s do n o t d e c r e a s e s i m p l y b e c a u s e a 

c h i l d s pends a d d i t i o n a l n i g h t s w i t h t h e n o n c u s t o d i a l p a r e n t . 

F l a n a g a n , 656 So. 2d a t 1232. By r e f u s i n g t o d e v i a t e f r o m t h e 

c h i l d - s u p p o r t g u i d e l i n e s , t h e t r i a l c o u r t e s s e n t i a l l y l e f t i n 

p l a c e t h e t r a d i t i o n a l m o n t h l y payment o f c h i l d s u p p o r t . I t s 

h a v i n g done so i n no way hampers t h e h u s b a n d f r o m s e e k i n g a 

m o d i f i c a t i o n o f h i s c h i l d - s u p p o r t o b l i g a t i o n i n t h e e v e n t o f 

a change i n c i r c u m s t a n c e s . We c a n n o t c o n c l u d e f r o m t h e r e c o r d 

p r e s e n t e d , h owever, t h a t t h e t r i a l c o u r t i m p r o p e r l y o r d e r e d 

t h e h u s b a n d t o pay t h e f u l l amount o f h i s c h i l d - s u p p o r t 

o b l i g a t i o n e a c h month. 

The h u s b a n d a s s e r t s t h a t t h e t r i a l c o u r t e r r e d i n 

o r d e r i n g him t o " s e c u r e " h i s c h i l d - s u p p o r t and p e r i o d i c -

a l i m o n y payments by a c q u i r i n g l i f e - i n s u r a n c e p o l i c i e s i n t h e 

amounts o f $100,000 and $50,000, r e s p e c t i v e l y . He r e l i e s on 

o u r d e c i s i o n i n R a t l i f f , s u p r a , t o s u p p o r t h i s c o n t e n t i o n t h a t 
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o r d e r i n g h i m t o m a i n t a i n i n s u r a n c e p o l i c i e s t o b e n e f i t h i s 

c h i l d and t h e w i f e r e q u i r e s r e v e r s a l . The h u s b a n d ' s r e l i a n c e 

on R a t l i f f i s m i s p l a c e d . The p e r t i n e n t l a n g u a g e i n R a t l i f f 

r e a d s : 

"A t r i a l c o u r t may i n c l u d e a p r o v i s i o n i n a d i v o r c e 
j udgment r e q u i r i n g a f o r m e r s p o u s e t o m a i n t a i n a 
l i f e - i n s u r a n c e p o l i c y f o r t h e b e n e f i t o f t h e o t h e r 
f o r m e r s p o u s e . S t r o n g v. S t r o n g , 709 So. 2d 1259 
( A l a . C i v . App. 1 9 9 8 ) . However, o u r c a s e l a w 
i n d i c a t e s t h a t i t i s w i t h i n t h e t r i a l c o u r t ' s 
d i s c r e t i o n w h e t h e r t o o r d e r a d i v o r c i n g s p o u s e t o 
m a i n t a i n a l i f e - i n s u r a n c e p o l i c y f o r t h e b e n e f i t o f 
t h e o t h e r s p o u s e . See, e.g., Bush v. B u s h , 784 So. 
2d 299, 300 ( A l a . C i v . App. 2 0 0 0 ) . " 

R a t l i f f , 5 So. 3d a t 584 ( e m p h a s i s a d d e d ) ; see a l s o P o w e l l v. 

P o w e l l , 628 So. 2d 832 ( A l a . C i v . App. 1 9 9 3 ) . To c o n c l u d e 

t h a t R a t l i f f s t a n d s f o r t h e p r o p o s i t i o n t h a t a t r i a l c o u r t may 

n o t o r d e r a p a y o r s p o u s e t o s e c u r e h i s o r h e r c o u r t - o r d e r e d 

o b l i g a t i o n s w i t h a l i f e - i n s u r a n c e p o l i c y s i m p l y m i s r e a d s t h e 

p l a i n l a n g u a g e o f t h a t o p i n i o n . 

A l t h o u g h t h e h u s b a n d i s c o r r e c t t h a t p e r i o d i c - a l i m o n y 

payments end upon t h e d e a t h o f e i t h e r s p o u s e and a r e t h e r e f o r e 

n o t c h a r g e a b l e a g a i n s t a p a y o r s p o u s e ' s e s t a t e , see B o r t o n v.  

B o r t o n , 230 A l a . 630 , 632 , 1 62 So. 529, 530 ( 1 9 3 5 ) , he 

c o m p l e t e l y m i s a p p r e h e n d s t h e p r o p r i e t y o f t h e t r i a l c o u r t ' s 

o r d e r t o m a i n t a i n a l i f e - i n s u r a n c e p o l i c y t h a t p a y s a b e n e f i t 
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t o t h e w i f e a t h i s d e a t h . I n d o z e n s o f r e p o r t e d c a s e s , t r i a l 

c o u r t s have s e c u r e d v a r i o u s m o n e t a r y o b l i g a t i o n s , i n c l u d i n g 

p e r i o d i c - a l i m o n y a w a r d s , by r e q u i r i n g t h e p a y o r s p o u s e t o 

o b t a i n l i f e i n s u r a n c e naming t h e r e c i p i e n t s p o u s e as 

b e n e f i c i a r y . See, e.g., L a c k e y v. L a c k e y , 18 So. 3d 393 ( A l a . 

C i v . App. 2 0 0 9 ) ; D e c k e r v. D e c k e r , 11 So. 3d 249 ( A l a . C i v . 

App. 2 0 0 8 ) ; and S e l l e r s v. S e l l e r s , 893 So. 2d 456 ( A l a . C i v . 

App. 2004 ) . R a t l i f f and P o w e l l , s u p r a , r e i t e r a t e t h e w e l l 

e s t a b l i s h e d p r i n c i p l e t h a t t h e d e c i s i o n w h e t h e r t o r e q u i r e a 

p a y o r s p o u s e t o o b t a i n l i f e i n s u r a n c e t o b e n e f i t t h e r e c i p i e n t 

s p o u s e i s a b s o l u t e l y d i s c r e t i o n a r y w i t h t h e t r i a l c o u r t . We 

c a n n o t c o n c l u d e t h a t t h e t r i a l c o u r t a c t e d o u t s i d e i t s 

d i s c r e t i o n i n o r d e r i n g t h e h u s b a n d t o m a i n t a i n l i f e - i n s u r a n c e 

p o l i c i e s t o s e c u r e h i s c o u r t - o r d e r e d payments t o t h e w i f e and 

t h e c h i l d . 

The h u s b a n d ' s u n a r t i c u l a t e d c o n c e r n a p p a r e n t l y u n d e r l y i n g 

h i s c h a l l e n g e t o t h e l i f e - i n s u r a n c e - p o l i c y o b l i g a t i o n i n t h e 

judgment i s h i s v i e w t h a t t h e t r i a l c o u r t i n e q u i t a b l y 

a l l o c a t e d t h e m a r i t a l d e b t s i n a manner t h a t r e n d e r s h im 

u n a b l e t o meet h i s own m o n t h l y e x p e n s e s and t o make t h e c o u r t -

o r d e r e d payments t o b e n e f i t t h e w i f e and t h e c h i l d . T h a t 
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c o n c e r n i s more f u l l y d e v e l o p e d i n h i s c h a l l e n g e t o t h e 

p e r i o d i c - a l i m o n y award, t h e o b l i g a t i o n f o r him t o p r o v i d e 

m e d i c a l - i n s u r a n c e and m o t o r - v e h i c l e i n s u r a n c e f o r t h e w i f e f o r 

f i v e y e a r s , and t h e a l l o c a t i o n o f t h e w i f e ' s a u t o m o b i l e - l o a n 

payments and u n c o v e r e d m e d i c a l b i l l s f o r f i v e y e a r s t o t h e 

h u s b a n d . 

D i v i d i n g m a r i t a l p r o p e r t y and d e t e r m i n i n g w h e t h e r t o 

award a l i m o n y a r e m a t t e r s w i t h i n t h e s o u n d d i s c r e t i o n o f t h e 

t r i a l c o u r t , and t h e judgment o f t h e t r i a l c o u r t i s p r e s u m e d 

c o r r e c t when e v i d e n c e i s h e a r d o r e t e n u s . See Ex p a r t e  

D u r b i n , 818 So. 2d 404, 408 ( A l a . 2001 ). When d i v i d i n g 

m a r i t a l p r o p e r t y , a t r i a l c o u r t s h o u l d c o n s i d e r s e v e r a l 

f a c t o r s , i n c l u d i n g t h e l e n g t h o f t h e m a r r i a g e ; t h e age and 

h e a l t h o f t h e p a r t i e s ; t h e f u t u r e p r o s p e c t s o f t h e p a r t i e s ; 

t h e s o u r c e , t y p e , and v a l u e o f t h e p r o p e r t y ; t h e s t a n d a r d o f 

l i v i n g e n j o y e d b y t h e p a r t i e s d u r i n g t h e m a r r i a g e ; and t h e 

f a u l t o f t h e p a r t i e s c o n t r i b u t i n g t o t h e b r e a k u p o f t h e 

m a r r i a g e . See G o l d e n v. G o l d e n , 681 So. 2d 605, 608 ( A l a . C i v . 

App. 1 9 9 6 ) . U l t i m a t e l y , " ' " [ p ] r o p e r t y d i v i s i o n s a r e n o t 

r e q u i r e d t o be e q u a l , b u t must be e q u i t a b l e i n l i g h t o f t h e 

e v i d e n c e , and t h e d e t e r m i n a t i o n as t o what i s e q u i t a b l e r e s t s 
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w i t h i n t h e sound d i s c r e t i o n o f t h e t r i a l c o u r t . " ' " Ex p a r t e  

Drummond, 785 So. 2d 358, 361 ( A l a . 2000) ( q u o t i n g Morgan v.  

Morgan, 686 So. 2d 308, 310 ( A l a . C i v . App. 1 9 9 6 ) , q u o t i n g i n 

t u r n D u c k e t t v. D u c k e t t , 669 So. 2d 195, 197 ( A l a . C i v . App. 

1 9 9 5 ) ) ; see a l s o H a l l v. H a l l , 895 So. 2d 299, 303 ( A l a . C i v . 

App. 2 0 0 4 ) . 

T h r o u g h o u t h i s f i n a l s u b s t a n t i v e a r g u m e n t s , t h e h u s b a n d 

r e p e a t e d l y a s s e r t s t h a t t h e t r i a l c o u r t ' s i m p o s i t i o n o f c h i l d -

s u p p o r t and p e r i o d i c - a l i m o n y o b l i g a t i o n s , c o m b i n e d w i t h t h e 

i n s t r u c t i o n s t o o b t a i n $150,000 i n l i f e i n s u r a n c e , t o p r o v i d e 

t h e w i f e w i t h m e d i c a l c o v e r a g e f o r f i v e y e a r s , and t o s a t i s f y 

t h e a u t o m o b i l e - l o a n s e c u r e d by t h e w i f e ' s m otor v e h i c l e and t o 

pay i n s u r a n c e premiums on t h a t v e h i c l e f o r f i v e y e a r s 

c o n s t i t u t e s r e v e r s i b l e e r r o r . The h u s b a n d c o n t e n d s t h a t he 

p r o v e d t h a t h i s r e g u l a r income w i l l n o t d e f r a y t h o s e e x p e n s e s 

and a l l o w him t h e a b i l i t y t o s i m u l t a n e o u s l y pay h i s l i v i n g 

e x p e n s e s . 

The p r o b l e m w i t h t h e h u s b a n d ' s c o n t e n t i o n i s t w o f o l d . 

F i r s t , t h e r e c o r d i s c l e a r t h a t n e i t h e r p a r t y had any 

a p p r e c i a b l e a s s e t s a t t h e t i m e o f t h e d i v o r c e t r i a l . S e c o n d , 

b etween h i s r e t i r e m e n t and s a l a r y , t h e h u s b a n d ' s m o n t h l y 
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income was o v e r f o u r t i m e s what t h e w i f e was e a r n i n g w o r k i n g 

two j o b s . E s s e n t i a l l y , t h e t r i a l c o u r t was f a c e d w i t h 

d i v i d i n g m a r i t a l d e b t i n t h e a b s e n c e o f a w a r d a b l e m a r i t a l 

a s s e t s t o o f f s e t t h a t d e b t . 

The h u s b a n d t e s t i f i e d t h a t h i s r e g u l a r m o n t h l y income 

t o t a l e d $5,294. A l t h o u g h he c o n t e n d e d a t t r i a l t h a t h i s 

m o n t h l y l i v i n g e x p e n s e s were r o u g h l y e q u i v a l e n t t o h i s n e t 

inco m e , t h e h u s b a n d a d m i t t e d d u r i n g c r o s s - e x a m i n a t i o n t h a t he 

was r e n t i n g -- and r e s t o r i n g -- a seve n - r o o m , t h r e e - b a t h r o o m 

house "as an i n v e s t m e n t . " He s t a t e d t h a t he was p a y i n g $1,000 

i n m o n t h l y r e n t t o h i s b r o t h e r - i n - l a w as w e l l as " p a y i n g f o r 

t h e s u p p l i e s t o [ r e n o v a t e ] t h e h o u s e . " A t t r i a l , t h e 

f o l l o w i n g e x c h a n g e o c c u r r e d b e tween t h e w i f e ' s a t t o r n e y and 

t h e h u s b a n d : 

" [ H u s b a n d ] : Y e s , s i r , I am p a y i n g a t h o u s a n d d o l l a r s 
a month. And t o answer y o u r q u e s t i o n , do I p l a n t o 
s t a y i n i t o r move, I ' l l see what t h e economy i s 
d o i n g . I may s e l l i t i n a y e a r o r two when t h e 
economy comes b a c k . 

" [ W i f e ' s a t t o r n e y ] : How a r e you g o i n g t o s e l l i t i f 
you d o n ' t own i t ? 

" [ H u s b a n d ] : [The b r o t h e r - i n - l a w ] i s g o i n g t o s e l l 
i t . 

" [ W i f e ' s A t t o r n e y ] : W e l l , i s he g o i n g t o g i v e you 
some o f t h e money when he s e l l s i t ? 
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" [ H u s b a n d ] : I hope. I'm d o i n g a l l o f t h e work." 

F u r t h e r m o r e , t h e h u s b a n d t e s t i f i e d t h a t he was p a y i n g b o t h 

p a r t i e s ' m o n t h l y c a r - l o a n payments and i n s u r a n c e f o r b o t h 

v e h i c l e s , t h e p a r t i e s ' c o n s o l i d a t e d m a r i t a l - d e b t payment, and 

t h e r e m a i n i n g b a l a n c e on t h e p a r t i e s ' camper d e b t , an amount 

t o t a l i n g r o u g h l y $2,100. A t t r i a l , t h e h u s b a n d had a l s o 

i n c l u d e d $266 i n h i s m o n t h l y - e x p e n s e e s t i m a t e t o pay f o r 

m e d i c a l - i n s u r a n c e c o v e r a g e and u n c o v e r e d m o n t h l y m e d i c a l 

e x p e n s e s f o r t h e w i f e and t h e c h i l d . 

I n c o n t r a s t , t h e w i f e t e s t i f i e d t h a t she was e a r n i n g 

a p p r o x i m a t e l y $1,304 p e r month w o r k i n g two j o b s and t h a t she 

was l i v i n g w i t h h e r m o t h e r b e c a u s e she c o u l d n o t a f f o r d t o 

r e n t an a p a r t m e n t . She t e s t i f i e d t h a t she w o u l d be u n a b l e t o 

r e n t a two-bedroom a p a r t m e n t f o r l e s s t h a n $600 p e r month, and 

she e s t i m a t e d t h a t t h e m o n t h l y u t i l i t y b i l l s w o u l d c o s t an 

a d d i t i o n a l $300-$400. The w i f e a l s o s t a t e d t h a t d u r i n g t h e 

m a r r i a g e she had a t t e n d e d community c o l l e g e and had e a r n e d an 

emergency m e d i c a l t e c h n i c i a n l i c e n s e , b u t t h a t she was 

p r e s e n t l y u n l i c e n s e d and w o u l d need e x t e n s i v e c o u r s e w o r k and 

r e t e s t i n g t o r e g a i n h e r l i c e n s e . She s t a t e d t h a t she p l a n n e d 

t o r e t u r n t o c o l l e g e t o c o m p l e t e h e r u n d e r g r a d u a t e d e g r e e so 

20 



2090065 

t h a t she w o u l d n o t n e ed t o work p a r t t i m e as a s u b s t i t u t e 

t e a c h e r b u t c o u l d be e m p l o y e d f u l l t i m e i n a b e t t e r - p a y i n g 

p o s i t i o n t h a n as a h o t e l - d e s k c l e r k . 

B a s e d upon h i s s u b s t a n t i a l l y l a r g e r income and work 

e x p e r i e n c e , t h e h u s b a n d was c l e a r l y i n a b e t t e r f i n a n c i a l 

p o s i t i o n t o a s s i s t t h e w i f e t h r o u g h p e r i o d i c - a l i m o n y p a y m e n t s , 

p r o v i s i o n o f m e d i c a l and m o t o r - v e h i c l e i n s u r a n c e , and payment 

o f t h e m a r t i a l d e b t s . The t r i a l c o u r t r e c e i v e d e v i d e n c e f r o m 

w h i c h i t c o u l d c o n c l u d e t h a t , a t t h e t i m e t h e judgment was 

e n t e r e d , t h e h u s b a n d had t h e a b i l i t y t o e a r n more t h a n t h e 

w i f e , o r , i n t h e a l t e r n a t i v e , t o s p e n d l e s s on h i m s e l f t h a n 

t h e w i f e was a b l e t o do. As n o t e d p r e v i o u s l y , t h e h u s b a n d had 

a l r e a d y i n c l u d e d t h e w i f e ' s m o t o r - v e h i c l e l o a n and i n s u r a n c e 

payments i n h i s m o n t h l y e x p e n s e c a l c u l a t i o n . He had a l s o 

i n c l u d e d t h e u n p a i d m e d i c a l b i l l s o f t h e w i f e and t h e c h i l d i n 

h i s r e g u l a r m o n t h l y e x p e n s e s . 

However, t h e h u s b a n d ' s u n d i s p u t e d t e s t i m o n y t h a t he was 

s p e n d i n g a l l b u t $1,000 o f h i s m o n t h l y income a t t h e t i m e o f 

t r i a l s u p p o r t s h i s c o n t e n t i o n t h a t t h e judgment o r d e r i n g him 

t o o b t a i n $150,000 i n a d d i t i o n a l l i f e i n s u r a n c e , t o pay $1,000 

i n p e r i o d i c a l i m o n y , t o pay $636 i n m o n t h l y c h i l d s u p p o r t , and 
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t o p ay t h e o t h e r c o u r t - o r d e r e d m o n t h l y m o n e t a r y o b l i g a t i o n s 

( r o u g h l y t o t a l i n g $1,500) i s f i n a n c i a l l y c r i p p l i n g and, 

t h e r e f o r e , e r r o n e o u s . See D a u g h t e r y v. D a u g h t e r y , 579 So. 2d 

1377, 1380 ( A l a . C i v . App. 1991) ( t r i a l c o u r t e r r e d i n 

a w a r d i n g e n t i r e m a r i t a l e s t a t e t o w i f e c o m b i n e d w i t h l a r g e 

p e r i o d i c - a l i m o n y award t h a t f i n a n c i a l l y c r i p p l e d h u s b a n d ) ; see  

a l s o R.L.W. v. C.L.W., 872 So. 2d 87 6, 87 9 ( A l a . C i v . App. 

2 0 0 3 ) , and R u b e r t v. R u b e r t , 709 So. 2d 1283, 1285 ( A l a . C i v . 

App. 1 9 9 8 ) . 

The h u s b a n d a l s o a s s e r t s t h a t t h e t r i a l c o u r t e r r e d by 

o r d e r i n g h i m t o pay $7,500 t o w a r d t h e w i f e ' s a t t o r n e y ' s f e e s 

b e c a u s e , he s a y s , he has no a s s e t s f r o m w h i c h t o draw t h a t 

amount o f money. 

"Whether t o award an a t t o r n e y f e e i n a d o m e s t i c 
r e l a t i o n s c a s e i s w i t h i n t h e soun d d i s c r e t i o n o f t h e 
t r i a l c o u r t and, a b s e n t an abuse o f t h a t d i s c r e t i o n , 
i t s r u l i n g on t h a t q u e s t i o n w i l l n o t be r e v e r s e d . 
Thompson v. Thompson, 650 So. 2d 928 ( A l a . C i v . App. 
1 9 9 4 ) . ' F a c t o r s t o be c o n s i d e r e d by t h e t r i a l c o u r t 
when a w a r d i n g s u c h f e e s i n c l u d e t h e f i n a n c i a l 
c i r c u m s t a n c e s o f t h e p a r t i e s , t h e p a r t i e s ' c o n d u c t , 
t h e r e s u l t s o f t h e l i t i g a t i o n , and, where 
a p p r o p r i a t e , t h e t r i a l c o u r t ' s knowledge and 
e x p e r i e n c e as t o t h e v a l u e o f t h e s e r v i c e s p e r f o r m e d 
by t h e a t t o r n e y . ' F i g u r e s v. F i g u r e s , 624 So. 2d 
188, 191 ( A l a . C i v . App. 1 9 9 3 ) . A d d i t i o n a l l y , a 
t r i a l c o u r t i s p r esumed t o have knowledge f r o m w h i c h 
i t may s e t a r e a s o n a b l e a t t o r n e y f e e even when t h e r e 
i s no e v i d e n c e as t o t h e r e a s o n a b l e n e s s o f t h e 
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a t t o r n e y f e e . T a y l o r v. T a y l o r , 48 6 So. 2d 1294 
( A l a . C i v . App. 1 9 8 6 ) . " 

G l o v e r v. G l o v e r , 678 So. 2d 174, 176 ( A l a . C i v . App. 1 9 9 6 ) . 

I n t h e p r e s e n t c a s e , t h e t r i a l c o u r t o r d e r e d t h e h u s b a n d 

t o p a y $7,500 t o w a r d t h e w i f e ' s a t t o r n e y ' s f e e s . The h u s b a n d 

a s s e r t s t h a t no e v i d e n c e o f a r e a s o n a b l e a t t o r n e y ' s f e e was 

o f f e r e d a t t r i a l and t h a t t h e award i s , t h e r e f o r e , i n d i r e c t 

c o n t r a v e n t i o n o f Cunningham v. Edwards, 25 So. 3d 475 ( A l a . 

C i v . App. 200 9 ) . We n o t e t h a t Cunningham d e a l t w i t h a 

p o s t j u d g m e n t c h a l l e n g e t o t h e r e a s o n a b l e n e s s o f a g u a r d i a n ad 

l i t e m f e e t h a t was s u b m i t t e d o v e r a month a f t e r a m o d i f i c a t i o n 

j udgment had been e n t e r e d as w e l l as a c h a l l e n g e t o an 

a t t o r n e y - f e e award. I n t h a t c a s e , u n l i k e t h e i n s t a n t c a s e , 

n e i t h e r p a r t y c o u l d be c o n s i d e r e d t h e p r e v a i l i n g p a r t y . I n 

t h i s c a s e , t h e h u s b a n d i n i t i a l l y f i l e d t h e a c t i o n s e e k i n g a 

d i v o r c e , he r e q u e s t e d j o i n t c u s t o d y , and he r e q u e s t e d t h a t t h e 

w i f e be r e s p o n s i b l e f o r h e r m o t o r - v e h i c l e d e b t and f o r one-

h a l f o f t h e m a r i t a l d e b t s . The judgment awarded t h e w i f e 

c u s t o d y o f t h e p a r t i e s ' c h i l d , p e r i o d i c a l i m o n y , and r e l i e v e d 

h e r o f r e s p o n s i b i l i t y t o pay f o r any m a r i t a l d e b t , i n c l u d i n g 

t h a t s e c u r e d by t h e m o t o r - v e h i c l e a w a r d e d t o h e r . C o n s i d e r i n g 

t h e f a c t o r s t h a t t h e t r i a l c o u r t must c o n s i d e r i n i t s d e c i s i o n 
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t o award a t t o r n e y ' s f e e s , e s p e c i a l l y c o n s i d e r i n g t h e outcome 

o f t h e l i t i g a t i o n and t h e w i f e ' s m i n i m a l i n c o m e , we c a n n o t 

f i n d e r r o r i n t h e d e c i s i o n t o award h e r an a t t o r n e y ' s f e e . 

The p r o b l e m a r i s e s f r o m t h e amount o f t h e award i n l i g h t o f 

t h e h u s b a n d ' s i n c o m e , h i s o t h e r c o u r t - o r d e r e d m o n e t a r y 

o b l i g a t i o n s , and t h e t r i a l c o u r t ' s f a i l u r e t o h o l d a h e a r i n g 

on t h e h u s b a n d ' s p o s t j u d g m e n t m o t i o n . 

The h u s b a n d ' s p o s t j u d g m e n t m o t i o n c h a l l e n g e d t h e f a i l u r e 

o f t h e t r i a l c o u r t t o award j o i n t l e g a l and p h y s i c a l c u s t o d y 

o f t h e c h i l d t o t h e p a r t i e s ; h i s m o t i o n a l s o c h a l l e n g e d 

e s s e n t i a l l y a l l t h e f i n a n c i a l a s p e c t s o f t h e d i v o r c e j u d g m e n t , 

i n c l u d i n g t h e r e q u i r e m e n t t o s e c u r e h i s f i n a n c i a l o b l i g a t i o n s 

w i t h l i f e - i n s u r a n c e p o l i c i e s and payment o f $7,500 t o w a r d t h e 

w i f e ' s a t t o r n e y ' s f e e . The f a i l u r e t o h o l d a p o s t j u d g m e n t -

m o t i o n h e a r i n g , when r e q u e s t e d (as h e r e ) , i s e r r o n e o u s . C h i s m  

v. J e f f e r s o n C o u n t y , 954 So. 2d 1058 , 108 6 ( A l a . 2006) 

( q u o t i n g Ex p a r t e E v a n s , 875 So. 2d 297, 299-300 ( A l a . 2 0 0 3 ) ) . 

However, t h a t e r r o r i s h a r m l e s s i f " ' t h e r e i s ... no p r o b a b l e 

m e r i t i n t h e g r o u n d s a s s e r t e d i n t h e m o t i o n o r ... [ i f ] t h e 

a p p e l l a t e c o u r t r e s o l v e s t h e i s s u e s p r e s e n t e d t h e r e i n , as a 

m a t t e r o f l a w , a d v e r s e l y t o t h e movant, by a p p l i c a t i o n o f t h e 
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same o b j e c t i v e s t a n d a r d o f r e v i e w as t h a t a p p l i e d i n t h e t r i a l 

c o u r t . ' " I d . ( q u o t i n g H i s t o r i c B l a k e l y A u t h . v. W i l l i a m s , 675 

So. 2d 350, 352 ( A l a . 1 9 9 5 ) ) . 

A l t h o u g h we have c o n c l u d e d t h a t t h e t r i a l c o u r t c o u l d 

p r o p e r l y award s o l e l e g a l and p h y s i c a l c u s t o d y o f t h e c h i l d t o 

t h e w i f e , c o u l d p r o p e r l y award t h e w i f e p e r i o d i c a l i m o n y and 

r e l i e f f r o m a l l m a r i t a l d e b t s , and c o u l d p r o p e r l y r e q u i r e t h e 

h u s b a n d t o a c q u i r e , o r t o m a i n t a i n , l i f e - i n s u r a n c e p o l i c i e s t o 

b e n e f i t t h e w i f e and t h e c h i l d as i t d i d , we must a l s o 

c o n c l u d e t h a t t h e m u l t i p l e m o n e t a r y o b l i g a t i o n s i m p o s e d upon 

t h e h u s b a n d p o s s i b l y e x c e e d h i s a b i l i t y t o pay. B a s e d upon 

t h e r e c o r d b e f o r e u s , we c a n n o t s a y t h a t t h e h u s b a n d ' s 

p o s t j u d g m e n t c h a l l e n g e t o t h e c u m u l a t i v e f i n a n c i a l o b l i g a t i o n s 

i m p o s e d , i n c l u d i n g t h e a t t o r n e y - f e e award t o t h e w i f e , i s 

w i t h o u t m e r i t . T h e r e f o r e , t h e t r i a l c o u r t e r r e d t o r e v e r s a l 

i n d e n y i n g a h e a r i n g on t h e h u s b a n d ' s m o t i o n t o a l t e r , amend, 

o r v a c a t e . I n so h o l d i n g , we do n o t r e a c h t h e q u e s t i o n 

w h e t h e r t h e t r i a l c o u r t a c t e d o u t s i d e i t s d i s c r e t i o n i n 

o r d e r i n g t h e h u s b a n d t o pay any o r a l l o f t h e c h a l l e n g e d 

m o n e t a r y o b l i g a t i o n s , b u t we remand t h e c a s e f o r t h e t r i a l 

c o u r t t o c o n s i d e r t h a t i s s u e on t h e b a s i s o f t h e r e c o r d and 
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t h e p a r t i e s ' a r g u m e n t s a t a p r o p e r p o s t j u d g m e n t - m o t i o n 

h e a r i n g . 

F o r t h e f o r e g o i n g r e a s o n s , a l t h o u g h we a f f i r m t h e t r i a l 

c o u r t ' s judgment as t o t h e s u b s t a n t i v e i s s u e s o f c h i l d 

c u s t o d y , v i s i t a t i o n , and c h i l d s u p p o r t , and a l t h o u g h we h o l d 

t h a t t h e t r i a l c o u r t has t h e d i s c r e t i o n t o o r d e r t h e h u s b a n d 

t o m a i n t a i n l i f e - i n s u r a n c e p o l i c i e s t o b e n e f i t t h e w i f e and 

t h e c h i l d , t h e r e m a i n i n g m o n e t a r y a s p e c t s o f t h e judgment a r e 

r e v e r s e d f o r f a i l u r e t o h o l d a p o s t j u d g m e n t h e a r i n g on t h e 

hu s b a n d ' s c h a l l e n g e t h e r e t o , and t h i s c a u s e i s remanded f o r 

f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P . J . , and Thomas, J . , c o n c u r . 

B r y a n , J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 

Moore, J . , c o n c u r s i n t h e r e s u l t , w i t h w r i t i n g . 
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MOORE, Ju d g e , c o n c u r r i n g i n t h e r e s u l t . 

I c o n c u r i n t h e r e s u l t o f t h e main o p i n i o n w i t h r e g a r d t o 

t h e r e q u i r e m e n t t h a t t h e h u s b a n d m a i n t a i n a l i f e - i n s u r a n c e 

p o l i c y on h i s l i f e f o r t h e b e n e f i t o f t h e w i f e . I a g r e e w i t h 

t h e h u s b a n d t h a t t h e o b l i g a t i o n t o pay p e r i o d i c a l i m o n y ends 

upon t h e d e a t h o f t h e o b l i g o r s p o u s e ; t h u s , l i f e i n s u r a n c e 

c a n n o t p o s s i b l y be o r d e r e d t o " s e c u r e " t h a t o b l i g a t i o n . I 

a l s o n o t e t h a t an award o f l i f e i n s u r a n c e c a n n o t be deemed 

" a l i m o n y i n g r o s s " b e c a u s e " t h e t i m e o f payment and t h e amount 

[of a l i m o n y i n g r o s s ] must be c e r t a i n . " Cheek v. Cheek, 500 

So. 2d 17, 18 ( A l a . C i v . App. 1 9 8 6 ) . Thus, t h e t r i a l c o u r t ' s 

o r d e r t h a t t h e h u s b a n d m a i n t a i n a l i f e - i n s u r a n c e p o l i c y f o r 

t h e b e n e f i t o f t h e w i f e can o n l y be deemed a mere g r a t u i t y o r 

" b e n e v o l e n t g e s t u r e by t h e [ t r i a l ] c o u r t and a m a t t e r w i t h i n 

i t s d i s c r e t i o n . " P o w e l l v. P o w e l l , 628 So. 2d 832, 835 ( A l a . 

C i v . App. 1 9 9 3 ) . 

B e c a u s e I f i n d no l a w f u l b a s i s f o r t h e e n t r y o f s u c h an 

o r d e r , I w o u l d be i n c l i n e d t o r e v e r s e t h a t o r d e r ; h owever, I 

n o t e t h a t , on remand, t h e t r i a l c o u r t must r e c o n s i d e r t h e 

e n t i r e d i v i s i o n o f p r o p e r t y and t h e award o f a l i m o n y , 

i n c l u d i n g t h e l i f e - i n s u r a n c e p r o v i s i o n . A t t h a t t i m e , t h e 
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t r i a l c o u r t may d e l e t e t h e p r o v i s i o n r e q u i r i n g t h e h u s b a n d t o 

m a i n t a i n a l i f e - i n s u r a n c e p o l i c y f o r t h e b e n e f i t o f t h e w i f e . 

T h e r e f o r e , I do n o t d i s s e n t f r o m t h e main o p i n i o n ' s d e c i s i o n 

on t h i s i s s u e a t t h i s t i m e . 

I a l s o c o n c u r i n t h e r e s u l t w i t h r e g a r d t o t h e 

r e q u i r e m e n t t h a t t h e h u s b a n d m a i n t a i n a l i f e - i n s u r a n c e p o l i c y 

on h i s l i f e f o r t h e b e n e f i t o f t h e c h i l d . " M i n o r c h i l d r e n a r e 

commonly d e s i g n a t e d as b e n e f i c i a r i e s o f l i f e i n s u r a n c e 

p o l i c i e s as 'an a s p e c t o f c h i l d s u p p o r t ' p u r s u a n t t o an o r d e r 

o f d i v o r c e . " W h i t t e n v. W h i t t e n , 592 So. 2d 183, 186 n.4 

( A l a . 1991) ( c i t i n g H. C l a r k , J r . , The Law o f D o m e s t i c  

R e l a t i o n s i n t h e U n i t e d S t a t e s 718-19 (2d ed. 1 9 8 8 ) ; and N o t e , 

C h i l d S u p p o r t , L i f e I n s u r a n c e , and t h e U n i f o r m M a r r i a g e and  

D i v o r c e A c t , 67 Ky. L . J . 239 ( 1 9 7 8 ) ) . "Whether t o o r d e r a 

p a r t y t o m a i n t a i n a l i f e i n s u r a n c e p o l i c y f o r t h e b e n e f i t o f 

m i n o r c h i l d r e n i s w i t h i n t h e d i s c r e t i o n o f t h e t r i a l c o u r t . " 

K i r k l a n d v. K i r k l a n d , 860 So. 2d 1283, 1288 ( A l a . C i v . App. 

2 0 0 3 ) . 

The h u s b a n d i n t h e p r e s e n t c a s e a r g u e s t h a t t h e t r i a l 

c o u r t ' s o r d e r r e q u i r i n g him t o m a i n t a i n a l i f e - i n s u r a n c e 

p o l i c y f o r t h e b e n e f i t o f t h e c h i l d i s a d e v i a t i o n f r o m t h e 
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r e q u i r e m e n t s o f R u l e 32, A l a . R. J u d . Admin., and, t h u s , t h a t 

t h e t r i a l c o u r t e r r e d i n n o t s t a t i n g t h e r e a s o n s f o r i t s 

d e v i a t i o n . 5 I n J o r d a n v. J o r d a n , 688 So. 2d 839, 842 ( A l a . 

C i v . App. 1 9 9 7 ) , t h i s c o u r t h e l d t h a t an o r d e r t h a t a p a r e n t 

m a i n t a i n l i f e i n s u r a n c e f o r a c h i l d ' s b e n e f i t does n o t f a i l t o 

c o m p l y w i t h R u l e 32 and t h a t a " t r i a l c o u r t [ i s n o t r e q u i r e d ] 

t o s t a t e [ i t s ] r e a s o n s f o r o r d e r i n g t h e s u p p o r t i n g p a r e n t t o 

m a i n t a i n l i f e i n s u r a n c e . " Judge C r a w l e y d i s s e n t e d f r o m t h a t 

h o l d i n g , s t a t i n g : 

" T h i s c o u r t has s t a t e d t h a t t h e t r i a l c o u r t has 
w i t h i n i t s b r o a d powers t h e r i g h t t o p r o t e c t t h e 
l o n g - r a n g e s e c u r i t y o f a m i n o r c h i l d by o r d e r i n g a 
p a r e n t t o name t h a t c h i l d as b e n e f i c i a r y o f a l i f e 
i n s u r a n c e p o l i c y . G r i m e s v. G r i m e s , 424 So. 2d 1317, 
1320 ( A l a . C i v . App. 1 9 8 2 ) ; H a r d y v. H a r d y , 46 A l a . 
App. 253, 257, 240 So. 2d 601, 605 ( 1 9 7 0 ) . Even o u r 
supreme c o u r t has n o t e d t h a t ' [ m ] i n o r c h i l d r e n a r e 
commonly d e s i g n a t e d as b e n e f i c i a r i e s o f l i f e 
i n s u r a n c e p o l i c i e s as "an a s p e c t o f s u p p o r t " 
p u r s u a n t t o an o r d e r o f d i v o r c e . ' W h i t t e n v.  
W h i t t e n , 592 So. 2d 183, 186 n. 4 ( A l a . 1 9 9 1 ) ( c i t i n g 
H. C l a r k , J r . , 718-19 (2d ed. 1 9 8 8 ) ; N o t e , C h i l d  
S u p p o r t , L i f e I n s u r a n c e , and t h e U n i f o r m M a r r i a g e  
and D i v o r c e A c t , 67 Ky. L . J . 239 ( 1 9 7 8 ) ) . 

"However, t h e l o n g - s t a n d i n g p r a c t i c e o f 
r e q u i r i n g a p a r e n t t o name a m i n o r c h i l d as a 
b e n e f i c i a r y o f a l i f e i n s u r a n c e p o l i c y o r i g i n a t e d 

5 A l t h o u g h R u l e 32 has bee n amended e f f e c t i v e J a n u a r y 1, 
2009, b e c a u s e t h e c o m p l a i n t f o r a d i v o r c e i n t h i s c a s e was 
f i l e d b e f o r e t h a t d a t e , t h i s a c t i o n i s g o v e r n e d b y R u l e 32 as 
i t r e a d b e f o r e t h a t amendment. 
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l o n g b e f o r e t h e a d o p t i o n o f R u l e 32. Many o f o u r 
c a s e s t h a t i n v o l v e t h e i s s u e o f l i f e i n s u r a n c e , l i k e 
t h o s e c i t e d a b o ve, were d e c i d e d b e f o r e t h e a d o p t i o n 
o f t h e g u i d e l i n e s . Even W h i t t e n , w h i c h was d e c i d e d 
a f t e r t h e a d o p t i o n o f t h e g u i d e l i n e s , d i d n o t 
a d d r e s s t h e a p p r o p r i a t e n e s s o f t h e o r d e r r e q u i r i n g 
a p a r e n t t o name a m i n o r c h i l d as a b e n e f i c i a r y i n 
l i g h t o f R u l e 32. 

"As t h e f a t h e r p o i n t s o u t , r e q u i r i n g a p a r e n t t o 
i n c u r premiums f o r l i f e i n s u r a n c e i n c r e a s e s t h e 
amount t h a t t h e p a r e n t spends on c h i l d s u p p o r t 
b e y o n d t h e amount a r r i v e d a t w i t h t h e a p p l i c a t i o n o f 
t h e g u i d e l i n e s . 'The i n t e n t o f mandated c h i l d 
s u p p o r t g u i d e l i n e s i s t o p r o m o t e u n i f o r m i t y and 
f a i r n e s s i n s u p p o r t awards ' R i c h a r d H. D o r r o u g h , 
R u l e 32 , A l a b a m a R u l e s o f J u d i c i a l 
A d m i n i s t r a t i o n - C h i l d S u p p o r t G u i d e l i n e s , A labama 
L a w y e r , J a n u a r y 1990, a t 36. R u l e 32(A) s t a t e s : 

" ' T h e r e s h a l l be a r e b u t t a b l e p r e s u m p t i o n , 
i n any j u d i c i a l o r a d m i n i s t r a t i v e 
p r o c e e d i n g f o r t h e e s t a b l i s h m e n t o r 
m o d i f i c a t i o n o f c h i l d s u p p o r t , t h a t t h e 
amount o f t h e a ward w h i c h w o u l d r e s u l t f r o m 
t h e a p p l i c a t i o n o f t h e s e g u i d e l i n e s i s t h e 
c o r r e c t amount o f c h i l d s u p p o r t t o be 
a w arded.' 

"A t r i a l c o u r t may d e v i a t e f r o m t h e g u i d e l i n e s o n l y 
i f i t makes a w r i t t e n f i n d i n g t h a t t h e a p p l i c a t i o n 
o f t h e g u i d e l i n e s w o u l d be i n a p p r o p r i a t e o r u n j u s t . 
R u l e 3 2 ( A ) . I n m a k i n g i t s d e c i s i o n w h e t h e r t o 
d e v i a t e f r o m t h e g u i d e l i n e s , a t r i a l c o u r t may 
c o n s i d e r ' [ s ] u c h o t h e r f a c t s o r c i r c u m s t a n c e s t h a t 
t h e c o u r t f i n d s c o n t r i b u t e t o t h e b e s t i n t e r e s t o f 
t h e c h i l d ... f o r whom s u p p o r t i s b e i n g d e t e r m i n e d . ' 
R u l e 3 2 ( A ) ( 1 ) ( e ) . I n a d d i t i o n , R u l e 3 2 ( C ) ( 4 ) a l l o w s 
t h e t r i a l c o u r t t o 'make a d d i t i o n a l awards f o r 
e x t r a o r d i n a r y m e d i c a l , d e n t a l , and e d u c a t i o n a l 
e x p e n s e s i f ... t h e c o u r t , upon r e v i e w i n g t h e 
e v i d e n c e , d e t e r m i n e s t h a t s u c h awards a r e i n t h e 
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b e s t i n t e r e s t o f t h e c h i l d [ ] and s t a t e s i t s r e a s o n s 
f o r m a k i n g s u c h a d d i t i o n a l a w a r d s . ' I f t h e t r i a l 
c o u r t ' s o r d e r r e q u i r i n g t h e f a t h e r t o name t h e m i n o r 
c h i l d as a b e n e f i c i a r y i s an award o f c h i l d s u p p o r t , 
t h e n , p u r s u a n t t o e i t h e r R u l e 3 2 ( A ) ( 1 ) o r R u l e 
3 2 ( C ) ( 4 ) , t h e t r i a l c o u r t was r e q u i r e d t o s t a t e i t s 
r e a s o n s f o r m a k i n g t h a t award. 

"As s t a t e d i n W h i t t e n , t h e common p r a c t i c e o f 
r e q u i r i n g a p a r e n t t o name a m i n o r c h i l d a l i f e 
i n s u r a n c e b e n e f i c i a r y i s c o n s i d e r e d 'an a s p e c t o f 
c h i l d s u p p o r t . ' W h i t t e n , 592 So. 2d a t 186 n. 4 
( c i t a t i o n s o m i t t e d ) . I n t h i s c o u r t ' s own c a s e s , i t 
has r e f e r r e d t o l i f e i n s u r a n c e b e n e f i c i a r y 
p r o v i s i o n s as ' s u p p o r t - r e l a t e d o b l i g a t i o n s . ' 
Anonymous v. Anonymous, 617 So. 2d 694 , 697 ( A l a . 
C i v . App. 1 9 9 3 ) . I n a d d i t i o n , t h i s c o u r t , when f a c e d 
w i t h an a p p e a l on t h e g r o u n d s t h a t t h e t r i a l c o u r t 
e r r e d when i t f a i l e d t o o r d e r a f a t h e r [ t o ] name h i s 
m i n o r c h i l d as b e n e f i c i a r y , a f f i r m e d t h e d e n i a l o f 
t h e r e l i e f b a s e d on t h e d i s c r e t i o n a f f o r d e d t h e 
t r i a l c o u r t u n d e r f o r m e r R u l e 3 2 ( C ) ( 3 ) , w h i c h i s now 
R u l e 3 2 ( C ) ( 4 ) . D a v i d s o n v. D a v i d s o n , 643 So. 2d 
1001, 1004 ( A l a . C i v . App. 1 9 9 4 ) . 

" I b e l i e v e t h a t a t r i a l c o u r t can o r d e r t h a t a 
p a r e n t name h i s o r h e r m i n o r c h i l d as a b e n e f i c i a r y 
o f a l i f e i n s u r a n c e p o l i c y . Such an award i s a 
p e r m i s s i b l e d e v i a t i o n f r o m t h e g u i d e l i n e s , p r o v i d e d 
t h a t an e x p l a n a t i o n i s g i v e n . As t h e m a j o r i t y p o i n t s 
o u t , t h e b a s i c r e a s o n b e h i n d s u c h an award i s t h e 
d e s i r e t o p r o v i d e f o r t h e m i n o r c h i l d i n t h e e v e n t 
o f t h e p a r e n t ' s u n t i m e l y d e a t h . However, t h e t r i a l 
c o u r t must do more t h a n o r d e r t h a t l i f e i n s u r a n c e be 
p r o v i d e d and make a s t a t e m e n t t h a t t h e award i s 
n e c e s s a r y t o p r o v i d e s u p p o r t i n t h e e v e n t o f a 
p a r e n t ' s d e a t h . The t r i a l c o u r t s h o u l d n o t impose an 
a d d i t i o n a l f i n a n c i a l o b l i g a t i o n on a p a r e n t s i m p l y 
b e c a u s e o f t h e d i v o r c e , b u t s h o u l d c o n s i d e r t h e need 
f o r and t h e i m p a c t o f t h e l i f e i n s u r a n c e b e n e f i c i a r y 
p r o v i s i o n . 
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" F i r s t , t h e t r i a l c o u r t s h o u l d c o n s i d e r t h e 
p a r e n t ' s p a s t p r a c t i c e s c o n c e r n i n g t h e amount o f 
l i f e i n s u r a n c e he o r she p r e v i o u s l y had i n e f f e c t 
naming t h e c h i l d as a b e n e f i c i a r y . B e c a u s e l i f e 
i n s u r a n c e c o s t s v a r y d e p e n d i n g upon t h e amount o f 
c o v e r a g e , t h e age o f t h e i n s u r e d , and h e a l t h o f t h e 
i n s u r e d , t h e t r i a l c o u r t s h o u l d a l s o c o n s i d e r t h e 
c o s t o f c o v e r a g e when m a k i n g a d e c i s i o n t o r e q u i r e 
l i f e i n s u r a n c e . 

"The t r i a l c o u r t s h o u l d t h e n c o n s i d e r t h e amount 
o f l i f e i n s u r a n c e t h a t w o u l d be n e c e s s a r y t o p r o v i d e 
s u p p o r t f o r t h e m i n o r c h i l d i f t h e p a r e n t were t o 
d i e . That amount w o u l d d i f f e r d e p e n d i n g on t h e age 
o f t h e c h i l d , t h e needs o f t h e c h i l d , and t h e o t h e r 
f i n a n c i a l r e s o u r c e s a v a i l a b l e t o t h e c h i l d . " 

J o r d a n , 688 So. 2d a t 844-45 ( C r a w l e y , J . , d i s s e n t i n g ) . 

I a g r e e w i t h Judge C r a w l e y ' s r e a s o n i n g and a d o p t t h a t 

r e a s o n i n g h e r e i n . A c c o r d i n g l y , I w o u l d d i r e c t t h e t r i a l c o u r t 

t o r e c o n s i d e r i t s r e q u i r e m e n t t h a t t h e h u s b a n d m a i n t a i n a 

l i f e - i n s u r a n c e p o l i c y f o r t h e b e n e f i t o f t h e c h i l d i n l i g h t o f 

t h e c o n s i d e r a t i o n s s e t f o r t h i n Judge C r a w l e y ' s d i s s e n t i n 

J o r d a n . I w o u l d a l s o d i r e c t t h e t r i a l c o u r t t h a t i f , on 

remand, i t d e c i d e s t o o r d e r t h e h u s b a n d t o m a i n t a i n a l i f e -

i n s u r a n c e p o l i c y f o r t h e b e n e f i t o f t h e c h i l d , s u c h an o r d e r 

i s a d e v i a t i o n f r o m t h e r e q u i r e m e n t s o f R u l e 32 and, t h u s , t h e 

t r i a l c o u r t must make w r i t t e n f i n d i n g s i n a c c o r d a n c e w i t h R u l e 

32(A) as t o t h e r e a s o n f o r t h a t d e v i a t i o n . 
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W i t h r e g a r d t o t h e r e m a i n i n g i s s u e s a d d r e s s e d i n t h e main 

o p i n i o n , I a l s o c o n c u r i n t h e r e s u l t . 
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