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PER CURIAM. 

T h i s i s a l e g a l - m a l p r a c t i c e c a s e . D e n n i s G u y t o n , an 

i n m a t e i n t h e c u s t o d y o f t h e Alabama D e p a r t m e n t o f 

C o r r e c t i o n s , a p p e a l s f r o m t h e summary j u d g m e n t e n t e r e d i n 

f a v o r o f one o f h i s a t t o r n e y s , S c o t t H u n t . G u y t o n i n i t i a l l y 

a p p e a l e d t h i s c a s e t o t h e Alabama Supreme C o u r t , w h i c h 
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t r a n s f e r r e d t h e c a s e t o t h i s c o u r t p u r s u a n t t o § 1 2 - 2 - 7 ( 6 ) , 

A l a . Code 1975. 

The r e c o r d i n d i c a t e s t h e f o l l o w i n g . G u y t o n was c o n v i c t e d 

o f sodomy and s e x u a l abuse o f a c h i l d y o u n g e r t h a n 12 y e a r s 

o l d . G u y t o n a l l e g e d t h a t he had r e t a i n e d Hunt t o p r e p a r e and 

f i l e a m o t i o n f o r a new t r i a l i n t h e c r i m i n a l a c t i o n . Hunt 

f i l e d t h e m o t i o n . G u y t o n a l l e g e s t h a t Hunt c o m m i t t e d l e g a l 

m a l p r a c t i c e when he f a i l e d t o n o t i f y G u y t o n o r any member o f 

h i s f a m i l y t h a t G u y t o n ' s m o t i o n f o r new t r i a l had been d e n i e d . 

G u y t o n c o n t e n d s t h a t a f a m i l y member l e a r n e d o f t h e d e n i a l o f 

t h e m o t i o n f r o m a n o t h e r a t t o r n e y n o t c o n n e c t e d w i t h h i s c a s e . 

G u y t o n a p p e a r s t o a r g u e t h a t t h e d e l a y i n h i s l e a r n i n g t h a t 

t h e m o t i o n had been d e n i e d p r e c l u d e d h i m f r o m f i l i n g a n o t i c e 

o f a p p e a l . 

Hunt f i l e d a m o t i o n f o r a summary j u d g m e n t . I n s u p p o r t 

o f h i s m o t i o n , Hunt a t t a c h e d an a f f i d a v i t i n w h i c h he s t a t e d 

t h a t he had been p r a c t i c i n g l a w s i n c e 1997. He s a i d t h a t he 

had r e v i e w e d h i s r e c o r d s i n t h i s c a s e and t h a t , i n h i s 

o p i n i o n , he had e x e r c i s e d " a r e a s o n a b l e d e g r e e o f c a r e , s k i l l , 

and d i l i g e n c e t h a t i s n o r m a l l y e x e r c i s e d u n d e r t h e same o r 

s i m i l a r c i r c u m s t a n c e s by o t h e r l i c e n s e d a t t o r n e y s . " 
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A c c o r d i n g l y , he o p i n e d , he had n o t b r e a c h e d t h e a p p l i c a b l e 

s t a n d a r d o f c a r e r e q u i r e d o f him i n G u y t o n ' s c r i m i n a l c a s e . 

A f t e r r e c e i v i n g H u n t ' s p r o p e r l y s u p p o r t e d m o t i o n f o r a 

summary j u d g m e n t , t h e t r i a l c o u r t e n t e r e d an o r d e r r e q u i r i n g 

G u y t o n t o f i l e a r e s p o n s e by A p r i l 1, 2009, i n c l u d i n g 

a f f i d a v i t s o f any e x p e r t i n s u p p o r t o f G u y t o n ' s a l l e g a t i o n s 

t h a t Hunt had n o t met t h e a p p r o p r i a t e s t a n d a r d o f c a r e . 

G u y t o n , however, d i d n o t p r o v i d e an a f f i d a v i t f r o m an e x p e r t 

q u a l i f i e d t o a d d r e s s t h e i s s u e w h e t h e r Hunt had b r e a c h e d t h e 

s t a n d a r d o f c a r e owed t o G u y t o n i n t h e c r i m i n a l c a s e . On 

A u g u s t 18, 2009, t h e t r i a l c o u r t e n t e r e d a summary judgment i n 

f a v o r o f Hunt. I n t h e j u d g m e n t , t h e t r i a l c o u r t s t a t e d t h a t , 

b a s e d upon t h e s u b m i s s i o n s o f t h e p a r t i e s , i t f o u n d t h a t 

G u y t o n had f a i l e d t o p r e s e n t s u b s t a n t i a l e v i d e n c e o f damages 

and t h a t he a l s o had f a i l e d t o p r o v i d e any c o m p e t e n t e v i d e n c e 

t o c o n t r a d i c t H u n t ' s a f f i d a v i t t h a t he had n o t b r e a c h e d t h e 

s t a n d a r d o f c a r e . T h e r e f o r e , t h e t r i a l c o u r t e x p l a i n e d , 

G u y t o n f a i l e d t o meet h i s b u r d e n o f d e m o n s t r a t i n g t h a t Hunt 

had b r e a c h e d t h e a p p l i c a b l e s t a n d a r d o f c a r e . G u y t o n a p p e a l s . 
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"We r e v i e w a summary judgment de novo. A m e r i c a n  
L i b e r t y I n s . Co. v. AmSouth Bank, 825 So. 2d 786 
( A l a . 2 0 0 2 ) . 

"'We a p p l y t h e same s t a n d a r d o f r e v i e w t h e 
t r i a l c o u r t u s e d i n d e t e r m i n i n g w h e t h e r t h e 
e v i d e n c e p r e s e n t e d t o t h e t r i a l c o u r t 
c r e a t e d a g e n u i n e i s s u e o f m a t e r i a l f a c t . 
Once a p a r t y m o v i n g f o r a summary judgment 
e s t a b l i s h e s t h a t no g e n u i n e i s s u e o f 
m a t e r i a l f a c t e x i s t s , t h e b u r d e n s h i f t s t o 
t h e nonmovant t o p r e s e n t s u b s t a n t i a l 
e v i d e n c e c r e a t i n g a g e n u i n e i s s u e o f 
m a t e r i a l f a c t . " S u b s t a n t i a l e v i d e n c e " i s 
" e v i d e n c e o f s u c h w e i g h t and q u a l i t y t h a t 
f a i r - m i n d e d p e r s o n s i n t h e e x e r c i s e o f 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r t h e 
e x i s t e n c e o f t h e f a c t s o u g h t t o be p r o v e d . " 
I n r e v i e w i n g a summary j u d g m e n t , we v i e w 
t h e e v i d e n c e i n t h e l i g h t most f a v o r a b l e t o 
t h e nonmovant and e n t e r t a i n s u c h r e a s o n a b l e 
i n f e r e n c e s as t h e j u r y w o u l d have been f r e e 
t o d r a w . ' 

" N a t i o n w i d e P r o p . & Cas. I n s . Co. [v. DPF  
A r c h i t e c t s , P . C . ] , 792 So. 2d [369] a t 372 [ ( A l a . 
2 0 0 1 ) ] ( c i t a t i o n s o m i t t e d ) , q u o t e d i n A m e r i c a n  
L i b e r t y I n s . Co., 825 So. 2d a t 790." 

P o t t e r v. F i r s t R e a l E s t a t e Co., 844 So. 2d 540 , 545 ( A l a . 

2 0 0 2 ) . 

G u y t o n , who i s a c t i n g p r o se on a p p e a l , s t a t e s t h a t i n 

h i s c o m p l a i n t , i n a d d i t i o n t o h i s l e g a l - m a l p r a c t i c e c l a i m , he 

a l l e g e d a c l a i m o f f r a u d a g a i n s t H u n t, w h i c h was b a s e d on 

H u n t ' s f a i l u r e t o t e l l h i m t h a t t h e p o s t j u d g m e n t m o t i o n had 

been d e n i e d , even when Hunt was a s k e d a b o u t t h e s t a t u s o f t h e 
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m o t i o n . G u y t o n a p p e a r s t o a r g u e t h a t , as t o h i s f r a u d c l a i m , 

he was n o t r e q u i r e d t o p r e s e n t e v i d e n c e r e g a r d i n g t h e b r e a c h 

o f t h e a p p l i c a b l e s t a n d a r d o f c a r e and, t h e r e f o r e , t h a t t h e 

t r i a l c o u r t i m p r o p e r l y e n t e r e d t h e summary judgment as t o t h e 

f r a u d c l a i m . 

The A labama L e g a l S e r v i c e s L i a b i l i t y A c t ("ALSLA"), § 6¬

5-571 e t s e q . , A l a . Code 1975, p r o v i d e s t h a t " [ t ] h e r e s h a l l be 

o n l y one f o r m and c a u s e o f a c t i o n a g a i n s t l e g a l s e r v i c e 

p r o v i d e r s i n c o u r t s i n t h e S t a t e o f A labama and i t s h a l l be 

known as t h e l e g a l s e r v i c e l i a b i l i t y a c t i o n and s h a l l have t h e 

m e a n ing as d e f i n e d h e r e i n . " § 6-5-573, A l a . Code 1975. The 

ALSLA d e f i n e s a l e g a l s e r v i c e l i a b i l i t y a c t i o n as f o l l o w s : 

"(1) L e g a l s e r v i c e l i a b i l i t y a c t i o n . Any a c t i o n 
a g a i n s t a l e g a l s e r v i c e p r o v i d e r i n w h i c h i t i s 
a l l e g e d t h a t some i n j u r y o r damage was c a u s e d i n 
w h o l e o r i n p a r t by t h e l e g a l s e r v i c e p r o v i d e r ' s 
v i o l a t i o n o f t h e s t a n d a r d o f c a r e a p p l i c a b l e t o a 
l e g a l s e r v i c e p r o v i d e r . A l e g a l s e r v i c e l i a b i l i t y 
a c t i o n embraces a l l c l a i m s f o r i n j u r i e s o r damages 
o r w r o n g f u l d e a t h w h e t h e r i n c o n t r a c t o r i n t o r t and 
w h e t h e r b a s e d on an i n t e n t i o n a l o r u n i n t e n t i o n a l a c t 
o r o m i s s i o n . A l e g a l s e r v i c e s l i a b i l i t y a c t i o n 
e mbraces any f o r m o f a c t i o n i n w h i c h a l i t i g a n t may 
s e e k l e g a l r e d r e s s f o r a wrong o r an i n j u r y and 
e v e r y l e g a l t h e o r y o f r e c o v e r y , w h e t h e r common law 
o r s t a t u t o r y , a v a i l a b l e t o a l i t i g a n t i n a c o u r t i n 
t h e S t a t e o f A labama now o r i n t h e f u t u r e . " 

§ 6 - 5 - 5 7 2 ( 1 ) , A l a . Code 1975. 
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A c c o r d i n g l y , G u y t o n ' s f r a u d c l a i m was subsumed by t h e 

l e g a l - m a l p r a c t i c e c l a i m . T h e r e f o r e , t o t h e e x t e n t t h a t G u y t o n 

a r g u e s t h a t t h e summary judgment was i m p r o p e r as t o t h e f r a u d 

c l a i m , h i s argument i s w i t h o u t m e r i t . 

G u y t o n a r g u e s t h a t H u n t ' s f a i l u r e t o t i m e l y n o t i f y him o r 

h i s f a m i l y members t h a t t h e t r i a l c o u r t had d e n i e d h i s 

p o s t j u d g m e n t m o t i o n was s u c h a b l a t a n t e r r o r t h a t G u y t o n d i d 

n o t need e x p e r t t e s t i m o n y t o d e m o n s t r a t e t h a t H u n t ' s c o n d u c t 

b r e a c h e d t h e a p p l i c a b l e s t a n d a r d o f c a r e . 

The ALSLA d e f i n e s t h e a p p l i c a b l e s t a n d a r d o f c a r e as 

f o l l o w s : 

"(3) S t a n d a r d o f c a r e . 

" a . The s t a n d a r d o f c a r e a p p l i c a b l e t o 
a l e g a l s e r v i c e p r o v i d e r i s t h a t l e v e l o f 
s u c h r e a s o n a b l e c a r e , s k i l l , and d i l i g e n c e 
as o t h e r s i m i l a r l y s i t u a t e d l e g a l s e r v i c e 
p r o v i d e r s i n t h e same g e n e r a l l i n e o f 
p r a c t i c e i n t h e same g e n e r a l l o c a l i t y 
o r d i n a r i l y have and e x e r c i s e i n a l i k e 
c a s e . " 

§ 6 - 5 - 5 7 2 ( 3 ) a . , A l a . Code 1975. 

G e n e r a l l y , a p l a i n t i f f a l l e g i n g a l e g a l - m a l p r a c t i c e c l a i m 

must p r o v e t h a t c l a i m t h r o u g h e x p e r t t e s t i m o n y . T o n s m e i r e v.  

AmSouth Bank, 659 So. 2d 601 , 605 ( A l a . 1 9 9 5 ) ; see a l s o § 

6-5-580, A l a . Code 1975. However, i n V a l e n t i n e v. W a t t e r s , 
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896 So. 2d 385 ( A l a . 2 0 0 4 ) , o u r supreme c o u r t r e c o g n i z e d t h e 

"common k n o w l e d g e " e x c e p t i o n t o t h a t g e n e r a l r u l e . 

" I n V a l e n t i n e , [ t h e Alabama Supreme] C o u r t h e l d 
t h a t t h e ALSLA a p p l i e d t o L i n n i e V a l e n t i n e ' s 
l e g a l - m a l p r a c t i c e c l a i m s a g a i n s t R i c h a r d W a t t e r s . 
896 So. 2d a t 390-91. ... V a l e n t i n e had c o n s u l t e d 
W a t t e r s a b o u t r e p r e s e n t i n g h e r i n l i t i g a t i o n 
r e g a r d i n g d e f e c t i v e b r e a s t i m p l a n t s , and one o f h e r 
c l a i m s was t h a t W a t t e r s had m i s r e p r e s e n t e d t o h e r 
t h a t 'he was v e r y f a m i l i a r w i t h l i t i g a t i o n r e g a r d i n g 
b r e a s t i m p l a n t s and t h a t he had r e p r e s e n t e d s e v e r a l 
c l i e n t s i n b r e a s t - i m p l a n t l i t i g a t i o n . ' 896 So. 2d a t 
386. 

" I n r e s p o n s e t o t h e c o n t e n t i o n t h a t she had 
f a i l e d t o o f f e r e x p e r t t e s t i m o n y i n s u p p o r t o f h e r 
c l a i m , V a l e n t i n e a r g u e d 

" ' t h a t h e r c a s e i s a n a l o g o u s t o 
m e d i c a l - m a l p r a c t i c e s u i t s and t h a t t h e 
e x c e p t i o n a p p l i e d i n t h o s e c a s e s t o t h e 
r e q u i r e m e n t o f e x p e r t t e s t i m o n y s h o u l d a l s o 
a p p l y t o l e g a l - m a l p r a c t i c e c a s e s . See Ex  
p a r t e H e a l t h S o u t h C o r p . , 851 So. 2d 33, 38 
( A l a . 2002) ( s t a t i n g t h a t e x p e r t t e s t i m o n y 
i s n o t r e q u i r e d i n a c a s e "'"where want o f 
s k i l l o r l a c k o f c a r e i s so a p p a r e n t ... as 
t o be u n d e r s t o o d by a l a y m a n , and r e q u i r e s 
o n l y common knowledge and e x p e r t i s e t o 
u n d e r s t a n d i t . " ' " ( q u o t i n g T u s c a l o o s a  
O r t h o p e d i c A p p l i a n c e Co. v. W y a t t , 460 So. 
2d 156, 161 ( A l a . 1 9 8 4 ) ) ) . ' 

"896 So. 2d a t 391. [The supreme c ] o u r t a g r e e d w i t h 
V a l e n t i n e . 

"[The supreme c ] o u r t n o t e d t h a t t h e s t a t u t o r y 
scheme f o r e s t a b l i s h i n g a l e g a l - m a l p r a c t i c e c l a i m i s 
s i m i l a r t o t h e r e q u i r e m e n t s i m p o s e d by t h e Alabama 
M e d i c a l L i a b i l i t y A c t o f 1987, §§ 6-5-540 t o 
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6-5-552, A l a . Code 1975 ('the AMLA'), f o r 
m e d i c a l - m a l p r a c t i c e c l a i m s and t h a t even t h o u g h 
n e i t h e r t h e ALSLA n o r t h e AMLA i n c l u d e s an e x p r e s s 
r e q u i r e m e n t t h a t a p l a i n t i f f o f f e r e x p e r t t e s t i m o n y 
i n s u p p o r t o f h i s o r h e r c l a i m , g e n e r a l l y e x p e r t 
t e s t i m o n y i s r e q u i r e d . [The supreme c ] o u r t 
t h o r o u g h l y e x a m i n e d t h e e x c e p t i o n t o t h e 
e x p e r t - t e s t i m o n y r e q u i r e m e n t i n m e d i c a l - m a l p r a c t i c e 
a c t i o n s '"where t h e want o f s k i l l o r l a c k o f c a r e i s 
so a p p a r e n t as t o be w i t h i n t h e c o m p r e h e n s i o n o f t h e 
a v e r a g e layman and t h u s r e q u i r e s o n l y common 
knowledge and e x p e r i e n c e t o u n d e r s t a n d i t . " ' 896 
So. 2d a t 392 ( q u o t i n g Rosemont, I n c . v. M a r s h a l l , 
481 So. 2d 1126, 1129-30 ( A l a . 1 9 8 5 ) ) . [The supreme 
c ] o u r t s t a t e d : 

"'Many o t h e r j u r i s d i c t i o n s r e c o g n i z e 
a "common k n o w l e d g e " e x c e p t i o n t o t h e 
r e q u i r e m e n t t h a t a p l a i n t i f f i n a 
l e g a l - m a l p r a c t i c e c a s e must p r e s e n t e x p e r t 
t e s t i m o n y . M c I n t y r e v. Rumsey, 80 P.3d 
1201 (Kan. C t . App. 2003) ( u n p u b l i s h e d 
o p i n i o n ) ( s t a t i n g t h a t e x p e r t t e s t i m o n y i s 
n o t n e c e s s a r y where t h e a t t o r n e y ' s b r e a c h 
o f d u t y i s so c l e a r and o b v i o u s t h a t t h e 
d e t e r m i n a t i o n t h a t t h e a t t o r n e y d e v i a t e d 
f r o m t h e s t a n d a r d o f c a r e i s w i t h i n t h e 
common k n o w l e d g e o f t h e t r i e r o f f a c t ) ; 
D u b r e u i l v. W i t t , 80 Conn. App. 410, 418, 
835 A.2d 477, 483 (2003) ( s t a t i n g t h a t t h e 
e x c e p t i o n t o t h e need f o r e x p e r t t e s t i m o n y 
a p p l i e s when " t h e d e f e n d a n t ' s c o n d u c t was 
s u c h an o b v i o u s and g r o s s want o f c a r e and 
s k i l l t h a t t h e n e g l e c t w o u l d be c l e a r t o 
t h e a v e r a g e l a y p e r s o n " ) ; R o b e r t s v. H u t t o n , 
152 Oh i o App. 3d 412, 423, 787 N.E.2d 1267, 
1276 (2003) ("The o n l y e x c e p t i o n t o t h i s 
[ e x p e r t - t e s t i m o n y ] r e q u i r e m e n t i s when t h e 
a l l e g e d b r e a c h o f c a r e i s so o b v i o u s t h a t 
i t c an be d e t e r m i n e d f r o m t h e o r d i n a r y 
k n o w ledge and e x p e r i e n c e o f l a y m e n . " ) ; 
Mazuca & A s s o c s . v. Schumann, 82 S.W.3d 90, 
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97 (Tex. C t . App. 2002) ( " E x p e r t t e s t i m o n y 
i s n o t r e q u i r e d i f t h e a t t o r n e y ' s l a c k o f 
c a r e and s k i l l i s so o b v i o u s t h a t t h e t r i e r 
o f f a c t c a n f i n d n e g l i g e n c e as a m a t t e r o f 
common k n o w l e d g e . " ) ; H a l l v. F e d o r , 34 9 
S.C. 1 69, 561 S.E.2d 654 (S.C. Ct . App. 
2002) ( n o t i n g t h a t e x p e r t t e s t i m o n y i s 
n o r m a l l y r e q u i r e d t o e s t a b l i s h t h e 
a p p l i c a b l e s t a n d a r d o f c a r e e x c e p t when t h e 
m a t t e r i s w i t h i n t h e common k n o w l e d g e o f 
l a y p e r s o n s ) . 

" ' W a t t e r s a r g u e s , and we a g r e e , t h a t 
e x p e r t t e s t i m o n y i s g e n e r a l l y r e q u i r e d i n 
a l e g a l - m a l p r a c t i c e c a s e b e c a u s e a j u r y 
t h a t i s u n f a m i l i a r w i t h t h e p r i n c i p l e s o f 
law g o v e r n i n g t h e u n d e r l y i n g c a s e m i g h t be 
i n c a p a b l e o f d i s c e r n i n g w h e t h e r a l a w y e r ' s 
p r o f e s s i o n a l c o n d u c t f a l l s o u t s i d e an 
a c c e p t a b l e s t a n d a r d o f c a r e . G e n e r a l l y , an 
e x p e r t may t e s t i f y when " s c i e n t i f i c , 
t e c h n i c a l , o r o t h e r s p e c i a l i z e d k n o w ledge 
w i l l a s s i s t t h e t r i e r o f f a c t t o u n d e r s t a n d 
t h e e v i d e n c e o r t o d e t e r m i n e a f a c t i n 
i s s u e . " A l a . R. E v i d . 702. However, 
"Alabama h i s t o r i c a l l y and g e n e r a l l y has 
r e f u s e d e x p e r t t e s t i m o n y o r o p i n i o n on a 
s u b j e c t t h a t i s w i t h i n t h e u n d e r s t a n d i n g o f 
t h e a v e r a g e l a y p e r s o n . " A l a . R. E v i d . 702, 
A d v i s o r y C o m m i t t e e ' s N o t e s . 

"'We a r e p e r s u a d e d by o u r e a r l i e r 
a n a l y s e s u n d e r t h e 
m e d i c a l - s e r v i c e s - l i a b i l i t y c a s e s and by 
o t h e r c o u r t s ' a p p l i c a t i o n o f t h a t same k i n d 
o f a n a l y s i s t o l e g a l - s e r v i c e s - l i a b i l i t y 
c a s e s t h a t an e x c e p t i o n t o t h e g e n e r a l 
r e q u i r e m e n t t h a t a p l a i n t i f f p r e s e n t e x p e r t 
t e s t i m o n y i n s u p p o r t o f a l e g a l - m a l p r a c t i c e 
c l a i m o c c u r s where a l e g a l - s e r v i c e 
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p r o v i d e r ' s want o f s k i l l o r l a c k o f c a r e i s 
so a p p a r e n t as t o be u n d e r s t o o d by a 
l a y p e r s o n and r e q u i r e s o n l y common 
knowledge and e x p e r i e n c e t o u n d e r s t a n d i t . 

A c c e p t i n g V a l e n t i n e ' s c l a i m t h a t 
W a t t e r s t o l d h e r t h a t he had r e p r e s e n t e d 
p r i o r c l i e n t s i n l i t i g a t i o n i n v o l v i n g 
b r e a s t i m p l a n t s and t h a t he l a t e r a d m i t t e d 
he had n o t , we c o n c l u d e t h a t V a l e n t i n e i s 
no t r e q u i r e d t o p r e s e n t e x p e r t t e s t i m o n y t o 
s u p p o r t h e r c l a i m t h a t W a t t e r s b r e a c h e d t h e 
a p p l i c a b l e s t a n d a r d o f c a r e i n 
m i s r e p r e s e n t i n g h i s q u a l i f i c a t i o n s t o h e r 
i n t h i s manner. We h o l d t h a t a t r i e r o f 
f a c t w i t h common knowledge and e x p e r i e n c e 
c o u l d d e t e r m i n e t h a t an a t t o r n e y ' s 
r e p r e s e n t a t i o n t h a t he o r she has had 
e x p e r i e n c e i n a c e r t a i n t y p e o f l i t i g a t i o n , 
when t h a t r e p r e s e n t a t i o n i s n o t t r u e , 
v i o l a t e s t h e s t a n d a r d o f c a r e . ' 

"896 So. 2d a t 393-95." 

W a c h o v i a Bank, N.A. v. J o n e s , M o r r i s o n & Womack, P.C., [Ms. 

1061289, S e p t . 25, 2009] ___ So. 3d ___ , ___ ( A l a . 2009) 

( f o o t n o t e o m i t t e d ) . 

I n t h i s c a s e , we a g r e e w i t h G u y t o n t h a t an a t t o r n e y ' s 

f a i l u r e t o n o t i f y a c l i e n t o f a r u l i n g on a m o t i o n i n t i m e f o r 

t h e c l i e n t t o t i m e l y f i l e an a p p e a l c o n s t i t u t e s a b r e a c h o f 

t h e s t a n d a r d o f c a r e t h a t i s so a p p a r e n t t h a t e x p e r t t e s t i m o n y 

i s n o t r e q u i r e d f o r a l a y p e r s o n t o u n d e r s t a n d t h a t b r e a c h . 

10 



2090063 

However, o u r i n q u i r y does n o t end w i t h a f i n d i n g t h a t e x p e r t 

t e s t i m o n y was n o t r e q u i r e d i n t h i s c a s e . 

"To p r e v a i l i n a l e g a l - m a l p r a c t i c e a c t i o n , t h e 
p l a i n t i f f must p r o v e t h a t , b u t f o r t h e a t t o r n e y ' s 
n e g l i g e n c e , t h e l e g a l m a t t e r c o n c e r n i n g w h i c h t h e 
a t t o r n e y i s a l l e g e d t o have been n e g l i g e n t w o u l d 
have been r e s o l v e d more f a v o r a b l y t o t h e p l a i n t i f f . 
P i c k a r d v. T u r n e r , 592 So. 2d 1016, 1019 ( A l a . 
1 9 9 2 ) . To meet t h i s b u r d e n , t h e p l a i n t i f f must 
p r o v e (1) t h a t , i n t h e a b s e n c e o f t h e a l l e g e d 
m a l p r a c t i c e , t h e p l a i n t i f f w o u l d have been e n t i t l e d 
t o a more f a v o r a b l e r e s u l t i n t h e l e g a l m a t t e r 
c o n c e r n i n g w h i c h t h e a t t o r n e y i s a l l e g e d t o have 
been n e g l i g e n t , and (2) t h a t t h e a t t o r n e y ' s 
n e g l i g e n c e i n f a c t c a u s e d t h e outcome o f t h e l e g a l 
m a t t e r t o be l e s s f a v o r a b l e t o t h e p l a i n t i f f t h a n 
t h e outcome w o u l d have been i n t h e a b s e n c e o f t h e 
a l l e g e d m a l p r a c t i c e . P i c k a r d , 592 So. 2d a t 1020 
( ' " G e n e r a l l y , a c t i o n a b l e [ l e g a l ] m a l p r a c t i c e c a n n o t 
be e s t a b l i s h e d i n t h e a b s e n c e o f a s h o w i n g t h a t t h e 
a t t o r n e y ' s w r o n g f u l c o n d u c t has d e p r i v e d t h e c l i e n t 
o f s o m e t h i n g t o w h i c h he w o u l d o t h e r w i s e have been 
e n t i t l e d . " [7A C.J.S. A t t o r n e y and C l i e n t § 255 a t 
462 ( 1 9 8 0 ) . ] A l a w y e r c a n n o t be e x p e c t e d t o a c h i e v e 
i m p o s s i b l e r e s u l t s f o r a c l i e n t . ' ) ; H a l l v. Thomas, 
456 So. 2d 67, 68 ( A l a . 1984) ('A c l a i m f o r 
m a l p r a c t i c e r e q u i r e s a s h o w i n g t h a t i n t h e a b s e n c e 
o f t h e a l l e g e d n e g l i g e n c e t h e outcome o f t h e c a s e 
w o u l d have been d i f f e r e n t . ' ( c i t i n g M y l a r v.  
W i l k i n s o n , 435 So. 2d 1237 ( A l a . 1 9 8 3 ) ) ) . " 

B o n n e r v. L y o n s , P i p e s & Cook, P.C., 26 So. 3d 1115, 1120 

( A l a . 2 0 0 9 ) ; see a l s o I n d e p e n d e n t S t a v e Co. v. B e l l , 

R i c h a r d s o n & Sparkman, P.A., 678 So. 2d 770, 772 ( A l a . 1996) 

( I n a l e g a l - m a l p r a c t i c e c a s e , t h e p l a i n t i f f must o f f e r p r o o f 
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t h a t , b u t f o r t h e d e f e n d a n t a t t o r n e y ' s n e g l i g e n c e , t h e outcome 

o f t h e u n d e r l y i n g c a s e w o u l d have been d i f f e r e n t . ) . 

I n t h i s c a s e , as t h e t r i a l c o u r t p o i n t e d o u t i n i t s 

j u d g m e n t , t h e r e c o r d i n d i c a t e d t h a t G u y t o n d i d a p p e a l f r o m t h e 

c o n v i c t i o n , and t h e C o u r t o f C r i m i n a l A p p e a l s a f f i r m e d t h e 

c o n v i c t i o n , w i t h o u t an o p i n i o n , on December 14, 2007. 1 See  

G u y t o n v. S t a t e , 19 So. 3d 260 ( A l a . C r i m . App. 2007) ( t a b l e ) . 

Any d e l a y , i f i n d e e d t h e r e was a d e l a y , i n f i l i n g G u y t o n ' s 

n o t i c e o f a p p e a l t h a t may have been c a u s e d by H u n t ' s f a i l u r e 

t o " t i m e l y " n o t i f y G u y t o n o f t h e d e n i a l o f h i s p o s t j u d g m e n t 

m o t i o n o b v i o u s l y d i d n o t p r e c l u d e G u y t o n f r o m t i m e l y f i l i n g 

h i s n o t i c e o f a p p e a l o r p r e v e n t t h e C o u r t o f C r i m i n a l A p p e a l s 

f r o m c o n s i d e r i n g h i s a p p e a l . G u y t o n has n o t d e m o n s t r a t e d t h a t 

H u n t ' s d e l a y , i f any, c a u s e d G u y t o n harm. 

G u y t o n a r g u e s t h a t , c o n t r a r y t o t h e t r i a l c o u r t ' s 

a s s e r t i o n , he i n c u r r e d damages b e c a u s e he had t o h i r e a n o t h e r 

1The t r i a l c o u r t a l s o n oted t h a t Guyton f i l e d a l e g a l -
m a l p r a c t i c e a c t i o n a g a i n s t h i s t r i a l c o u n s e l i n the c r i m i n a l 
case. That c i v i l a c t i o n was d i s m i s s e d on J a n u a r y 1 3 , 2009, 
and on May 2 7 , 2009, t h i s c o u r t d i s m i s s e d the a p p e a l , w i t h o u t 
an o p i n i o n , f o r l a c k of p r o s e c u t i o n . See Guyton v. Davis (No. 
2080539, May 27, 2009) So. 3d ( A l a . C i v . App. 2009) 
( t a b l e ) . 
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l a w y e r t o r e p r e s e n t him on a p p e a l . The u n d i s p u t e d e v i d e n c e 

d e m o n s t r a t e s t h a t G u y t o n h i r e d Hunt o n l y t o p r e p a r e and f i l e 

a p o s t j u d g m e n t m o t i o n . Hunt d i d as he was h i r e d t o do. 

G u y t o n n e v e r h i r e d Hunt t o r e p r e s e n t him on a p p e a l . I f G u y t o n 

w a n t e d t o r e t a i n Hunt t o r e p r e s e n t him on a p p e a l , he w o u l d 

have had t o pay him a d d i t i o n a l money f o r t h a t r e p r e s e n t a t i o n . 

The t r i a l c o u r t e n t e r e d a summary judgment i n f a v o r o f 

Hunt b a s e d , a t l e a s t i n p a r t , on G u y t o n ' s f a i l u r e t o p r o v e 

damages. We f u r t h e r f i n d t h a t , b a s e d upon t h e r e c o r d b e f o r e 

us , G u y t o n f a i l e d t o d e m o n s t r a t e t h a t t h e outcome o f h i s 

c r i m i n a l c a s e , i . e . , h i s c o n v i c t i o n and s e n t e n c e , w o u l d have 

been any d i f f e r e n t had Hunt n o t i f i e d h im o f t h e d e n i a l o f h i s 

p o s t j u d g m e n t m o t i o n . "We w i l l a f f i r m a summary judgment i f 

t h a t judgment i s p r o p e r f o r any r e a s o n s u p p o r t e d by t h e 

r e c o r d , even i f t h e b a s i s f o r o u r a f f i r m a n c e was n o t t h e b a s i s 

o f t h e d e c i s i o n b e l o w and even i f t h e b a s i s f o r o u r a f f i r m a n c e 

was n o t a r g u e d b e l o w . " D e F r i e c e v. M c C o r q u o d a l e , 998 So. 2d 

465, 470 ( A l a . 2 0 0 8 ) . 

F o r the reasons s e t f o r t h above, the judgment of the 

t r i a l c o u r t i s a f f i r m e d . 

AFFIRMED. 

A l l the j u d g e s concur. 
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