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THOMPSON, P r e s i d i n g Judge. 

A l a n K e e t o n and Faye K e e t o n a p p e a l f r o m a summary 

judgment e n t e r e d by t h e Geneva C i r c u i t C o u r t i n f a v o r o f K e l l y 

Company, LLC ( " K e l l y " ) . F o r t h e r e a s o n s s t a t e d h e r e i n , we 

a f f i r m t h e t r i a l c o u r t ' s j u d g m e n t . 
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On September 18, 2008, K e l l y f i l e d an a c t i o n a g a i n s t t h e 

K e e t o n s s e e k i n g a d e c l a r a t o r y j u d g m e n t . K e l l y a l l e g e d t h a t i t 

owned r e a l p r o p e r t y i n t h e C i t y o f Geneva ( " t h e C i t y " ) t h a t 

a b u t t e d an u n d e v e l o p e d r i g h t - o f - w a y known as B r i a r c l i f f Avenue 

( " t h e r i g h t - o f - w a y " ) . I t a s s e r t e d t h a t one o f i t s 

p r e d e c e s s o r s i n i n t e r e s t , t h e K e l l y - M o r r i s D e v e l o p m e n t 

Company, had owned b o t h t h e p a r c e l t h a t K e l l y now owned and 

t h e p r o p e r t y c o m p r i s i n g t h e r i g h t - o f - w a y . K e l l y a s s e r t e d t h a t 

t h e K e l l y - M o r r i s D e v e l o p m e n t Company had deeded t h e p r o p e r t y 

c o m p r i s i n g t h e r i g h t - o f - w a y t o t h e C i t y i n 1976 f o r use as a 

r i g h t - o f - w a y b u t t h a t t h e C i t y had f o r m a l l y v a c a t e d t h a t 

p r o p e r t y i n 2008. K e l l y a l l e g e d t h a t , a t t h e t i m e t h e C i t y 

v a c a t e d t h e r i g h t - o f - w a y , K e l l y , as w e l l as t h e K e e t o n s , owned 

p r o p e r t y a b u t t i n g t h e u n d e v e l o p e d r i g h t - o f - w a y . K e l l y 

a c k n o w l e d g e d t h a t t h e g e n e r a l r u l e a p p l i c a b l e t o t h e v a c a t i o n 

o f a r i g h t - o f - w a y i s t h a t t h e a b u t t i n g l a n d o w n e r s t a k e t h e 

v a c a t e d p r o p e r t y a d j a c e n t t o t h e i r p r o p e r t y t o t h e c e n t e r l i n e . 

However, K e l l y s o u g h t a d e c l a r a t i o n t h a t , b e c a u s e K e l l y ' s 

p r e d e c e s s o r had owned t h e e n t i r e p a r c e l c o m p r i s i n g t h e r i g h t -

o f - w a y , K e l l y was t h e r i g h t f u l owner o f t h e e n t i r e r i g h t - o f -

way. 
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The K e e t o n s f i l e d an answer i n w h i c h , among o t h e r t h i n g s , 

t h e y d e n i e d t h e m a t e r i a l a l l e g a t i o n s o f t h e c o m p l a i n t and 

a s s e r t e d t h a t , p u r s u a n t t o § 2 3 - 4 - 2 ( b ) , A l a . Code 1975, t h e y 

were e n t i t l e d t o a p o r t i o n o f t h e v a c a t e d r i g h t - o f - w a y . I n 

p e r t i n e n t p a r t , § 2 3 - 4 -2(b) p r o v i d e s t h a t , upon t h e v a c a t i o n 

o f a r i g h t - o f - w a y , " [ t ] i t l e and a l l p u b l i c r i g h t s , i n c l u d i n g 

t h e r i g h t t o c l o s e t h e s t r e e t , a l l e y , o r h i g h w a y v a c a t e d , 

s h a l l v e s t i n t h e a b u t t i n g l a n d o w n e r s . " The K e e t o n s a l s o 

a s s e r t e d t h a t K e l l y ' s a c t i o n was b a s e d on common law t h a t had 

been l e g i s l a t i v e l y o v e r r u l e d by § 23-4-2 and t h a t , as a 

r e s u l t , K e l l y ' s a c t i o n was w i t h o u t s u b s t a n t i a l j u s t i f i c a t i o n 

and was g r o u n d l e s s i n l a w . T h us, t h e y a s s e r t e d a c o u n t e r c l a i m 

f o r an a t t o r n e y f e e p u r s u a n t t o t h e Alabama L i t i g a t i o n 

A c c o u n t a b i l i t y A c t , § 12-19-270 e t s e q . , A l a . Code 1975. 

On December 29, 2008, t h e K e e t o n s f i l e d a m o t i o n f o r a 

summary j u d g m e n t . They a s s e r t e d t h a t , b e c a u s e t h e i r p r o p e r t y 

a b u t t e d t h e v a c a t e d r i g h t - o f - w a y , t h e C i t y ' s v a c a t i o n o f t h e 

r i g h t - o f - w a y had c a u s e d t h a t p r o p e r t y t o v e s t i n them f r o m t h e 

c e n t e r l i n e o f t h e r i g h t - o f - w a y t o t h e i r p r o p e r t y l i n e . 

On F e b r u a r y 2, 2009, K e l l y f i l e d a r e s p o n s e t o t h e 

K e e t o n s ' m o t i o n as w e l l as i t s own m o t i o n f o r a summary 
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j u d g m e n t . I t a r g u e d t h a t i t s p r e d e c e s s o r i n i n t e r e s t had 

s u p p l i e d t h e p r o p e r t y t o t h e C i t y f o r t h e r i g h t - o f - w a y and 

t h a t , as a r e s u l t , upon t h e C i t y ' s v a c a t i o n o f t h a t p r o p e r t y , 

K e l l y was e n t i t l e d t o f e e - s i m p l e t i t l e t o t h e e n t i r e p r o p e r t y 

c o m p r i s i n g t h e r i g h t - o f - w a y . K e l l y a r g u e d t h a t t h e g e n e r a l 

r u l e t h a t t i t l e t o v a c a t e d p r o p e r t y v e s t s i n a b u t t i n g 

l a n d o w n e r s was b a s e d on t h e a b u t t i n g l a n d o w n e r s ' h a v i n g 

c o n t r i b u t e d e q u a l amounts o f l a n d a t t h e t i m e t h e r i g h t - o f - w a y 

was o r i g i n a l l y d e d i c a t e d . K e l l y a r g u e d t h a t an e x c e p t i o n t o 

t h e g e n e r a l r u l e a p p l i e d when a l l t h e p r o p e r t y f o r t h e 

r i g h t - o f - w a y was t a k e n f r o m o n l y one o f t h e owners o f a b u t t i n g 

p r o p e r t y . I n s u c h a c a s e , i t a r g u e d , t h e owner o f t h e 

a b u t t i n g p r o p e r t y who had c o n t r i b u t e d a l l t h e p r o p e r t y f o r t h e 

r i g h t - o f - w a y was e n t i t l e d t o r e t a k e f e e - s i m p l e o w n e r s h i p o f 

t h e e n t i r e r i g h t - o f - w a y upon i t s v a c a t i o n . I n s u p p o r t o f i t s 

m o t i o n , K e l l y r e l i e d on S t a t e v. M o b i l e R i v e r T e r m i n a l Co., 

898 So. 2d 763 ( A l a . C i v . App. 2 0 0 4 ) . K e l l y a t t a c h e d t o i t s 

m o t i o n s e v e r a l deeds p u r p o r t i n g t o d e m o n s t r a t e t h a t i t was, i n 

f a c t , t h e s u c c e s s o r i n i n t e r e s t t o t h e e n t i t y t h a t had 

o r i g i n a l l y p r o v i d e d a l l t h e p r o p e r t y t o t h e C i t y f o r t h e 

r i g h t - o f - w a y . 
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On A p r i l 23, 2009, t h e t r i a l c o u r t g r a n t e d K e l l y ' s m o t i o n 

and e n t e r e d a summary judgment i n i t s f a v o r . R e l y i n g on S t a t e  

v. M o b i l e R i v e r T e r m i n a l Co., s u p r a , i t h e l d t h a t K e l l y was 

th e r i g h t f u l owner o f t h e r i g h t - o f - w a y . B e c a u s e t h e t r i a l 

c o u r t ' s judgment was s i l e n t as t o t h e K e e t o n s ' c o u n t e r c l a i m 

f o r an a t t o r n e y f e e p u r s u a n t t o t h e Alabama L i t i g a t i o n 

A c c o u n t a b i l i t y A c t , we c o n c l u d e t h a t t h e t r i a l c o u r t 

i m p l i c i t l y d e n i e d t h e K e e t o n s ' c o u n t e r c l a i m . See C a s e y v.  

M c C o n n e l l , 975 So. 2d 384, 389 ( A l a . C i v . App. 2007) 

( i n d i c a t i n g t h a t a j u d g m e n t ' s s i l e n c e on a c o u n t e r c l a i m u n d e r 

t h e A l a b a m a L i t i g a t i o n A c c o u n t a b i l i t y A c t i s i n t e r p r e t e d , 

u n d e r Alabama p r e c e d e n t s , "as an i m p l i c i t d e n i a l o f t h a t 

c o u n t e r c l a i m " ) . The K e e t o n s f i l e d a " m o t i o n f o r r e h e a r i n g " on 

May 13, 2009, w h i c h we c o n s t r u e as m o t i o n t o a l t e r , amend, o r 

v a c a t e t h e summary j u d g m e n t . That m o t i o n was d e n i e d by 

o p e r a t i o n o f l a w on A u g u s t 11, 2009. See R u l e 59.1, A l a . R. 

C i v . P. 1 The K e e t o n s f i l e d a t i m e l y a p p e a l t o t h i s c o u r t , 

1On September 3, 2009, the t r i a l c o u r t p u r p o r t e d t o e n t e r 
an o r d e r denying the Keetons' motion t o a l t e r , amend, or 
v a c a t e the judgment, and, on September 23, 2009, the t r i a l 
c o u r t e n t e r e d a " c e r t i f i c a t e o f f i n a l judgment" i n which i t 
p u r p o r t e d t o , among o t h e r t h i n g s , c e r t i f y i t s judgment as 
f i n a l p u r s u a n t t o Rule 5 4 ( b ) , A l a . R. C i v . P. Each of those 
o r d e r s was a n u l l i t y , however; the former because the time t o 
r u l e on the motion had a l r e a d y e x p i r e d , see S t a r r v. W i l s o n , 
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w h i c h t r a n s f e r r e d t h e a p p e a l t o t h e supreme c o u r t f o r l a c k o f 

s u b j e c t - m a t t e r j u r i s d i c t i o n . The supreme c o u r t t r a n s f e r r e d 

t h e a p p e a l b a c k t o t h i s c o u r t p u r s u a n t t o § 1 2 - 2 - 7 ( 6 ) , A l a . 

Code 1975. 

The K e e t o n s c o n t e n d t h a t K e l l y p r o v i d e d no e v i d e n c e 

i n d i c a t i n g t h a t t h e C i t y p r o p e r l y f o l l o w e d t h e s t a t u t o r y 

p r o c e d u r e s , s e t f o r t h i n § 2 3 - 4 - 3 ( b ) , A l a . Code 1975, t o 

v a c a t e t h e r i g h t - o f - w a y and t h a t , as a r e s u l t , t h e t r i a l c o u r t 

e r r e d i n e n t e r i n g a summary judgment i n K e l l y ' s f a v o r . The 

K e e t o n s d i d n o t make t h i s argument t o t h e t r i a l c o u r t i n 

o p p o s i t i o n t o K e l l y ' s summary-judgment m o t i o n . I n f a c t , t h e i r 

own summary-judgment m o t i o n , i n w h i c h t h e y s o u g h t a judgment 

d e c l a r i n g t h a t t h e y were t h e p r o p e r owners o f a p o r t i o n o f t h e 

r i g h t - o f - w a y b e c a u s e o f t h e C i t y ' s v a c a t i o n o f t h e 

r i g h t - o f - w a y , p r e s u p p o s e d t h a t t h e C i t y had p r o p e r l y v a c a t e d 

t h e r i g h t - o f - w a y . A p a r t y c a n n o t r a i s e an i s s u e f o r t h e f i r s t 

t i m e on a p p e a l . Andrews v. M e r r i t t O i l Co., 612 So. 2d 409, 

11 So. 3d 846, 850 ( A l a . C i v . App. 2008), and the l a t t e r 
because the A p r i l 23, 2009, summary judgment was a f i n a l 
judgment and, a f t e r the time f o r r u l i n g on the Keetons' 
postjudgment motion had e x p i r e d , the t r i a l c o u r t no l o n g e r had 
j u r i s d i c t i o n over the cause, see C o l b u r n v. C o l b u r n , 14 So. 3d 
176, 17 8 ( A l a . C i v . App. 2009). 
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410 ( A l a . 1 9 9 2 ) . As a r e s u l t , we w i l l n o t c o n s i d e r t h e m e r i t s 

o f t h i s c o n t e n t i o n . 

The K e e t o n s a l s o c o n t e n d t h a t , b a s e d on § 2 3 - 4 - 2 ( b ) , t h e y 

were e n t i t l e d t o o w n e r s h i p o f a s h a r e o f t h e v a c a t e d 

r i g h t - o f - w a y e q u a l t o K e l l y ' s s h a r e o f t h e v a c a t e d 

r i g h t - o f - w a y . The K e e t o n s p o i n t o u t t h a t t h i s s t a t u t e was 

amended, e f f e c t i v e J u l y 1, 2004, t o p r o v i d e , among o t h e r 

t h i n g s , t h a t , upon v a c a t i o n o f a r i g h t - o f - w a y , " [ t ] i t l e and 

a l l p u b l i c r i g h t s , i n c l u d i n g t h e r i g h t t o c l o s e t h e s t r e e t , 

a l l e y , o r h i g h w a y v a c a t e d , s h a l l v e s t i n t h e a b u t t i n g 

l a n d o w n e r s . " They a c k n o w l e d g e t h a t , u n d e r common la w 

p r e d a t i n g t h e 2004 amendment o f § 23-4-2, a l l t h e l a n d 

c o n s t i t u t i n g a d e d i c a t e d r i g h t - o f - w a y s h o u l d be r e s t o r e d , upon 

v a c a t i o n , t o a l a n d o w n e r whose p r e d e c e s s o r s i n t i t l e had owned 

a l l t h e p r o p e r t y c o m p r i s i n g t h e r i g h t - o f - w a y b e f o r e i t s 

d e d i c a t i o n . However, t h e y a r g u e , t h e 2004 amendment t o § 

23-4-2 c o n s t i t u t e d a l e g i s l a t i v e o v e r r u l i n g o f t h a t p r i n c i p l e 

i n f a v o r o f a r u l e r e q u i r i n g an e q u a l v e s t i n g i n a l l a b u t t i n g 

l a n d o w n e r s o f t h e p r o p e r t y c o m p r i s i n g a r i g h t - o f - w a y upon t h e 

v a c a t i o n o f t h e r i g h t - o f - w a y . 
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I n S t a t e v. M o b i l e R i v e r T e r m i n a l Co., s u p r a , t h i s c o u r t 

q u o t e d N e i l v. I n d e p e n d e n t R e a l t y Co., 317 Mo. 1235, 298 S.W. 

363 ( 1 9 2 7 ) , f o r t h e f o l l o w i n g p r o p o s i t i o n : 

"'So i t a p p e a r s t h a t t h e common-law r u l e t o t h e 
e f f e c t t h a t a d j o i n i n g owners had t i t l e t o t h e m i d d l e 
o f t h e h i g h w a y r e s t e d upon t h e p r e s u m p t i o n t h a t t h e y 
had c o n t r i b u t e d e q u a l l y t o t h e r o a d , b u t i f t h e 
f a c t s showed t h e c o n t r a r y t h e r u l e d i d n o t a p p l y . 
I n o t h e r w o r d s , t h e f a c t s w o u l d g o v e r n r a t h e r t h a n 
t h e mere p r e s u m p t i o n . Out o f t h i s grew t h e r u l e t h a t 
i f t h e h i g h w a y i s t a k e n w h o l l y f r o m one man's 
p r o p e r t y and s u c h h i g h w a y i s v a c a t e d , t h e l a n d i n 
f e e r e v e r t s t o t h e o r i g i n a l owner, o r h i s g r a n t e e s , 
f r e e d f r o m t h e p u b l i c use o r e a s ement.'" 

898 So. 2d a t 776 ( q u o t i n g 317 Mo. a t 1244, 298 S.W. a t 3 6 6 ) . 

The K e e t o n s do n o t c o n t e n d t h a t , i f t h e 2004 amendment t o § 

2 3 - 4 - 2(b) d i d n o t o v e r r u l e t h e a b o v e - s t a t e d common-law 

p r i n c i p l e , t h a t p r i n c i p l e w o u l d n o t , f o r o t h e r r e a s o n s , 

c o n t r o l t h e outcome o f t h i s c a s e . F o r e x a m p l e , t h e y do n o t 

c o n t e n d t h a t t h e e v i d e n c e does n o t s u p p o r t K e l l y ' s a s s e r t i o n 

t h a t , a t t h e t i m e o f i t s c r e a t i o n , t h e r i g h t - o f - w a y was c a r v e d 

o u t o f p r o p e r t y t h a t was owned e n t i r e l y by one o f K e l l y ' s 

p r e d e c e s s o r s i n i n t e r e s t . I n s t e a d , t h e t h r u s t o f t h e i r 

argument i s t h a t t h e a b o v e - q u o t e d common-law p r i n c i p l e was 

o v e r r u l e d by t h e 2004 amendment t o § 2 3 - 4 - 2 ( b ) . 
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Our supreme c o u r t has w r i t t e n t h a t " ' " [ s ] t a t u t e s i n 

d e r o g a t i o n o r m o d i f i c a t i o n o f t h e common l a w a r e s t r i c t l y 

c o n s t r u e d . ... Such s t a t u t e s a r e presumed n o t t o a l t e r t h e 

common l a w i n any way n o t e x p r e s s l y d e c l a r e d . " ' " Ex p a r t e  

Key, 890 So. 2d 1056, 1060 ( A l a . 2003) ( q u o t i n g West D a u p h i n  

L t d . P ' s h i p v. C a l l o n O f f s h o r e P r o d . , I n c . , 725 So. 2d 944, 

952 ( A l a . 1 9 9 8 ) , q u o t i n g i n t u r n A r n o l d v. S t a t e , 353 So. 2d 

524, 526 ( A l a . 1 9 7 7 ) ) . As p r e v i o u s l y s t a t e d , t h e s e n t e n c e 

added by t h e 2004 amendment t o § 23-4-2(b) upon w h i c h t h e 

K e e t o n s r e l y r e a d s : " T i t l e and a l l p u b l i c r i g h t s , i n c l u d i n g 

t h e r i g h t t o c l o s e t h e s t r e e t , a l l e y , o r h i g h w a y v a c a t e d , 

s h a l l v e s t i n t h e a b u t t i n g l a n d o w n e r s . " A l t h o u g h t h e K e e t o n s 

c o n t e n d t h a t t h i s l a n g u a g e means t h a t a l l t h e owners o f l a n d 

a b u t t i n g a v a c a t e d r i g h t - o f - w a y a r e e n t i t l e d t o a s h a r e o f t h e 

r i g h t - o f - w a y , r u n n i n g t o t h e c e n t e r l i n e t h e r e o f , we c a n n o t 

c o n s t r u e t h e s t a t u t e as r e q u i r i n g s u c h a r e s u l t , r e g a r d l e s s o f 

w h e t h e r one o r a l l o f t h e a b u t t i n g l a n d o w n e r s o r i g i n a l l y 

c o n t r i b u t e d t h e p r o p e r t y c o m p r i s i n g t h e r i g h t - o f - w a y . The 

s t a t u t e does n o t e x p r e s s l y s t a t e t h a t e v e r y a b u t t i n g l a n d o w n e r 

i s e n t i t l e d t o a s h a r e o f a v a c a t e d r i g h t - o f - w a y , i t does n o t 

p r o v i d e t h a t t h e c e n t e r l i n e o f t h e r i g h t - o f - w a y c o n s t i t u t e s 
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t h e a p p r o p r i a t e d i v i d i n g l i n e b e t ween a b u t t i n g l a n d o w n e r s on 

o p p o s i t e s i d e s o f t h e r i g h t - o f - w a y , and, most i m p o r t a n t l y , i t 

does n o t i n d i c a t e t h e p r o p o r t i o n o f t h e r i g h t - o f - w a y t o w h i c h 

e a c h a b u t t i n g l a n d o w n e r i s e n t i t l e d . As a r e s u l t , i n a p p l y i n g 

t h e s t a t u t o r y amendment on w h i c h t h e K e e t o n s r e l y , c o u r t s a r e 

s t i l l r e q u i r e d t o l o o k t o common-law p r i n c i p l e s i n d i v i d i n g a 

v a c a t e d r i g h t - o f - w a y b e tween a b u t t i n g l a n d o w n e r s . B e c a u s e we 

f a i l t o u n c o v e r any " e x p r e s s d e c l a r a t i o n " i n t h e 2004 

amendment a l t e r i n g t h e common l a w , we presume t h a t t h e 

l e g i s l a t u r e d i d n o t i n t e n d t o a l t e r t h e common-law r u l e s i n 

p l a c e b e f o r e t h e e f f e c t i v e d a t e o f t h e 2004 amendment. 

T h e r e f o r e , t h e K e e t o n s ' c o n t e n t i o n t h a t t h e r u l e o f l a w s t a t e d 

i n S t a t e v. M o b i l e R i v e r T e r m i n a l Co., s u p r a , has been 

l e g i s l a t i v e l y o v e r r u l e d i s w i t h o u t m e r i t . 

B a s e d on t h e f o r e g o i n g , we c o n c l u d e t h a t t h e K e e t o n s 

w a i v e d t h e i r f i r s t c o n t e n t i o n on a p p e a l by f a i l i n g t o r a i s e i t 

i n t h e t r i a l c o u r t , and we f i n d no m e r i t i n t h e i r s e c o n d 

c o n t e n t i o n . As a r e s u l t , we a f f i r m t h e t r i a l c o u r t ' s summary 

judgment i n f a v o r o f K e l l y . 

AFFIRMED. 

P i t t m a n , B r yan, Thomas, and Moore, J J . , concur. 
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