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Siemag, I n c . ("Siemag"), and Sandvik M i n i n g and 

C o n s t r u c t i o n USA, LLC ("Sandvik"), each seek a w r i t of 

mandamus c o m p e l l i n g the Walker C i r c u i t C ourt t o v a c a t e an 

o r d e r d e nying t h e i r motions t o t r a n s f e r t o the T u s c a l o o s a 

C i r c u i t C ourt a c i v i l a c t i o n brought i n May 2007 by P r i n c e U. 

H a g l e r , J r . , and h i s w i f e , who are b o t h Walker County 

r e s i d e n t s , a g a i n s t Siemag, Sandvik, and a number of o t h e r 

named and f i c t i t i o u s l y named defendants stemming from a 

w o r k p l a c e i n j u r y t o H a g l e r r e s u l t i n g i n the amputation of b o t h 

of h i s arms, which i n j u r y a l l e g e d l y a r ose out of and i n the 

scope of h i s employment w i t h Jim W a l t e r Resources, I n c . ("Jim 

W a l t e r " ) . F o r the reasons s p e c i f i e d h e r e i n , we deny b o t h 

p e t i t i o n s . 

The p l a i n t i f f s ' c o m p l a i n t a s s e r t e d a c l a i m a g a i n s t Jim 

W a l t e r under the Alabama Wo r k e r s ' Compensation A c t , A l a . Code 

1975, § 25-5-1 e t seq., as w e l l as t o r t c l a i m s a g a i n s t 

i n d i v i d u a l and c o r p o r a t e t h i r d p a r t i e s who were a l l e g e d l y a l s o 

r e s p o n s i b l e f o r H a g l e r ' s i n j u r i e s . H a g l e r and h i s w i f e 

a l l e g e d i n the c o m p l a i n t t h a t venue was p r o p e r i n Walker 

County because, among o t h e r t h i n g s , (a) two i n d i v i d u a l 

d e fendants who were co-employees of H a g l e r , Ken R u s s e l l and 
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D a v i d H i c k s , were Walker County r e s i d e n t s ; and (b) the 

p l a i n t i f f s r e s i d e d i n Walker County and a l l the c o r p o r a t e 

defendants d i d b u s i n e s s by agent i n Walker County. Jim W a l t e r 

f i l e d a motion t o sever the w o r k e r s ' compensation c l a i m from 

the a c t i o n and f i l e d a motion t o d i s m i s s o r , i n the 

a l t e r n a t i v e , t o t r a n s f e r the a c t i o n t o the T u s c a l o o s a C i r c u i t 

C o u r t , a s s e r t i n g t h a t the p l a i n t i f f s ' c l a i m s a rose i n 

T u s c a l o o s a County and t h a t Jim W a l t e r d i d no b u s i n e s s by agent 

i n Walker County. Other c o r p o r a t e d e f e n d a n t s , i n c l u d i n g 

Siemag and Sandvik, t h e r e a f t e r f i l e d motions t o t r a n s f e r the 

a c t i o n t o the T u s c a l o o s a C i r c u i t C ourt on the grounds t h a t 

Walker County was e i t h e r an improper or an i n c o n v e n i e n t forum. 

The p l a i n t i f f s f i l e d a u n i f i e d response t o the motions t o 

s e v e r , d i s m i s s , and t r a n s f e r , c o n t e n d i n g t h a t the a c t i o n 

s h o u l d p r o c e e d i n the Walker C i r c u i t C o u r t . 

On J u l y 31, 2009, the Walker C i r c u i t C ourt e n t e r e d an 

o r d e r i n which t h a t c o u r t c o n c l u d e d t h a t Walker County was a 

p r o p e r venue under A l a . Code 1975, §§ 6-3-2 and 6-3-7, and 

t h a t a t r a n s f e r of the a c t i o n t o the T u s c a l o o s a C i r c u i t Court 

was not w a r r a n t e d on the b a s i s of the convenience of p a r t i e s 
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and w i t n e s s e s or i n the i n t e r e s t of j u s t i c e . 1 On September 

11, 2009, 42 days a f t e r the e n t r y of the Walker C i r c u i t 

C o u r t ' s o r d e r ( i . e . , w i t h i n the p r e s u m p t i v e l y r e a s o n a b l e time 

f o r s e e k i n g an e x t r a o r d i n a r y w r i t as s e t f o r t h i n R u l e 

2 1 ( a ) ( 3 ) , A l a . R. App. P.), Siemag f i l e d a p e t i t i o n f o r a w r i t 

of mandamus i n the Alabama Supreme Court c h a l l e n g i n g the 

c o r r e c t n e s s of the t r i a l c o u r t ' s o r d e r s o l e l y as i t r e l a t e s t o 

the d o c t r i n e of forum non c o n v e n i e n s ; the Alabama Supreme 

Court t r a n s f e r r e d Siemag's p e t i t i o n t o t h i s c o u r t , where i t 

was a s s i g n e d case no. 2090016. On October 28, 2009, t h i s 

c o u r t c a l l e d f o r answers and b r i e f s from Siemag and the 

respo n d e n t s , which have been f i l e d . 

On November 2, 2009, 94 days a f t e r the e n t r y of the 

Walker C i r c u i t C o u r t ' s o r d e r ( i . e . , w e l l o u t s i d e the 

p r e s u m p t i v e l y r e a s o n a b l e time f o r s e e k i n g an e x t r a o r d i n a r y 

w r i t as s e t f o r t h i n R u l e 2 1 ( a ) ( 3 ) , A l a . R. App. P.), Sandvik 

f i l e d a mandamus p e t i t i o n i n t h i s c o u r t ; a f t e r t h a t p e t i t i o n 

was a s s i g n e d case no. 2090134, t h i s c o u r t , a c t i n g ex mero  

motu, c o n s o l i d a t e d t h a t case w i t h case no. 2090016. However, 

1There i s no i n d i c a t i o n i n the m a t e r i a l s s u b m i t t e d i n 
support of the mandamus p e t i t i o n s t h a t J im W a l t e r ' s motion t o 
sever has been r u l e d upon. 
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upon f u r t h e r r e v i e w of the reasons o f f e r e d by Sandvik f o r 

f i l i n g i t s p e t i t i o n o u t s i d e the p r e s u m p t i v e l y r e a s o n a b l e time 

( p r i n c i p a l l y t h a t i t d i d not r e c e i v e n o t i c e t h a t Siemag had 

f i l e d i t s mandamus p e t i t i o n u n t i l a f t e r the p r e s u m p t i v e l y 

r e a s o n a b l e time f o r s e e k i n g r e v i e w of the J u l y 31, 2009, o r d e r 

had e x p i r e d ) does not s t a t e a sound b a s i s f o r Sandvik's h a v i n g 

d e l a y e d i n s e e k i n g mandamus r e v i e w on i t s own b e h a l f . U n l i k e 

Rule 4, A l a . R. App. P., which a l l o w s a p a r t y t o take a c r o s s - 

a p p e a l from a f i n a l judgment or an a p p e a l a b l e i n t e r l o c u t o r y 

o r d e r w i t h i n 14 days a f t e r any o t h e r ' s p a r t y ' s t i m e l y f i l e d 

n o t i c e of a p p e a l , t h e r e i s no mechanism i n Rule 21 t h a t would 

a l l o w a respondent t o f i l e a " c r o s s - p e t i t i o n " a f t e r the 

e x p i r a t i o n of the p r e s u m p t i v e l y r e a s o n a b l e time f o r s e e k i n g 

r e v i e w by a p e t i t i o n f o r an e x t r a o r d i n a r y w r i t . For t h a t 

r e a s o n , Sandvik's p e t i t i o n i n case no. 2090134 i s d e n i e d as 

h a v i n g been u n t i m e l y f i l e d . 2 We thus p r o c e e d t o c o n s i d e r the 

m e r i t s of Siemag's p e t i t i o n . 

2Our d e n i a l of Sandvik's mandamus p e t i t i o n i n case no. 
2090134 i n no way d i m i n i s h e s our a p p r e c i a t i o n f o r the candor 
of S a n d v i k ' s c o u n s e l i n a d m i t t i n g t h a t t h a t p e t i t i o n was not 
t i m e l y f i l e d . We w i l l t r e a t the p e t i t i o n as i n d i c a t i n g t h a t 
Sandvik j o i n s i n Siemag's p e t i t i o n i n case no. 2090016, as 
Sandvik has a l s o r e q u e s t e d . 
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"A p e t i t i o n f o r the w r i t of mandamus i s the 
pr o p e r method by which t o seek r e v i e w of a d e n i a l of 
a motion f o r a change of venue. Ex p a r t e Alabama  
Great Southern R.R., 788 So. 2d 886 ( A l a . 2000). 
'Mandamus i s a d r a s t i c and e x t r a o r d i n a r y w r i t , t o be 
i s s u e d o n l y where t h e r e i s (1) a c l e a r l e g a l r i g h t 
i n the p e t i t i o n e r t o the o r d e r sought; (2) an 
i m p e r a t i v e duty upon the respondent t o pe r f o r m , 
accompanied by a r e f u s a l t o do so; (3) the l a c k of 
another adequate remedy; and (4) p r o p e r l y i n v o k e d 
j u r i s d i c t i o n of the c o u r t . ' Ex p a r t e Integon Corp., 
672 So. 2d 497, 499 ( A l a . 1995). [An a p p e l l a t e 
c o u r t ] r e v i e w s a p e t i t i o n f o r a w r i t of mandamus 
c h a l l e n g i n g a r u l i n g on venue under an 
a b u s e - o f - d i s c r e t i o n s t a n d a r d . I d . 

"'The burden of p r o v i n g improper venue 
i s on the p a r t y r a i s i n g the i s s u e and on 
re v i e w of an o r d e r t r a n s f e r r i n g or r e f u s i n g 
t o t r a n s f e r , a w r i t of mandamus w i l l not be 
g r a n t e d u n l e s s t h e r e i s a c l e a r showing of 
e r r o r on the p a r t of the t r i a l j udge.'" 

"Ex p a r t e F i n a n c e America Corp., 507 So. 2d 458, 460 
(A l a . 1987). " 

Ex p a r t e S c o t t B r i d g e Co., 834 So. 2d 79, 80-81 ( A l a . 2002); 

a c c o r d Ex p a r t e C a v a l i e r Home B u i l d e r s , L.L.C., 920 So. 2d 

1105, 1108 ( A l a . C i v . App. 2005). We f u r t h e r note t h a t Ex  

p a r t e Yocum, 963 So. 2d 600 ( A l a . 2007), which a l s o i n v o l v e d 

a c h a l l e n g e t o a t r i a l c o u r t ' s d e n i a l of a motion t o t r a n s f e r 

a c i v i l a c t i o n t o a forum t h a t was p u r p o r t e d l y more 

c o n v e n i e n t , notes t h a t : (a) " [ t ] h e t r i a l c o u r t s h o u l d g i v e 

d e f e r e n c e t o the p l a i n t i f f ' s c h o i c e of a p r o p e r forum"; and 
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(b) the "'burden i s on the p a r t y moving f o r the t r a n s f e r t o 

prove t h a t the t r a n s f e r e e forum i s s i g n i f i c a n t l y more 

co n v e n i e n t than the p l a i n t i f f ' s chosen forum.'" 963 So. 2d a t 

602 ( q u o t i n g Ex p a r t e N i c h o l s , 757 So. 2d 374, 378 ( A l a . 

1999)). 

In i t s p e t i t i o n and b r i e f s , Siemag p o s i t s t h a t the 

convenience of p a r t i e s and w i t n e s s e s would be s e r v e d by a 

t r a n s f e r of the case from Walker County t o T u s c a l o o s a County, 

c i t i n g the l o c a t i o n of the mine where H a g l e r ' s i n j u r y o c c u r r e d 

and the r e l a t i v e remoteness of Walker County t o a i r -

t r a n s p o r t a t i o n c e n t e r s i n T u s c a l o o s a and Birmingham. However, 

as H a g l e r and h i s w i f e p o i n t out i n t h e i r b r i e f , the p r o s p e c t 

t h a t any d e f e n d a n t ' s w i t n e s s e s or c o r p o r a t e r e p r e s e n t a t i v e s 

h a v i n g knowledge of f a c t s p e r t i n e n t t o the p l a i n t i f f s ' c l a i m s 

w i l l be r e q u i r e d t o t r a v e l t o Alabama by a i r i s e n t i r e l y 

s p e c u l a t i v e g i v e n the s i l e n c e of the e v i d e n t i a r y r e c o r d 

c o n c e r n i n g the l o c a t i o n s of those w i t n e s s e s . F u r t h e r , t o the 

e x t e n t t h a t any n o n p a r t y employees of the c o r p o r a t e defendants 

w i l l be r e q u i r e d t o a t t e n d t r i a l and t o t e s t i f y , any 

i n c o n v e n i e n c e t o them "does not weigh h e a v i l y where ... t h e i r 

p resence a t t r i a l can be s e c u r e d by those d e f e n d a n t s . " Ex 
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p a r t e Yocum, 963 So. 2d a t 602. F i n a l l y , we note t h a t the 

p l a i n t i f f s f i l e d s e v e r a l a f f i d a v i t s b e a r i n g on the convenience 

i s s u e , i n c l u d i n g (a) H a g l e r ' s own a f f i d a v i t , i n which he 

t e s t i f i e d t h a t because of the l o s s of h i s arms he w i l l r e q u i r e 

automotive t r a n s p o r t a t i o n by f a m i l y members from h i s home i n 

Sumiton and t h a t t r a v e l t o T u s c a l o o s a , a d i s t a n c e of 75 m i l e s , 

w i l l p r e s e n t a g r e a t e r h a r d s h i p than t r a v e l t o J a s p e r , a 

d i s t a n c e of 15 m i l e s ; and (b) the a f f i d a v i t of V i c t o r Argo, a 

J e f f e r s o n County r e s i d e n t and an e y e w i t n e s s t o H a g l e r ' s i n j u r y 

who t e s t i f i e d t h a t two i n d i v i d u a l d e f endants r e s i d e i n Walker 

County and t h a t i t would be more c o n v e n i e n t f o r him t o a t t e n d 

a d e p o s i t i o n and a t r i a l i n Walker County. Because the burden 

of d e m o n s t r a t i n g t h a t T u s c a l o o s a County i s s i g n i f i c a n t l y more 

c o n v e n i e n t than the p l a i n t i f f s ' chosen forum of Walker County 

r e s t s upon the s h o u l d e r s of Siemag, see Yocum, 963 So. 2d a t 

602, and because Siemag has not c a r r i e d t h a t burden, we r e j e c t 

the c o n t e n t i o n t h a t the convenience of p a r t i e s or w i t n e s s e s 

compels a t r a n s f e r here. 

We next t u r n t o the " i n t e r e s t of j u s t i c e " prong of § 6-3¬

21.1, A l a . Ode 1975, which Siemag a l s o i n v o k e s . A n a l y s i s of 

t h a t prong r e q u i r e s c o n s i d e r a t i o n of "'whether the "nexus" or 
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" c o n n e c t i o n " between the p l a i n t i f f ' s a c t i o n and the o r i g i n a l 

forum i s s t r o n g enough t o w a r r a n t b u r d e n i n g the p l a i n t i f f ' s 

forum w i t h the a c t i o n . ' " Ex p a r t e P r i c e , [Ms. 1090619, May 7, 

2010] So. 3d , ( A l a . 2010) ( q u o t i n g Ex p a r t e F i r s t 

Tennessee Bank N a t ' l Ass'n, 994 So. 2d 906, 911 ( A l a . 2008)). 

S t a t e d another way, i f a p l a i n t i f f ' s a c t i o n has l i t t l e , i f 

any, c o n n e c t i o n t o the chosen forum, i t s h o u l d be t r a n s f e r r e d 

i n the i n t e r e s t s of j u s t i c e . See, e.g., Ex p a r t e Verbena  

U n i t e d M e t h o d i s t Church, 953 So. 2d 395, 400-01 ( A l a . 2006) 

( t r i a l c o u r t a c t e d o u t s i d e i t s d i s c r e t i o n i n r e f u s i n g t o 

t r a n s f e r a c t i o n a l l e g i n g d e f a m a t i o n , i n v a s i o n - o f - p r i v a c y , and 

t o r t - o f - o u t r a g e c l a i m s when o n l y one of t h r e e d e fendants was 

d o m i c i l e d i n forum county, t h a t defendant had r e c e i v e d o n l y 

one l e t t e r from the p l a i n t i f f demanding an i n v e s t i g a t i o n , and 

t h a t defendant had agreed t o the proposed t r a n s f e r ) . 

In t h i s case, H a g l e r s u s t a i n e d i n j u r i e s w h i l e w o r k i n g f o r 

Jim W a l t e r i n i t s #4 mine, which i s l o c a t e d near Brookwood, a 

community i n T u s c a l o o s a County; a f t e r the i n c i d e n t made the 

b a s i s of the p l a i n t i f f s ' c l a i m s , r e p r e s e n t a t i v e s from the 

U n i t e d S t a t e s Mine S a f e t y and H e a l t h A d m i n i s t r a t i o n ' s o f f i c e 

i n Birmingham t r a v e l e d t o the mine and conducted an 
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i n v e s t i g a t i o n , r e s u l t i n g i n the i s s u a n c e of s e v e r a l 

a d m i n i s t r a t i v e c i t a t i o n s p e r t a i n i n g t o the a c t i o n s and 

o m i s s i o n s of Jim W a l t e r and i t s employees a t the #4 mine 

d u r i n g the p e r i o d b e f o r e H a g l e r ' s i n j u r y . C i t i n g those 

f a c t o r s , T u s c a l o o s a County's e x t e n s i v e m i n i n g a c t i v i t y , and 

T u s c a l o o s a County's l a r g e r judge a l l o c a t i o n and j u r o r p o o l s , 

Siemag contends t h a t T u s c a l o o s a County has a s t r o n g i n t e r e s t 

i n h a v i n g the a c t i o n a d j u d i c a t e d w i t h i n i t s b o r d e r s — so 

s t r o n g , Siemag says, t h a t the t r i a l c o u r t ' s d e c i s i o n not t o 

t r a n s f e r the case was c l e a r e r r o r . 

However, a t the time of H a g l e r ' s i n j u r y and a t the 

i n i t i a t i o n of t h i s a c t i o n , b o t h H a g l e r and h i s w i f e were 

r e s i d e n t s of Walker County, a county w i t h i t s own e x t e n s i v e 

h i s t o r y of m i n i n g c o a l . E.g., Drummond Co. v. Gunter, 588 So. 

2d 465, 466 ( A l a . C i v . App. 1991), and Thompson v. M u l l i n a x , 

403 So. 2d 883, 885 ( A l a . 1981) (mentioning c o a l - m i n i n g 

o p e r a t i o n s on l a n d i n Walker C o u n t y ) ; Alabama Power Co. v.  

Cummings, 466 So. 2d 99, 100 ( A l a . 1985) ( n o t i n g s i t e of 

Gorgas Mine, America #3, i n Walker County); and S t a t e v.  

Bankhead M i n i n g Co., 279 A l a . 566, 568, 188 So. 2d 527, 528 

(1966) ("Bankhead M i n i n g Company, I n c . , has i t s p r i n c i p [ a l ] 
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p l a c e of b u s i n e s s i n Walker County and i s engaged e x c l u s i v e l y 

i n s t r i p c o a l m i n i n g o p e r a t i o n s . " ) . T h i s e x t e n s i v e h i s t o r y 

was noted by Dr. Robert Cox, an a f f i a n t whose t e s t i m o n y , i n 

p e r t i n e n t p a r t , was quoted a t l e n g t h by the t r i a l c o u r t i n i t s 

o r d e r d e n ying the motions t o t r a n s f e r : 

"'Walker County i s the h e a r t of c o a l c o u n t r y i n 
Alabama and c o a l m i n i n g i s the p r i m a r y i n d u s t r y i n 
Walker County. Numerous c o a l miners l i v e and work 
i n Walker County and the U n i t e d Mine Workers Union 
p l a y s an i m p o r t a n t p a r t i n community a f f a i r s . Many 
of the miners commute t o work i n mines i n 
s u r r o u n d i n g c o u n t i e s such as T u s c a l o o s a County. The 
Walker County community has always had and s h o u l d 
have, s e r i o u s i n t e r e s t i n c o a l m i n i n g s a f e t y . ' " 

Dr. Cox's o b s e r v a t i o n s are borne out by the j o i n d e r by 

the p l a i n t i f f s of two i n d i v i d u a l co-employee defendants who 

u n d i s p u t e d l y r e s i d e i n Walker County but commute t o T u s c a l o o s a 

County t o work i n Jim W a l t e r ' s Brookwood mine. We f u r t h e r 

note t h a t the t r i a l c o u r t , i n i t s o r d e r , took j u d i c i a l n o t i c e 

t h a t a l a r g e number of i t s case volume was, and h i s t o r i c a l l y 

had been, c o a l - m i n i n g - r e l a t e d c a s e s , and i t observed t h a t i t 

had " t r i e d many c o a l - m i n e - r e l a t e d cases and [ a c q u i r e d ] 

e x p e r i e n c e and knowledge of c o a l m i n i n g and i t s unique 

t e r m i n o l o g y . " I t can p r o p e r l y be i n f e r r e d t h a t Walker County 

judges and j u r o r s , no l e s s than T u s c a l o o s a County judges and 

11 



2090016/2090134 

j u r o r s , would l i k e l y be f a m i l i a r w i t h the work, machinery, and 

p r a c t i c e s of the c o a l - m i n i n g i n d u s t r y . 

The L e g i s l a t u r e , f o r i t s p a r t , has seen f i t t o d e c l a r e i n 

A l a . Code 1975, § 6-3-7(a), t h a t c i v i l a c t i o n s a g a i n s t 

c o r p o r a t i o n s "may be brought i n any of the f o l l o w i n g c o u n t i e s " 

(emphasis added): (1) a county " i n which a s u b s t a n t i a l p a r t of 

the events or o m i s s i o n s g i v i n g r i s e t o the c l a i m o c c u r r e d " ; 

(2) the county of "the c o r p o r a t i o n ' s p r i n c i p a l o f f i c e i n t h i s 

s t a t e " ; or (3) the county where "the p l a i n t i f f r e s i d e d ... at 

the time of the a c c r u a l of the cause of a c t i o n , i f [ t h e ] 

c o r p o r a t i o n does b u s i n e s s by agent i n the county of the 

p l a i n t i f f ' s r e s i d e n c e . " 3 I d . a t § 6 - 3 - 7 ( a ) ( 1 ) - ( 3 ) . L i k e w i s e , 

under A l a . Code 1975, § 6 - 3 - 2 ( a ) ( 3 ) , c l a i m s f o r damages 

sounding i n t o r t a g a i n s t an i n d i v i d u a l defendant may p r o p e r l y 

be commenced i n the Alabama county where the d e f e n d a n t ' s 

r e s i d e n c e i s l o c a t e d . As we have noted, Siemag has not 

c h a l l e n g e d i n i t s mandamus p e t i t i o n t he t r i a l c o u r t ' s 

c o n c l u s i o n t h a t Walker County i s a p r o p e r venue under 

p r o v i s i o n (3) g i v e n the presence i n the a c t i o n of the workers' 

3A f o u r t h , " c a t c h - a l l " venue p r o v i s i o n , § 6 - 3 - 7 ( a ) ( 4 ) , 
a p p l i e s o n l y i f no county would be a p r o p e r forum under the 
o t h e r t h r e e c o r p o r a t e - v e n u e p r o v i s i o n s . 
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compensation c l a i m a g a i n s t Jim W a l t e r and the t h i r d - p a r t y t o r t 

c l a i m s a g a i n s t two Walker County r e s i d e n t s , as w e l l as the 

p l a i n t i f f s ' e v i d e n c e t e n d i n g t o show t h a t Jim W a l t e r i n d e e d 

does b u s i n e s s by agent i n Walker County. A l t h o u g h i t i s a 

v a l i d p r i n c i p l e of law t h a t o r d i n a r i l y " l i t i g a t i o n s h o u l d be 

h a n d l e d i n the forum where the i n j u r y o c c u r r e d , " Ex p a r t e  

Sawyer, 892 So. 2d 898, 904 ( A l a . 2004), the L e g i s l a t u r e 

c l e a r l y e n v i s i o n e d t h a t persons i n the p l a i n t i f f s ' s i t u a t i o n 

would have the c h o i c e of b r i n g i n g t h e i r a c t i o n i n the county 

of t h e i r r e s i d e n c e . 

As the t r i a l c o u r t n o t e d i n i t s o r d e r , the defendants who 

sought t r a n s f e r of the p l a i n t i f f s ' a c t i o n t o T u s c a l o o s a County 

were a b l e t o c i t e o n l y two r e p o r t e d o p i n i o n s i n which an 

a p p e l l a t e c o u r t had c o n c l u d e d t h a t the r e t e n t i o n of a case i n 

the county of a p l a i n t i f f ' s r e s i d e n c e was o u t s i d e the 

d i s c r e t i o n of the t r i a l c o u r t — Ex p a r t e New England Mut.  

L i f e I n s . Co., 653 So.2d 1952 ( A l a . 1995), and Ex p a r t e Kane, 

989 So. 2d 509 ( A l a . 2008). L i k e the t r i a l c o u r t , we conclude 

t h a t b o t h cases are d i s t i n g u i s h a b l e . 

In New England L i f e , which was d e c i d e d when § 6-3-7 

p r o v i d e d t h a t any p e r s o n a l - i n j u r y a c t i o n s a g a i n s t c o r p o r a t i o n s 
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c o u l d be brought i n the county of the p l a i n t i f f ' s r e s i d e n c e a t 

the time of s u i t i f the c o r p o r a t i o n d i d b u s i n e s s by agent 

t h e r e , 4 the f r a u d u l e n t m i s r e p r e s e n t a t i o n s made t o the 

p l a i n t i f f were a l l e g e d l y u t t e r e d s e v e r a l y e a r s e a r l i e r , i n the 

county where the p l a i n t i f f r e s i d e d a t t h a t t i m e , but the 

p l a i n t i f f s u b s e q u e n t l y moved t o a second county where he f i l e d 

s u i t . In New England L i f e , a l l p e r t i n e n t documents were 

l o c a t e d i n the f i r s t county, a l l t he e x p e c t e d t r i a l w i t n e s s e s 

(except f o r the p l a i n t i f f ) were l o c a t e d i n the f i r s t county, 

and 10 s e p a r a t e a c t i o n s i n v o l v i n g d i f f e r e n t p l a i n t i f f s 

a l l e g i n g the same w r o n g f u l conduct had been f i l e d i n the f i r s t 

c ounty by the same p l a i n t i f f s ' a t t o r n e y s . 663 So. 2d a t 956. 

S i m i l a r l y , i n Kane, the ev i d e n c e showed t h a t the a l l e g e d a c t s , 

o m i s s i o n s , and i n j u r i e s f o r m i n g the b a s i s of the p l a i n t i f f ' s 

p e r s o n a l - i n j u r y c l a i m a l l o c c u r r e d i n a county o t h e r than t h a t 

of the p l a i n t i f f ' s r e s i d e n c e and t h e r e was a pending " r e l a t e d 

a c t i o n i n v o l v i n g the same i n c i d e n t and the same w i t n e s s e s " i n 

the county t o where the defendants had sought a t r a n s f e r under 

4 S e c t i o n 6-3-7 was amended i n 1999 t o p r o v i d e t h a t the 
county of the p l a i n t i f f ' s r e s i d e n c e a t the time of the a c c r u a l  
of the cause of a c t i o n i s a p r o p e r venue i n a c t i o n s a g a i n s t 
c o r p o r a t i o n s i f the c o r p o r a t i o n does b u s i n e s s i n t h a t county. 
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§ 6-3-21.1; f u r t h e r , the p l a i n t i f f i n Kane f i l e d no 

e v i d e n t i a r y response c o n t r o v e r t i n g the d e f e n d a n t s ' t r a n s f e r 

motions. 989 So. 2d a t 511, 513. 

U n l i k e i n New E n g l a n d L i f e and Kane, however, t h e r e i s i n 

t h i s case no c u r r e n t p r o s p e c t of burdensome p a r a l l e l c i v i l 

l i t i g a t i o n i n another county i n v o l v i n g the same defendants and 

w i t n e s s e s t h a t would w a r r a n t trumping the p l a i n t i f f s ' c h o i c e 

of venue i n t h e i r county of r e s i d e n c e . In a d d i t i o n , we note 

the o p i n i o n t e s t i m o n y of Dr. S c o t t i e L. T w i l l e y , H a g l e r ' s 

t r e a t i n g p h y s i c i a n , t o the e f f e c t t h a t because of H a g l e r ' s 

numerous m e d i c a l c o n d i t i o n s (which i n c l u d e d i a b e t e s , 

h y p e r t e n s i o n , back and neck p a i n , and c h r o n i c o b s t r u c t i v e 

pulmonary d i s e a s e i n a d d i t i o n t o h i s a m p u t a t i o n s ) , " i t would 

be f a r more ... m e d i c a l l y a p p r o p r i a t e f o r Mr. H a g l e r t o a t t e n d 

c o u r t i n J a s p e r , Walker County, which i s much c l o s e r t o h i s 

r e s i d e n c e " and t h a t " i t would be i n h i s m e d i c a l b e s t i n t e r e s t 

t o m i n i m i z e t r a v e l and a t t e n d c o u r t as c l o s e t o h i s r e s i d e n c e 

as p o s s i b l e . " There i s no c o r r e s p o n d i n g i n d i c a t i o n i n New  

E ngland L i f e or Kane t h a t the p l a i n t i f f s ' a b i l i t y t o t r a v e l 

and t o a t t e n d c o u r t would be n e g a t i v e l y a f f e c t e d by a change 

of venue, and the t r i a l c o u r t c o u l d p r o p e r l y , as i t d i d , t a k e 
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i n t o c o n s i d e r a t i o n H a g l e r ' s p h y s i c a l i n f i r m i t i e s i n e x e r c i s i n g 

i t s d i s c r e t i o n t o deny the r e q u e s t e d change of venue. 

Based upon the f o r e g o i n g f a c t s and a u t h o r i t i e s , we 

conclude t h a t the Walker C i r c u i t C ourt d i d not a c t o u t s i d e the 

bounds of i t s d i s c r e t i o n i n o r d e r i n g t h a t the p l a i n t i f f s ' 

a c t i o n remain i n Walker County r a t h e r than t r a n s f e r r i n g i t t o 

T u s c a l o o s a County. T h e r e f o r e , we deny Sandvik's u n t i m e l y 

p e t i t i o n f o r a w r i t of mandamus i n case no. 2090134 and 

Siemag's p e t i t i o n f o r a w r i t of mandamus i n case no. 2090016. 

PETITIONS DENIED. 

Thompson, P.J., and Bryan, Thomas, and Moore, J J . , 

concur. 
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