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Roger Whited 

v. 

Burnice Whited 

Appeal from Walker C i r c u i t Court 
(DR-06-195.01) 

PITTMAN, Judge. 

Roger W h i t e d ("the f o r m e r husband") a p p e a l s f r o m a 

m o d i f i c a t i o n judgment t h a t o r d e r e d h i m t o pay $750 i n m o n t h l y 

p e r i o d i c a l i m o n y t o B u r n i c e W h i t e d ("the f o r m e r w i f e " ) . 

The p a r t i e s were d i v o r c e d by a judgment e n t e r e d on 

Sep t e m b e r 2 7 , 2 0 0 7 . I n t h a t j u d g m e n t , t h e f o r m e r h u s b a n d was 
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o r d e r e d t o "pay t h e m o r t g a g e payments as t h e y become due 

p e n d i n g s a l e o f t h e h o m e p l a c e [ , ] . . . t o i n d e m n i f y t h e [ f o r m e r 

w ] i f e f r o m any l i a b i l i t y f o r payment r e s u l t i n g f r o m d e b t s due 

as a r e s u l t o f t h e o p e r a t i o n o f t h e [ f o r m e r h u s b a n d ' s 

b u s i n e s s e s ] , . . . [ a n d ] t o pay t h e n o t e o f t h e [ f o r m e r w ] i f e ' s 

T h u n d e r b i r d . " A l t h o u g h t h e d i v o r c e judgment d i d n o t award t h e 

f o r m e r w i f e any p e r i o d i c a l i m o n y , i t s p e c i f i c a l l y r e s e r v e d 

t h a t i s s u e , t o be c o n s i d e r e d "upon p e t i t i o n o f e i t h e r p a r t y " 

i f t h e f o r m e r h u s b a n d f a i l e d t o c o m p l y w i t h t h e p r e v i o u s l y 

q u o t e d p r o v i s i o n s . On May 2 6 , 2 0 0 9 , t h e f o r m e r w i f e f i l e d a 

c o m p l a i n t s e e k i n g a m o d i f i c a t i o n o f t h e d i v o r c e j u d g m e n t ; she 

a l l e g e d t h a t t h e f o r m e r h u s b a n d had n o t c o m p l i e d w i t h t h e 

p e r t i n e n t p r o v i s i o n s o f t h e d i v o r c e judgment and r e q u e s t e d an 

award o f p e r i o d i c a l i m o n y . 

On A u g u s t 1 3 , 2 0 0 9 , t h e t r i a l c o u r t c o n d u c t e d an o r e 

t e n u s p r o c e e d i n g a t w h i c h b o t h p a r t i e s t e s t i f i e d . The f o r m e r 

w i f e t e s t i f i e d t h a t t h e f o r m e r h u s b a n d had f a i l e d t o r e t i r e 

t h e d e b t a s s o c i a t e d w i t h h e r motor v e h i c l e and t h a t he had n o t 

made t h e m o r t g a g e payments as r e q u i r e d by t h e d i v o r c e 

j u d g m e n t . I n a d d i t i o n , t h e f o r m e r w i f e s t a t e d t h a t , when she 

was f i n a l l y a b l e t o s e l l t h e m a r i t a l r e s i d e n c e , she had had t o 
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s a t i s f y a $21,000 l i e n t h a t had been p l a c e d on t h e p r o p e r t y i n 

c o n n e c t i o n w i t h one o f t h e f o r m e r h u s b a n d ' s f a i l e d b u s i n e s s e s . 

She s t a t e d t h a t , b e f o r e she s o l d t h e p r o p e r t y , she had been 

f o r c e d t o s e l l h e r j e w e l r y , h e r motor v e h i c l e , and numerous 

i t e m s awarded t o h e r i n t h e d i v o r c e judgment j u s t t o keep t h e 

p r o p e r t y f r o m f o r e c l o s u r e . She a l s o t e s t i f i e d t h a t t h e 

p r o p e r t y had e v e n t u a l l y s o l d f o r $100,000 l e s s t h a n i t s 

a p p r a i s e d v a l u e . 

A l t h o u g h t h e f o r m e r h u s b a n d d e n i e d t h e f o r m e r w i f e ' s 

c o n t e n t i o n s t h a t he had f a i l e d t o make any o f t h e c o u r t -

o r d e r e d p a y m e n t s , he a d m i t t e d t h a t he had n o t c o m p l i e d w i t h 

a l l o f t h e p r o v i s i o n s o f t h e p a r t i e s ' d i v o r c e judgment 

b e c a u s e , he s a i d , he had been b a d l y i n j u r e d i n a m o t o r - v e h i c l e 

a c c i d e n t and had been u n a b l e t o work as a c o m m e r c i a l - v e h i c l e 

d r i v e r s i n c e t h a t t i m e . A f t e r t e s t i f y i n g t h a t he d i d n o t own 

any r e a l p r o p e r t y , he s t a t e d t h a t he had s i g n e d a q u i t c l a i m 

d eed o f h i s i n t e r e s t i n t h e m a r i t a l r e s i d e n c e t o t h e f o r m e r 

w i f e so t h a t she w o u l d be a b l e t o keep w h a t e v e r p r o f i t was 

made f r o m t h a t s a l e . 1 

1The former w i f e s u b m i t t e d a copy of the s e t t l e m e n t 
document t h a t i n d i c a t e d t h a t , a f t e r p a y i n g o f f the l i e n , the 
o u t s t a n d i n g mortgage, and her p o r t i o n of the c l o s i n g c o s t s , 
the former w i f e had n e t t e d j u s t over $20,000 from the s a l e of 
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The f o r m e r h u s b a n d s t a t e d t h a t , a t t h e t i m e o f t r i a l , h i s 

o n l y income was a m o n t h l y S o c i a l S e c u r i t y b e n e f i t i n t h e 

amount o f $973. He s t a t e d t h a t he had r e a c h e d an agreement 

w i t h a c o n v e n i e n c e - s t o r e owner t o assume management o f a 

f a i l e d s t o r e i n t h e hope t h a t he c o u l d r e v i t a l i z e t h e 

b u s i n e s s . The a g r e e m e n t w o u l d a l l o w him t o keep 5 0 % o f t h e 

p r o f i t s once t h e s t o r e began m a k i n g a p r o f i t a g a i n . The 

f o r m e r h u s b a n d o p i n e d t h a t he w o u l d be a b l e t o " t u r n [ t h e 

s t o r e ] a r o u n d " and b e g i n t o e a r n a s t e a d y income f r o m t h a t 

e n t e r p r i s e i n t h e c o m i n g y e a r . H o w e v e r , he s t a t e d t h a t he had 

no i d e a how soon t h e s t o r e c o u l d be made p r o f i t a b l e . 

I n a d d i t i o n t o t h e n e c k and b a c k i n j u r i e s he had 

s u s t a i n e d i n t h e a c c i d e n t , t h e f o r m e r h u s b a n d had been 

d i a g n o s e d w i t h p r o s t a t e c a n c e r j u s t t h r e e weeks b e f o r e t r i a l 

and w o u l d soon r e q u i r e s u r g i c a l t r e a t m e n t . The f o r m e r h u s b a n d 

s t a t e d t h a t he d i d n o t have any m e d i c a l i n s u r a n c e and t h a t h i s 

c u r r e n t e x p e n s e s were b a r e l y b e i n g met by h i s m o n t h l y b e n e f i t 

payment. The f o r m e r h u s b a n d s t a t e d t h a t , a l t h o u g h h i s f o r m e r 

e m p l o y e r ' s w o r k e r s ' c o m p e n s a t i o n c a r r i e r had been p a y i n g f o r 

h i s m e d i c a l b i l l s r e l a t e d t o t h e a c c i d e n t , he d i d n o t know 

the m a r i t a l r e s i d e n c e . 
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w h e t h e r he w o u l d be e n t i t l e d t o a d d i t i o n a l d i s a b i l i t y b e n e f i t s 

a f t e r he had f i n i s h e d r e c o v e r i n g f r o m t h o s e i n j u r i e s . 

On A u g u s t 2 4 , 2 0 0 9 , t h e t r i a l c o u r t e n t e r e d a 

m o d i f i c a t i o n judgment i n w h i c h t h e f o r m e r h u s b a n d was o r d e r e d 

t o b e g i n p a y i n g t h e f o r m e r w i f e p e r i o d i c a l i m o n y i n t h e amount 

o f $750 p e r month b e g i n n i n g t h e f o l l o w i n g month and c o n t i n u i n g 

u n t i l t h e f o r m e r w i f e d i e d , r e m a r r i e d , o r c o h a b i t e d w i t h a 

member o f t h e o p p o s i t e s e x . I n a d d i t i o n , t h e f o r m e r h u s b a n d 

was o r d e r e d t o pay c o u r t c o s t s and $1,500 t o w a r d t h e f o r m e r 

w i f e ' s a t t o r n e y f e e s . The f o r m e r h u s b a n d t i m e l y a p p e a l e d . 

T r i a l c o u r t s a r e n o t " r e q u i r e d t o m o d i f y a l i m o n y b e c a u s e 

o f a change i n t h e c i r c u m s t a n c e s o f t h e p a r t i e s . " Sosebee v. 

S o s e b e e , 896 So. 2d 557, 560 ( A l a . C i v . App. 2004) ( c i t i n g 

K i e f e r v. K i e f e r , 671 So. 2d 710, 711 ( A l a . C i v . App. 1 9 9 5 ) ) . 

When m a k i n g an a l i m o n y - m o d i f i c a t i o n d e t e r m i n a t i o n , a t r i a l 

c o u r t " s h o u l d ... c o n s i d e r t h e e a r n i n g c a p a c i t y o f e a c h 

s p o u s e , t h e payee s p o u s e ' s need f o r a l i m o n y , t h e p a y o r 

s p o u s e ' s a b i l i t y t o pay a l i m o n y , and e a c h s p o u s e ' s e s t a t e . " 

S o s e b e e , 896 So. 2d a t 560 ; K i e f e r , 671 So. 2d a t 711. I n 

a d d i t i o n , " ' t h e m o v i n g p a r t y must show a m a t e r i a l change i n 

t h e f i n a n c i a l needs o f t h e payee s p o u s e and i n t h e f i n a n c i a l 
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a b i l i t y o f t h e p a y o r s p o u s e t o r e s p o n d t o t h o s e n e e d s . ' " 

S o s e b e e , 896 So. 2d a t 560 ( q u o t i n g G l o v e r v. G l o v e r , 730 So. 

2d 218, 220 ( A l a . C i v . App. 1 9 9 8 ) ) . "The amount awarded t o 

one s p o u s e s h o u l d n o t ' c r i p p l e ' t h e o t h e r s p o u s e . " D a u g h e r t y  

v. D a u g h e r t y , 579 So. 2d 1377, 1380 ( A l a . C i v . App. 1 9 9 1 ) ; see  

a l s o S o s e b e e , 896 So. 2d a t 560-61, and R u p e r t v. R u p e r t , 709 

So. 2d 1283, 1285 ( A l a . C i v . App. 1 9 9 8 ) . A l t h o u g h a t r i a l 

c o u r t ' s judgment i n an a l i m o n y - m o d i f i c a t i o n c a s e i s presumed 

c o r r e c t , t h i s c o u r t may r e v e r s e a m o d i f i c a t i o n judgment i f i t 

i s n o t s u p p o r t e d by t h e e v i d e n c e o r i s p l a i n l y and p a l p a b l y 

wrong. See D a u g h e r t y and R u p e r t , s u p r a ; see a l s o Newsome v. 

Newsome, 984 So. 2d 463 ( A l a . C i v . App. 2 0 0 7 ) . 

H e r e , t h e f o r m e r h u s b a n d a d m i t t e d t h a t he had f a i l e d t o 

f u l f i l l t h e t e r m s o f t h e p a r t i e s ' d i v o r c e j u d g m e n t . Our 

i n q u i r y does n o t s t o p t h e r e , h owever, b e c a u s e t h e f o r m e r 

w i f e ' s b u r d e n was t o i l l u s t r a t e a need f o r s u p p o r t and a 

commensurate a b i l i t y t o pay on t h e p a r t o f t h e f o r m e r h u s b a n d . 

The b u l k o f t h e f o r m e r w i f e ' s t e s t i m o n y c e n t e r e d on t h e f a c t 

t h a t t h e f o r m e r h u s b a n d had n o t c o m p l i e d w i t h t h e f i n a n c i a l 

t e r m s o f t h e p a r t i e s ' d i v o r c e j u d g m e n t ; she d i d n o t o f f e r any 

e v i d e n c e t o i n d i c a t e t h a t t h e f o r m e r h u s b a n d c o u l d a f f o r d t o 
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pay h e r a l i m o n y . I n f a c t , a l t h o u g h t h e f o r m e r w i f e s u f f e r e d 

a d i f f i c u l t f i n a n c i a l p e r i o d b e f o r e she was a b l e t o s e l l t h e 

m a r i t a l r e s i d e n c e , she t e s t i f i e d t h a t she was e a r n i n g 

a p p r o x i m a t e l y $800 p e r month w o r k i n g p a r t t i m e a t " B i n g o 

W o r l d " and t h a t she r e c e i v e d m o n t h l y S o c i a l S e c u r i t y b e n e f i t s 

i n t h e amount o f $1,235. Her b r i e f t e s t i m o n y r e g a r d i n g h e r 

l i v i n g e x p e n s e s i n d i c a t e d t h a t she was e a s i l y d e f r a y i n g t h o s e 

e x p e n s e s . 

I n a l l r e s p e c t s , we c o n c l u d e t h a t t h e f o r m e r w i f e u t t e r l y 

f a i l e d t o p r o v e a need f o r p e r i o d i c a l i m o n y a t t h e t i m e o f 

t r i a l . See Sosebee and K i e f e r , s u p r a . M o r e o v e r , she d i d n o t 

r e b u t t h e f o r m e r h u s b a n d ' s c o n t e n t i o n t h a t , b a s e d upon h i s 

h e a l t h i s s u e s and l i v i n g e x p e n s e s , he c o u l d n o t a f f o r d t o pay 

h e r a l i m o n y u n t i l t h e c o n v e n i e n c e s t o r e was p r o f i t a b l e , some 

t i m e i n t h e f u t u r e . See D a u g h e r t y , 579 So. 2d a t 1380. 

B e c a u s e t h e f o r m e r w i f e f a i l e d t o r e b u t t h e u n d i s p u t e d 

e v i d e n c e i n d i c a t i n g t h a t t h e f o r m e r h u s b a n d ' s t o t a l m o n t h l y 

income o f $973 w o u l d n o t e n a b l e h im t o pay any amount o f 

a l i m o n y , much l e s s $750 p e r month, we r e v e r s e t h e t r i a l 

c o u r t ' s j u d g m e n t . I n a d d i t i o n , b e c a u s e we a r e r e v e r s i n g t h e 

u n d e r l y i n g j u d g m e n t , t h e f o r m e r w i f e i s no l o n g e r a p r e v a i l i n g 
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p a r t y , w h i c h a f f e c t s t h e c o r r e c t n e s s o f t h e t r i a l c o u r t ' s 

a t t o r n e y - f e e award. Thus, we a l s o r e v e r s e t h e t r i a l c o u r t ' s 

award o f c o s t s and a t t o r n e y f e e s t o t h e f o r m e r w i f e as w e l l . 

REVERSED AND REMANDED. 

Thompson, P . J . , and B r y a n and Thomas, J J . , c o n c u r . 

Moore, J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 

8 


