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THOMPSON, P r e s i d i n g Judge. 

K e v i n J . K n i g h t ("the f a t h e r " ) and Sarah J . K n i g h t ("the 

mother") were d i v o r c e d by an August 29, 2008, judgment of the 

t r i a l c o u r t . The d i v o r c e judgment i n c o r p o r a t e d an agreement 

reached by the p a r t i e s . Pursuant t o the d i v o r c e judgment, the 
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p a r t i e s s h a r e d j o i n t l e g a l and p h y s i c a l c u s t o d y of t h e i r minor 

c h i l d . 

On F e b r u a r y 19, 2009, the mother f i l e d a p e t i t i o n s e e k i n g 

t o modify c u s t o d y of the c h i l d , r e q u e s t i n g p e r m i s s i o n t o 

r e l o c a t e t o C a l i f o r n i a w i t h the c h i l d and s e e k i n g a 

m o d i f i c a t i o n of c h i l d s u p p o r t . The f a t h e r f i l e d an answer i n 

which he o b j e c t e d t o the proposed r e l o c a t i o n and a s s e r t e d 

c o u n t e r c l a i m s s e e k i n g an award of custody of the c h i l d and an 

award of c h i l d s u p p o r t . 

The t r i a l c o u r t conducted a h e a r i n g over the course of 

two days. On September 9, 2009, the t r i a l c o u r t e n t e r e d a 

judgment i n which i t awarded p r i m a r y p h y s i c a l c u s t o d y of the 

c h i l d t o the mother, a u t h o r i z e d the mother t o r e l o c a t e w i t h 

the c h i l d t o C a l i f o r n i a , and m o d i f i e d the f a t h e r ' s c h i l d -

s u p p o r t o b l i g a t i o n . The f a t h e r f i l e d a postjudgment motion, 

and the t r i a l c o u r t d e n i e d t h a t motion. The f a t h e r t i m e l y 

appealed. 

The r e c o r d i n d i c a t e s t h a t the p a r t i e s moved t o Alabama 

some time b e f o r e the b i r t h of t h e i r c h i l d i n October 2006. 

The p a r t i e s ' t e s t i m o n y e s t a b l i s h e d t h a t t h e y each grew up i n 

or near Santa Ynez, C a l i f o r n i a , t h a t they went t o s c h o o l 
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t h e r e , and t h a t t h e y moved from the Santa Ynez area t o Alabama 

i n o r d e r f o r the f a t h e r t o work w i t h h i s u n c l e i n c o n s t r u c t i n g 

houses i n Alabama. The f a t h e r ' s t e s t i m o n y i n d i c a t e s t h a t the 

i n i t i a l p l a n s t o work w i t h or f o r h i s u n c l e d i d not work out 

and t h a t , t h e r e a f t e r , the f a t h e r c r e a t e d h i s own c o n s t r u c t i o n 

b u s i n e s s . The f a t h e r and h i s b u s i n e s s p a r t n e r c o n s t r u c t and 

remodel homes t o s e l l t o o t h e r s . 

The mother owned a c l o t h i n g s t o r e u n t i l January 2009. 

The mother t e s t i f i e d t h a t she t r a v e l e d t o C a l i f o r n i a monthly 

t o purchase merchandise f o r her s t o r e and t h a t she o f t e n took 

the c h i l d w i t h her on those b u y i n g t r i p s . The mother 

e x p l a i n e d t h a t she had a g r e a t d e a l of extended f a m i l y i n the 

Santa Ynez area and t h a t the mother and the c h i l d v i s i t e d 

f a m i l y and f r i e n d s when the y went on b u y i n g t r i p s . 

The p a r t i e s d i v o r c e d i n August 2008. The cust o d y 

agreement i n c o r p o r a t e d i n t o the p a r t i e s ' d i v o r c e judgment 

p r o v i d e d t h a t the mother have custody of the c h i l d f o r 7 of 11 

days and f o r the f a t h e r t o have the c h i l d f o r the r e m a i n i n g 4 

days of the 11-day p e r i o d . The mother e x p l a i n e d t h a t the 

p a r t i e s a n t i c i p a t e d t h a t the f a t h e r would have the c h i l d f o r 

two c o n s e c u t i v e f o u r - d a y p e r i o d s when she t r a v e l e d t o 
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C a l i f o r n i a f o r her b u s i n e s s . However, the mother t e s t i f i e d 

t h a t , a f t e r the d i v o r c e , the f a t h e r d i d not e x e r c i s e a l l the 

c u s t o d i a l p e r i o d s a v a i l a b l e t o him and t h a t , on a t l e a s t one 

o c c a s i o n a f t e r the p a r t i e s ' d i v o r c e , she had taken the c h i l d 

w i t h her when she t r a v e l e d t o C a l i f o r n i a . The mother 

s u b m i t t e d i n t o e v i d e n c e an e x h i b i t documenting the dates on 

which she had had cust o d y of the c h i l d , the dates on which the 

f a t h e r had had cust o d y of the c h i l d , and c u s t o d i a l days 

a v a i l a b l e t o the f a t h e r t h a t he had not e x e r c i s e d . The mother 

t e s t i f i e d t h a t , a f t e r she f i l e d her F e b r u a r y 2009 c o m p l a i n t 

s e e k i n g a u t h o r i z a t i o n t o r e l o c a t e t o C a l i f o r n i a w i t h the 

c h i l d , the f a t h e r f u l l y e x e r c i s e d h i s c u s t o d i a l t i m e . 

The f a t h e r d i s p u t e d t h a t he had not f u l l y e x e r c i s e d h i s 

c u s t o d i a l p e r i o d s . The f a t h e r s t a t e d t h a t he had r e s c h e d u l e d 

some of the days he was t o have the c h i l d but t h a t he b e l i e v e d 

he had not missed any o p p o r t u n i t y t o have cu s t o d y of the 

c h i l d . 

A f t e r the p a r t i e s moved t o Alabama from C a l i f o r n i a , the 

mother's s i s t e r and p a r e n t s , who had l i v e d i n the Santa Ynez 

a r e a , a l s o r e l o c a t e d t o Alabama t o be c l o s e r t o the p a r t i e s . 

The mother e x p l a i n e d t h a t her p a r e n t s are a t t e n d i n g c o l l e g e i n 
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Alabama i n o r d e r t o o b t a i n t h e i r t e a c h i n g c e r t i f i c a t e s . The 

mother t e s t i f i e d t h a t her s i s t e r and the s i s t e r ' s f a m i l y had 

spent a g r e a t d e a l of time t r a v e l i n g between C a l i f o r n i a and 

Alabama but t h a t her s i s t e r and her s i s t e r ' s f a m i l y had 

r e c e n t l y r e t u r n e d t o l i v e i n C a l i f o r n i a . 

The mother t e s t i f i e d t h a t she wanted t o r e l o c a t e w i t h the 

c h i l d t o C a l i f o r n i a f o r s e v e r a l r e a s o n s . The mother t e s t i f i e d 

t h a t her b u s i n e s s had been u n p r o f i t a b l e and t h a t she had s o l d 

the b u s i n e s s . The mother s t a t e d t h a t she had attempted t o 

l o c a t e employment i n Alabama but t h a t her e f f o r t s had been 

u n s u c c e s s f u l . A t the time of the h e a r i n g i n t h i s m a t t e r , the 

mother and the c h i l d were l i v i n g i n g o v e r n m e n t - s u b s i d i z e d 

h o u s i n g . 

The mother t e s t i f i e d t h a t she had r e c e i v e d an o f f e r f o r 

a j o b i n C a l i f o r n i a w i t h a s a l a r y of $48,000, p l u s 

c o m m i s s i o n s ; the mother s t a t e d t h a t she b e l i e v e d her annual 

income c o u l d be as much as $60,000 i n t h a t j o b . A c c o r d i n g t o 

the mother, the j o b o f f e r was a p o s i t i o n i n event s a l e s f o r a 

w i n e r y . The mother e x p l a i n e d t h a t , i n a d d i t i o n t o the s a l a r y , 

the j o b was a t t r a c t i v e because she would be r e q u i r e d t o work 

away from her house f o r o n l y two days each week; the mother 
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s t a t e d t h a t she c o u l d work from home f o r the remainder of the 

time, which would enable her t o spend more time w i t h the 

c h i l d . The mother t e s t i f i e d t h a t she c o u l d r e n t a home i n 

Santa Ynez f o r $500 per month from the p a r e n t s of a l o n g - t e r m 

male f r i e n d . 

The mother p r e s e n t e d e v i d e n c e r e g a r d i n g a M o n t e s s o r i 

p r e s c h o o l she p l a n n e d f o r the c h i l d t o a t t e n d on the days she 

worked away from her home. The mother s t a t e d t h a t , a l t h o u g h 

she had been s a t i s f i e d i n i t i a l l y w i t h the church p r e s c h o o l the 

c h i l d has been a t t e n d i n g , she b e l i e v e d t h a t i t was i n the 

na t u r e of a "day c a r e . " The mother t e s t i f i e d t h a t she 

b e l i e v e d the c h i l d needed more e d u c a t i o n a l o p p o r t u n i t i e s , such 

as those a v a i l a b l e a t the p r e s c h o o l i n C a l i f o r n i a . The mother 

had a l s o i d e n t i f i e d a l o c a l c h a r t e r s c h o o l as a p o s s i b l e 

e l e m e ntary s c h o o l f o r the c h i l d when he reached s c h o o l age. 

The mother a l s o t e s t i f i e d r e g a r d i n g the g r e a t number of 

aunt s , u n c l e s , c o u s i n s , and f r i e n d s she and the c h i l d had i n 

the S a n ta Ynez a r e a . The mother s t a t e d t h a t the extended-

f a m i l y members c o u l d p r o v i d e s u p p o r t i f she needed h e l p w i t h 

the c h i l d . 
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The mother a l s o t e s t i f i e d t h a t she has f a c i l i t a t e d , and 

w i l l c o n t i n u e t o f a c i l i t a t e , the r e l a t i o n s h i p between the 

c h i l d and the f a t h e r . I t i s u n d i s p u t e d t h a t the c h i l d speaks 

on the t e l e p h o n e d a i l y w i t h the p a r e n t who does not then have 

cus t o d y of him. The mother t e s t i f i e d t h a t she had proposed a 

c u s t o d i a l arrangement t o a l l o w the f a t h e r v i s i t a t i o n w i t h the 

c h i l d i f she were a l l o w e d t o r e l o c a t e w i t h the c h i l d . 

P u r s u a n t t o t h a t proposed agreement, the mother would have the 

c h i l d f o r f o u r c o n s e c u t i v e weeks and the f a t h e r would have the 

c h i l d f o r two c o n s e c u t i v e weeks. The mother e x p l a i n e d t h a t 

t h a t arrangement would r e s u l t i n the f a t h e r h a v i n g o n l y s i x 

fewer days per year w i t h the c h i l d than he i s a f f o r d e d under 

the c u s t o d y arrangement s p e c i f i e d i n the d i v o r c e judgment. 

The mother a l s o s t a t e d t h a t the f a t h e r o f t e n v i s i t s C a l i f o r n i a 

t o see f r i e n d s and f a m i l y and t h a t he c o u l d e x e r c i s e 

a d d i t i o n a l v i s i t a t i o n w i t h the c h i l d d u r i n g those t i m e s . I n 

a d d i t i o n , the mother proposed t h a t the f a t h e r use the I n t e r n e t 

t o have v i d e o - t e l e p h o n e c o n v e r s a t i o n s w i t h the c h i l d . 

The p a r t i e s p r e s e n t e d e v i d e n c e r e g a r d i n g the c o s t of 

f l y i n g from Alabama t o C a l i f o r n i a , and they agreed t h a t an 

a d u l t would have t o f l y w i t h the c h i l d , who was two y e a rs o l d 
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a t the time of the h e a r i n g , when he t r a v e l e d t o and from 

C a l i f o r n i a , t h e r e b y i n c r e a s i n g the t r a n s p o r t a t i o n c o s t s . The 

mother s t a t e d t h a t the c h i l d e n j o y e d f l y i n g on an a i r p l a n e . 

The mother t e s t i f i e d t h a t the t r i p n o r m a l l y took f i v e t o s i x 

hours, i n c l u d i n g time f o r a l a y o v e r . The mother s t a t e d t h a t 

a d i r e c t f l i g h t from Alabama t o C a l i f o r n i a t o o k o n l y f o u r 

h ours, but she s t a t e d t h a t she had never t a k e n a d i r e c t f l i g h t 

w i t h the c h i l d . The mother e x p l a i n e d t h a t she b e l i e v e d the 

c h i l d would do b e t t e r i f he were a b l e t o l e a v e the p l a n e 

d u r i n g a l a y o v e r f o r e x e r c i s e and a meal. 

The f a t h e r conceded t h a t the mother was a good mother and 

t h a t she has been the c h i l d ' s p r i m a r y c a r e t a k e r . The f a t h e r 

t e s t i f i e d t h a t he d i d not want the c h i l d t o be removed from 

Alabama; the f a t h e r s t a t e d t h a t he i n t e n d e d t o make Alabama 

h i s permanent home and t h a t he wanted the c h i l d t o be r a i s e d 

i n Alabama. I n a d d i t i o n , the p a r t i e s agreed t h a t the f a t h e r 

and the c h i l d have a c l o s e r e l a t i o n s h i p . 

The f a t h e r s t a t e d t h a t , because he was s e l f - e m p l o y e d , h i s 

sc h e d u l e was f l e x i b l e and he c o u l d meet the c h i l d ' s needs. 

The f a t h e r p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t the c h i l d had 

been a t t e n d i n g a church day care or p r e s c h o o l w h i l e i n Alabama 
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and t h a t the c h i l d c o u l d c o n t i n u e t o do so u n t i l he reached 

s c h o o l age. The f a t h e r p r e s e n t e d e v i d e n c e c o n c e r n i n g a 

p r i v a t e s c h o o l he wanted the c h i l d t o a t t e n d when the c h i l d 

r eached s c h o o l age. 

The f a t h e r a l s o s t a t e d t h a t , when n e c e s s a r y , he c o u l d 

l e a v e the c h i l d i n the care of the f a t h e r ' s mother, who l i v e d 

nearby. The f a t h e r a d m i t t e d t h a t the mother was concerned 

about l e a v i n g the c h i l d w i t h the p a t e r n a l grandmother, who has 

a f e l o n y drug c o n v i c t i o n . However, the f a t h e r s t a t e d t h a t he 

would not l e a v e the c h i l d w i t h the p a t e r n a l grandmother i f he 

had any concerns about her a b i l i t y t o p r o p e r l y c a r e f o r the 

c h i l d . The f a t h e r a l s o t e s t i f i e d t h a t the c h i l d was c l o s e t o 

the f a t h e r ' s n i n e - y e a r - o l d b r o t h e r . 

I n a d d i t i o n , the f a t h e r t e s t i f i e d t h a t the mother's 

p a r e n t s would be w i l l i n g t o h e l p him w i t h the c h i l d i f 

ne c e s s a r y . The mother's f a t h e r t e s t i f i e d , however, t h a t he 

a n t i c i p a t e d t h a t he and the c h i l d ' s m a t e r n a l grandmother would 

r e t u r n t o C a l i f o r n i a i f the mother was a l l o w e d t o r e l o c a t e ; he 

e x p l a i n e d t h a t the mother's s i s t e r had a l r e a d y r e t u r n e d t o 

C a l i f o r n i a and t h a t he and h i s w i f e wanted t o be near t h e i r 

c h i l d r e n and g r a n d c h i l d r e n . 
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The f a t h e r t e s t i f i e d t h a t he b e l i e v e d t h a t the mother 

l i v e d an e x t r a v a g a n t l i f e s t y l e t h a t was beyond her f i n a n c i a l 

means. The mother a l l e g e d t h a t the f a t h e r had been 

c o n t r o l l i n g d u r i n g t h e i r m a r r i a g e and t h a t she b e l i e v e d he was 

c o n t i n u i n g t o attempt t o c o n t r o l her a f t e r t h e i r d i v o r c e . The 

f a t h e r d i s p u t e d t h a t the mother c o u l d not f i n d employment i n 

Alabama, and he q u e s t i o n e d whether she had t r u l y a ttempted t o 

do so. The f a t h e r p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t one of 

the mother's former employers had j o b openings f o r p o s i t i o n s 

w i t h s a l a r i e s i n the range of $25, 000 t o $40, 000 per y e a r . 

The o p e r a t o r of t h a t b u s i n e s s acknowledged t h a t the mother had 

earned o n l y $22,000 per year when she was employed w i t h h i s 

b u s i n e s s , and he s t a t e d t h a t he was not o f f e r i n g the mother a 

$40,000 per year j o b . 

The f a t h e r i n d i c a t e d t h a t he had t r a v e l e d t o the S a n t a 

Ynez a r e a t w i c e i n the year s i n c e the p a r t i e s ' d i v o r c e . We 

note t h a t , on one of those t r i p s , the f a t h e r was accompanied 

by h i s g i r l f r i e n d and t h a t , d u r i n g t h a t t r i p , the mother and 

the c h i l d were a l s o i n C a l i f o r n i a . The f a t h e r conceded t h a t 

he d i d not attempt t o see the c h i l d i n the f i v e days he was i n 

C a l i f o r n i a d u r i n g t h a t t r i p . R a t h e r , the f a t h e r a d m i t t e d t h a t 
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he spent much of t h a t time f o l l o w i n g the mother, s u r v e i l l i n g 

the home of the man w i t h whom he s u s p e c t s the mother i s 

i n v o l v e d , and a s k i n g q u e s t i o n s of the mother's p r o s p e c t i v e 

employer. 

A t the c l o s e of the h e a r i n g i n t h i s m a t t e r , the t r i a l 

c o u r t noted, w i t h r e g a r d t o the i s s u e s of custody and the 

proposed r e l o c a t i o n : 

" I w i l l say t h i s t o b o t h of you. T h i s i s one of 
those cases t h a t judges h a t e . Two good p e o p l e . Two 
good p a r e n t s , and no good s o l u t i o n s , so whatever I 
d e c i d e i s g o i n g t o be tough. I w i l l do my b e s t , but 
t h e r e i s not a good guy and a bad guy " 

I n a d d i t i o n t o t h e i r e v i d e n c e on the i s s u e of c u s t o d y and 

the proposed r e l o c a t i o n , the p a r t i e s a l s o p r e s e n t e d e v i d e n c e 

r e g a r d i n g t h e i r e a r n i n g s f o r the purpose of c a l c u l a t i n g c h i l d 

s u p p o r t . The mother's e v i d e n c e i n d i c a t e d t h a t she a n t i c i p a t e d 

e a r n i n g a s a l a r y of $48,000 per y e a r . The f a t h e r t e s t i f i e d 

t h a t he earned i n the range of $2,000 t o $3,000 per month; the 

r e c o r d does not i n d i c a t e whether t h a t e s t i m a t e was g r o s s 

income or net income. I n response t o d i s c o v e r y r e q u e s t s , the 

f a t h e r i n d i c a t e d t h a t he had earned $19,000 f o r the year as of 

May 2009. 
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I n a d d i t i o n , the mother s u b m i t t e d i n t o e v i d e n c e the 

f a t h e r ' s bank s t a t e m e n t s . Those bank statements i n d i c a t e t h a t 

l a r g e amounts of money were d e p o s i t e d or t r a n s f e r r e d i n t o the 

f a t h e r ' s bank accounts each month. The f a t h e r a d m i t t e d t h a t 

between J a n u a r y and June 2009, a p p r o x i m a t e l y $150,000 had been 

d e p o s i t e d or t r a n s f e r r e d i n t o h i s c h e c k i n g account. The 

f a t h e r e x p l a i n e d t h a t many of those funds were used t o 

purchase c o n s t r u c t i o n s u p p l i e s f o r the c o n s t r u c t i o n or 

rem o d e l i n g j o b s on which he was wo r k i n g . The f a t h e r t e s t i f i e d 

t h a t he does not know how much of t h a t money he used f o r h i s 

p e r s o n a l expenses v e r s u s h i s b u s i n e s s expenses. The f a t h e r 

e x p l a i n e d t h a t he u s u a l l y went through h i s b a n k i n g statements 

o n l y two times per year . 

The mother s u b m i t t e d i n t o e v i d e n c e a l i s t , c o m p i l e d from 

the f a t h e r ' s b a n k i n g s t a t e m e n t s , of the f a t h e r ' s e x p e n d i t u r e s 

t h a t she m a i n t a i n e d d i d not i n c l u d e c o n s t r u c t i o n expenses. 

The f a t h e r d i d not d i s p u t e the mother's c a l c u l a t i o n s . The 

f a t h e r s t a t e d , however, t h a t many r e s t a u r a n t expenses 

r e f l e c t e d on the mother's e x h i b i t i n c l u d e d c o s t s f o r c l i e n t s . 

The f a t h e r ' s nonbusiness expenses f o r the f i r s t s i x months of 
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2009, as c a l c u l a t e d i n the mother's e x h i b i t , averaged more 

than $9,700 per month. 

I n i t s judgment i n t h i s m a t t e r , the t r i a l c o u r t 

d etermined, among o t h e r t h i n g s , t h a t the mother's income was 

$4,166.66 per month, which equates t o an annual income of 

$50,000. The t r i a l c o u r t found the f a t h e r ' s income t o be 

$4,222.22 monthly, which i s e q u i v a l e n t t o an annual g r o s s 

income of a p p r o x i m a t e l y $51,000. 

On a p p e a l , the f a t h e r f i r s t argues t h a t the t r i a l c o u r t 

e r r e d i n awarding the mother p r i m a r y p h y s i c a l c u s t o d y of the 

c h i l d and a l l o w i n g her t o r e l o c a t e w i t h the c h i l d t o 

C a l i f o r n i a . The Alabama P a r e n t - C h i l d R e l a t i o n s h i p P r o t e c t i o n 

A c t ("the A c t " ) , § 30-3-160 e t seq., A l a . Code 1975, governs 

a c t i o n s i n which a p a r e n t seeks t o r e l o c a t e t o another 

j u r i s d i c t i o n w i t h a c h i l d of the p a r t i e s . I n h i s b r i e f on 

a p p e a l , the f a t h e r a s s e r t s arguments p e r t a i n i n g t o whether 

each p a r t y met h i s or her p u r p o r t e d burden under § 30-3¬

169.4, A l a . Code 1975, which p r o v i d e s : 

" I n p r o c e e d i n g s under t h i s a r t i c l e u n l e s s t h e r e 
has been a d e t e r m i n a t i o n t h a t the p a r t y o b j e c t i n g t o 
the change of the p r i n c i p a l r e s i d e n c e of the c h i l d 
has been found t o have committed domestic v i o l e n c e 
or c h i l d abuse, t h e r e s h a l l be a r e b u t t a b l e 
p r e s u mption t h a t a change of p r i n c i p a l r e s i d e n c e of 
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a c h i l d i s not i n the b e s t i n t e r e s t of the c h i l d . 
The p a r t y s e e k i n g a change of p r i n c i p a l r e s i d e n c e of 
a c h i l d s h a l l have the i n i t i a l burden of p r o o f on 
the i s s u e . I f t h a t burden of p r o o f i s met, the 
burden of p r o o f s h i f t s t o the n o n - r e l o c a t i n g p a r t y . " 

I n t h i s case, a f t e r t h e i r d i v o r c e , the p a r t i e s s h a r e d 

j o i n t l e g a l and p h y s i c a l c u s t o d y of the c h i l d . See § 30-3-

151(3), A l a . Code 1975 ( " J o i n t p h y s i c a l c u s t o d y does not 

n e c e s s a r i l y mean p h y s i c a l c u s t o d y of e q u a l d u r a t i o n s of 

t i m e . " ) . Thus, the c h i l d "had two p r i n c i p a l r e s i d e n c e s , one 

w i t h the f a t h e r and one w i t h the mother." Marsh v. Smith, 

[Ms. 2080479, Oct. 30, 2009] So. 3d , ( A l a . C i v . 

App. 2009). 

With r e g a r d t o r e v i e w i n g a case i n which a t r i a l c o u r t 

has r e c e i v e d ore tenus e v i d e n c e , t h i s c o u r t has s t a t e d : 

"[W]here a t r i a l c o u r t r e c e i v e s ore tenus e v i d e n c e , 
i t s judgment based on t h a t e v i d e n c e i s e n t i t l e d t o 
a presumption of c o r r e c t n e s s . See S c h o l l v. 
Parsons, [655 So. 2d 1060 ( A l a . C i v . App. 1 9 9 5 ) ] . 
'The presumption of c o r r e c t n e s s i s based i n p a r t on 
the t r i a l c o u r t ' s unique a b i l i t y t o observe the 
p a r t i e s and the w i t n e s s e s and t o e v a l u a t e t h e i r 
c r e d i b i l i t y and demeanor.' L i t t l e t o n v. L i t t l e t o n , 
741 So. 2d 1083, 1085 ( A l a . C i v . App. 1999). T h i s  
c o u r t i s not p e r m i t t e d t o reweigh the e v i d e n c e on  
a p p e a l and t o s u b s t i t u t e i t s judgment f o r t h a t of  
the t r i a l c o u r t . Somers v. McCoy, 777 So. 2d 141 
( A l a . C i v . App. 2000); see a l s o Ex p a r t e P e r k i n s , 
646 So. 2d 46 ( A l a . 1994)." 
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Clements v. Clements, 906 So. 2d 952, 959 ( A l a . C i v . App. 

2005) (emphasis added). 

I n t h i s case, the r e c o r d s u p p o r t s a c o n c l u s i o n t h a t the 

mother has been the p r i m a r y c a r e t a k e r f o r the c h i l d , who was 

not y e t t h r e e years o l d a t the time the judgment i n t h i s 

m a t t e r was e n t e r e d . The mother's t e s t i m o n y i n d i c a t e d t h a t she 

had a v a i l a b l e t o her a good j o b i n C a l i f o r n i a t h a t a l s o 

a l l o w e d her f l e x i b i l i t y t o spend time w i t h the c h i l d . The 

mother p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t the c h i l d c o u l d 

a t t e n d an e d u c a t i o n a l p r e s c h o o l program i n C a l i f o r n i a . I n 

a d d i t i o n , the mother p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t the 

c h i l d was f a m i l i a r w i t h C a l i f o r n i a , t h a t the c h i l d had spent 

a g r e a t d e a l of time t h e r e , and t h a t t h e r e were a number of 

f a m i l y members i n C a l i f o r n i a t o sup p o r t the mother i n c a r i n g 

f o r the c h i l d . I n a d d i t i o n , the mother's f a t h e r i n d i c a t e d 

t h a t the mother's p a r e n t s would l i k e l y move back t o C a l i f o r n i a 

i f the mother r e t u r n e d t h e r e . 

The mother a l s o p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t she 

had encouraged and a s s i s t e d the c h i l d i n m a i n t a i n i n g h i s 

r e l a t i o n s h i p w i t h the f a t h e r , and she t e s t i f i e d t h a t she would 

c o n t i n u e t o do so. The mother s u b m i t t e d an e x h i b i t 
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d e m o n s t r a t i n g t h a t , u n t i l she f i l e d her c o m p l a i n t s e e k i n g a 

m o d i f i c a t i o n of cust o d y and p e r m i s s i o n t o r e l o c a t e , the f a t h e r 

had f a i l e d t o e x e r c i s e a l l of h i s c u s t o d i a l p e r i o d s . The 

v i s i t a t i o n s c h e d u l e proposed by the mother i f she were a l l o w e d 

t o move, which was adopted by the t r i a l c o u r t i n i t s September 

9, 2009, judgment, a f f o r d s the f a t h e r s i g n i f i c a n t time w i t h 

the c h i l d . 

The t r i a l c o u r t made no f i n d i n g s w i t h r e g a r d t o whether 

the p a r t i e s had met t h e i r r e s p e c t i v e burdens under the A c t 

w i t h r e g a r d t o the proposed change t o the c h i l d ' s p r i n c i p a l 

r e s i d e n c e . "[W]hen the t r i a l c o u r t ' s judgment does not 

c o n t a i n s p e c i f i c f i n d i n g s of f a c t , t h i s c o u r t must assume t h a t 

the t r i a l c o u r t made those f i n d i n g s of f a c t n e c e s s a r y t o 

sup p o r t i t s judgment." Steed v. Steed, 877 So. 2d 602, 603 

( A l a . C i v . App. 2003) ( c i t i n g Ex p a r t e Bryowsky, 676 So. 2d 

1322 ( A l a . 1996)). 

In Clements v. Clements, su p r a , t h i s c o u r t r e j e c t e d an 

argument t h a t the t r i a l c o u r t had i m p e r m i s s i b l y p l a c e d the 

i n i t i a l burden under the A c t on the n o n r e l o c a t i n g p a r e n t . In 

do i n g so, t h i s c o u r t c o n c l u d e d : 

" I n the i n s t a n t case, the r e c o r d c o n t a i n s 
e v i d e n c e from which the t r i a l c o u r t c o u l d have found 
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t h a t the mother had r e b u t t e d the p r e s u m p t i o n t h a t 
the change i n p r i n c i p a l r e s i d e n c e was not i n the 
c h i l d ' s b e s t i n t e r e s t . The mother p r e s e n t e d 
e v i d e n c e i n d i c a t i n g t h a t she was the c h i l d ' s p r i m a r y 
c a r e g i v e r ; t h a t she s u p p o r t e d the f u r t h e r a n c e of the 
c h i l d ' s e d u c a t i o n ; and t h a t the move t o New York 
would o f f e r the c h i l d more c u l t u r a l o p p o r t u n i t i e s . 
Thus, under § 30-3-169.4 the burden s h i f t e d t o the 
f a t h e r t o demonstrate t h a t a change i n p r i n c i p a l 
r e s i d e n c e i s not i n the b e s t i n t e r e s t of the c h i l d . " 

Clements v. Clements, 906 So. 2d a t 957. 

S i m i l a r l y , i n t h i s case, the mother p r e s e n t e d e v i d e n c e 

i n d i c a t i n g the d i f f i c u l t i e s she had had o b t a i n i n g employment 

i n Alabama, the advantages f o r her and the c h i l d of moving t o 

C a l i f o r n i a , and her e f f o r t s t o f a c i l i t a t e the r e l a t i o n s h i p 

between the f a t h e r and the c h i l d . The f a t h e r p r e s e n t e d 

e v i d e n c e i n s u p p o r t of h i s arguments opposing the proposed 

r e l o c a t i o n . However, "because the t r i a l c o u r t r e c e i v e d 

e v i d e n c e ore tenus, 'we must view "'the e v i d e n c e i n the l i g h t 

most f a v o r a b l e t o the p r e v a i l i n g p a r t [ y ] . ' " ' " N i c h o l s v.  

N i c h o l s , 4 So. 3d 491, 493 ( A l a . C i v . App. 2008) ( q u o t i n g 

Diggs v. Diggs, 910 So. 2d 1274, 1275 ( A l a . C i v . App. 2005), 

q u o t i n g i n t u r n A r c h i t e c t u r a , I n c . v. M i l l e r , 769 So. 2d 330, 

332 ( A l a . C i v . App. 2000), q u o t i n g i n t u r n D r i v e r v. H i c e , 618 

So. 2d 129, 131 ( A l a . C i v . App. 1993)). As s t a t e d e a r l i e r , i t 

i s the t r i a l c o u r t , and not t h i s c o u r t , t h a t has the duty of 
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a s s e s s i n g the c r e d i b i l i t y of those who t e s t i f y and i n 

d e t e r m i n i n g the weight t o be a f f o r d e d t o the e v i d e n c e 

p r e s e n t e d t o i t . Clements v. Clements, 906 So. 2d a t 959. 

T h i s c o u r t may not base i t s judgment on i t s i n t e r p r e t a t i o n of 

the e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t . R a t h e r , i t i s w e l l 

s e t t l e d t h a t " ' [ i ] t i s our duty t o a f f i r m the t r i a l c o u r t ' s 

judgment i f i t i s f a i r l y s u p p o r t e d by c r e d i b l e e v i d e n c e , 

" r e g a r d l e s s of our own view of t h a t e v i d e n c e or whether we 

would have reached a d i f f e r e n t r e s u l t had we been the t r i a l 

j u d ge."'" Sankey v. Sankey, 961 So. 2d 896, 901 ( A l a . C i v . 

App. 2007) ( q u o t i n g G r i g g s v. G r i g g s , 638 So. 2d 916, 918-19 

( A l a . C i v . App. 1994), q u o t i n g i n t u r n Young v. Young, 376 So. 

2d 737, 739 ( A l a . C i v . App. 1979)). A f t e r r e v i e w i n g the 

r e c o r d on a p p e a l and a f f o r d i n g the t r i a l c o u r t ' s judgment the 

d e f e r e n c e r e q u i r e d by the ore tenus s t a n d a r d , we conclude t h a t 

the r e c o r d " c o n t a i n s e v i d e n c e from which the t r i a l c o u r t c o u l d 

have found t h a t the mother had r e b u t t e d the presumption t h a t 

the change i n p r i n c i p a l r e s i d e n c e was not i n the c h i l d ' s b e s t 

i n t e r e s t . " Clements v. Clements, 906 So. 2d a t 957. 

The burden then s h i f t e d t o the f a t h e r t o demonstrate t h a t 

the proposed r e l o c a t i o n was not i n the c h i l d ' s b e s t i n t e r e s t s . 
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§ 30-3-169.4, A l a . Code 1975. The f a t h e r c i t e s N i c h o l s v. 

N i c h o l s , s u p r a , i n su p p o r t of h i s argument t h a t the t r i a l 

c o u r t e r r e d i n a l l o w i n g the proposed r e l o c a t i o n . I n t h a t 

case, the t r i a l c o u r t s u s t a i n e d the f a t h e r ' s o b j e c t i o n t o the 

mother's proposed r e l o c a t i o n w i t h t h e i r s e v e n - y e a r - o l d c h i l d 

t o M aryland. In d o i n g so, the t r i a l c o u r t found t h a t the 

mother had r e b u t t e d the presumption t h a t the r e l o c a t i o n would 

not be i n the c h i l d ' s b e s t i n t e r e s t s , but i t then found t h a t , 

a f t e r the burden had s h i f t e d t o the f a t h e r , the f a t h e r had 

demonstrated t h a t the proposed move was not i n the c h i l d ' s 

b e s t i n t e r e s t s . T h i s c o u r t a f f i r m e d the t r i a l c o u r t ' s 

judgment, c i t i n g the ore tenus r u l e , and n o t i n g t h a t the 

r e c o r d showed t h a t 

" [ t h e f a t h e r ] i n t r o d u c e d e v i d e n c e e s t a b l i s h i n g t h a t 
he, h i s f a m i l y , and the mother's f a m i l y are a l l 
a c t i v e l y i n v o l v e d i n the c h i l d ' s l i f e ; t h a t the 
c h i l d b e n e f i t s g r e a t l y from t h e i r i n v o l v e m e n t i n her 
l i f e ; and t h a t t h a t i n v o l v e m e n t would be 
s i g n i f i c a n t l y reduced i f the mother moves the c h i l d 
t o Potomac. A t the same tim e , the f a t h e r i n t r o d u c e d 
e v i d e n c e e s t a b l i s h i n g t h a t the in v o l v e m e n t of the 
s t e p f a t h e r and the s t e p f a t h e r ' s f a m i l y i n the 
c h i l d ' s l i f e would not compensate f o r the reduced 
i n v o l v e m e n t of the f a t h e r , the f a t h e r ' s f a m i l y , 
the mother's f a m i l y i n the c h i l d ' s l i f e . " 

N i c h o l s v. N i c h o l s , 4 So. 3d a t 495. 

and 
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In t h i s case, the f a t h e r p r e s e n t e d e v i d e n c e i n d i c a t i n g 

t h a t h i s work sched u l e i s a l s o f l e x i b l e , t h a t the c h i l d c o u l d 

remain i n h i s c u r r e n t p r e s c h o o l , and t h a t the f a t h e r has 

f a m i l y i n the area t h a t can a s s i s t him i n c a r i n g f o r the 

c h i l d . A l t h o u g h b o t h p a r t i e s have f a m i l y i n Alabama, the 

p a r t i e s d i d not p r e s e n t e v i d e n c e , as d i d the p a r t i e s i n 

N i c h o l s v. N i c h o l s , s u p r a , of a p a r t i c u l a r l y c l o s e 

r e l a t i o n s h i p between the c h i l d and h i s e x t e n d e d - f a m i l y 

members. A l s o , the f a t h e r i n d i c a t e d t h a t p a r t of h i s s u p p o r t 

system was t o be the mother's p a r e n t s ; however, the mother's 

f a t h e r s t a t e d t h a t he and h i s w i f e would l i k e l y r e l o c a t e t o be 

near the mother and c h i l d . 

The f a t h e r t e s t i f i e d t h a t he and the c h i l d share a c l o s e 

r e l a t i o n s h i p and t h a t the proposed move would p r e v e n t him from 

b e i n g i n v o l v e d i n the f u t u r e i n the c h i l d ' s d a i l y a c t i v i t i e s , 

such as s c h o o l and e x t r a c u r r i c u l a r a c t i v i t i e s . The f a t h e r 

d i s p u t e d the mother's e v i d e n c e i n d i c a t i n g t h a t he had not 

e x e r c i s e d a l l the c u s t o d i a l time a v a i l a b l e t o him. However, 

as s t a t e d e a r l i e r , i t i s the t r i a l c o u r t , and not t h i s c o u r t , 

t h a t has the duty of a s s e s s i n g the c r e d i b i l i t y of t h o s e who 

t e s t i f y and i n d e t e r m i n i n g the weight t o be a f f o r d e d t o the 
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ev i d e n c e p r e s e n t e d t o i t . Clements v. Clements, 906 So. 2d a t 

959. The ev i d e n c e would s u p p o r t a c o n c l u s i o n t h a t the f a t h e r 

began r e g u l a r l y e x e r c i s i n g h i s f u l l v i s i t a t i o n r i g h t s o n l y 

a f t e r the mother i n i t i a t e d t h i s a c t i o n . F u r t h e r , the f a t h e r 

a d m i t t e d t h a t r a t h e r than v i s i t the c h i l d when he, the mother, 

and the c h i l d were a l l i n C a l i f o r n i a a t the same time , he 

spent t h a t time f o l l o w i n g and i n v e s t i g a t i n g the mother. 

In t h i s case, the t r i a l c o u r t d e t e r m i n e d t h a t a l l o w i n g 

the c h i l d t o r e l o c a t e w i t h the mother s e r v e d the c h i l d ' s b e s t 

i n t e r e s t s . I m p l i c i t i n t h a t f i n d i n g i s a d e t e r m i n a t i o n t h a t 

the f a t h e r had not r e b u t t e d the mother's p r e s e n t a t i o n of 

ev i d e n c e i n f a v o r of the proposed r e l o c a t i o n . See § 30-3¬

169.4, A l a . Code 1975; Ex p a r t e Bryowsky, 676 So. 2d a t 1324 

( h o l d i n g t h a t the a p p e l l a t e c o u r t s must presume t h a t a t r i a l 

c o u r t made the f a c t u a l f i n d i n g s n e c e s s a r y t o su p p o r t i t s 

judgment); see a l s o Ex p a r t e B l a c k s t o c k , [Ms. 1061445, Sept. 

11, 2009] So. 3d , ( A l a . 2009) ( c o n c l u d i n g t h a t a 

f i n d i n g t h a t the mother had met the a p p l i c a b l e burden of p r o o f 

f o r a m o d i f i c a t i o n of cus t o d y was i m p l i c i t i n the t r i a l 

c o u r t ' s judgment). V i e w i n g the e v i d e n c e i n a l i g h t most 

f a v o r a b l e t o the mother, as the p r e v a i l i n g p a r t y , see N i c h o l s 
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v. N i c h o l s , s u p r a , we cannot say t h a t the t r i a l c o u r t ' s 

d e t e r m i n a t i o n was "so unsupported by the e v i d e n c e as t o be 

p l a i n l y and p a l p a b l y wrong." Clements v. Clements, 906 So. 2d 

a t 957. A c c o r d i n g l y , we must conclude t h a t the f a t h e r has 

f a i l e d t o demonstrate t h a t the t r i a l c o u r t e r r e d i n 

d e t e r m i n i n g t h a t t h a t the c h i l d ' s b e s t i n t e r e s t s would be 

s e r v e d by a l l o w i n g the proposed r e l o c a t i o n . 

The f a t h e r a l s o c h a l l e n g e s the t r i a l c o u r t ' s c u s t o d y 

d e t e r m i n a t i o n . The A c t s e t s f o r t h a number of f a c t o r s f o r the 

t r i a l c o u r t t o c o n s i d e r i n 

c u s t o d y once the t r i a l c o u r t 

p r i n c i p a l r e s i d e n c e . S e c t i o n 

d e t e r m i n i n g whether t o modify 

approves the proposed change i n 

30-3-169.3, A l a . Code 1975, s e t s 

f o r t h those f a c t o r s and p r o v i d e s : 

"(a) Upon the e n t r y of a temporary o r d e r or upon 
f i n a l judgment p e r m i t t i n g the change of p r i n c i p a l 
r e s i d e n c e of a c h i l d , a c o u r t may c o n s i d e r a 
proposed change of p r i n c i p a l r e s i d e n c e of a c h i l d as 
a f a c t o r t o s u p p o r t a change of c u s t o d y of the 
c h i l d . I n d e t e r m i n i n g whether a proposed or a c t u a l 
change of p r i n c i p a l r e s i d e n c e of a minor c h i l d 
s h o u l d cause a change i n c u s t o d y of t h a t c h i l d , a 
c o u r t s h a l l take i n t o account a l l f a c t o r s a f f e c t i n g 
the c h i l d , i n c l u d i n g , but not l i m i t e d t o , the 
f o l l o w i n g : 

n a t u r e , qua 
i n v o l v e m e n t , and d u r a t i o n of the c h i l 
r e l a t i o n s h i p w i t h the p e r s o n p r o p o s i n g 
- i ^ r - s l ^ ^ -^ 4- r-s x.T-l 4- "U 4- "U r-s ^ " U -1 1 ^ -^ 1^ ^ x.T-l 4-"U 

"(1) The n a t u r e , q u a l i t y , e x t e n t of 
lvement, and d u r a t i o n of the c h i l d ' s 

t o 
r e l o c a t e w i t h the c h i l d and w i t h the 
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n o n - r e l o c a t i n g p e r s o n , s i b l i n g s , and o t h e r 
s i g n i f i c a n t persons or i n s t i t u t i o n s i n the 
c h i l d ' s l i f e . 

"(2) The age, d e velopmental s t a g e , 
needs of the c h i l d , and the l i k e l y impact 
the change of p r i n c i p a l r e s i d e n c e of a 
c h i l d w i l l have on the c h i l d ' s p h y s i c a l , 
e d u c a t i o n a l , and e m o t i o n a l development, 
t a k i n g i n t o c o n s i d e r a t i o n any s p e c i a l needs 
of the c h i l d . 

"(3) The i n c r e a s e i n t r a v e l time f o r 
the c h i l d c r e a t e d by the change i n 
p r i n c i p a l r e s i d e n c e of the c h i l d or a 
p e r s o n e n t i t l e d t o c u s t o d y of or v i s i t a t i o n 
w i t h the c h i l d . 

"(4) The a v a i l a b i l i t y and c o s t of 
a l t e r n a t e means of communication between 
the c h i l d and the n o n - r e l o c a t i n g p a r t y . 

"(5) The f e a s i b i l i t y of p r e s e r v i n g the 
r e l a t i o n s h i p between the n o n - r e l o c a t i n g 
p e r s o n and the c h i l d t h rough s u i t a b l e 
v i s i t a t i o n arrangements, c o n s i d e r i n g the 
l o g i s t i c s and f i n a n c i a l c i r c u m s t a n c e s of 
the p a r t i e s . 

"(6) The p r e f e r e n c e of the c h i l d , 
t a k i n g i n t o c o n s i d e r a t i o n the age and 
m a t u r i t y of the c h i l d . 

or "(7) The degree t o which a change 
proposed change of the p r i n c i p a l r e s i d e n c e 
of the c h i l d w i l l r e s u l t i n u p r o o t i n g the 
c h i l d as compared t o the degree t o which a 
m o d i f i c a t i o n of the c u s t o d y of the c h i l d 
w i l l r e s u l t i n u p r o o t i n g the c h i l d . 
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"(8) The e x t e n t t o which custody and 
v i s i t a t i o n r i g h t s have been a l l o w e d and 
e x e r c i s e d . 

"(9) Whether t h e r e i s an e s t a b l i s h e d 
p a t t e r n of conduct of the person s e e k i n g t o 
change the p r i n c i p a l r e s i d e n c e of a c h i l d , 
e i t h e r t o promote or t h w a r t the 
r e l a t i o n s h i p of the c h i l d and the 
n o n - r e l o c a t i n g p e r s o n . 

"(10) Whether the p e r s o n s e e k i n g t o 
change the p r i n c i p a l r e s i d e n c e of a c h i l d , 
once out of the j u r i s d i c t i o n , i s l i k e l y t o 
comply w i t h any new v i s i t a t i o n arrangement 
and the d i s p o s i t i o n of t h a t p e r s o n t o 
f o s t e r a j o i n t p a r e n t i n g arrangement w i t h 
the n o n - r e l o c a t i n g p a r t y . 

"(11) Whether the r e l o c a t i o n of the 
c h i l d w i l l enhance the g e n e r a l q u a l i t y of 
l i f e f o r b o t h the c u s t o d i a l p a r t y s e e k i n g 
the change of p r i n c i p a l r e s i d e n c e of the 
c h i l d and the c h i l d , i n c l u d i n g , but not 
l i m i t e d t o , f i n a n c i a l or e m o t i o n a l b e n e f i t 
or e d u c a t i o n a l o p p o r t u n i t i e s . 

"(12) Whether or not a su p p o r t system 
i s a v a i l a b l e i n the a r e a of the proposed 
new r e s i d e n c e of the c h i l d , e s p e c i a l l y i n 
the event of an emergency or d i s a b i l i t y t o 
the p e r s o n h a v i n g c u s t o d y of the c h i l d . 

"(13) Whether or not the proposed new 
r e s i d e n c e of a c h i l d i s t o a f o r e i g n 
c o u n t r y whose p u b l i c p o l i c y does not 
n o r m a l l y e n f o r c e the v i s i t a t i o n r i g h t s of 
n o n - c u s t o d i a l p a r e n t s , which does not have 
an a d e q u a t e l y f u n c t i o n i n g l e g a l system, or 
which o t h e r w i s e p r e s e n t s a s u b s t a n t i a l r i s k 
of s p e c i f i c and s e r i o u s harm t o the c h i l d . 
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"(14) The s t a b i l i t y of the f a m i l y u n i t 
of the persons e n t i t l e d t o cus t o d y of and 
v i s i t a t i o n w i t h a c h i l d . 

"(15) The reasons of each person f o r 
s e e k i n g or opposing a change of p r i n c i p a l 
r e s i d e n c e of a c h i l d . 

"(16) E v i d e n c e r e l a t i n g t o a h i s t o r y 
of domestic v i o l e n c e or c h i l d abuse. 

"(17) Any o t h e r f a c t o r t h a t i n the 
o p i n i o n of the c o u r t i s m a t e r i a l t o the 
g e n e r a l i s s u e or o t h e r w i s e p r o v i d e d by law. 

"(b) The c o u r t making a d e t e r m i n a t i o n of such 
i s s u e s h a l l e n t e r an o r d e r g r a n t i n g the o b j e c t i o n t o 
the change or proposed change of p r i n c i p a l r e s i d e n c e 
of a c h i l d , d e n y i n g the o b j e c t i o n t o the change or 
proposed change of p r i n c i p a l r e s i d e n c e of a c h i l d , 
or any o t h e r a p p r o p r i a t e r e l i e f based upon the f a c t s 
of the case. 

"(c) The c o u r t , i n a p p r o v i n g a change of 
p r i n c i p a l r e s i d e n c e of a c h i l d , s h a l l o r d e r c o n t a c t 
between the c h i l d and the n o n - r e l o c a t i n g p a r t y and 
te l e p h o n e access s u f f i c i e n t t o a s s u r e t h a t the c h i l d 
has f r e q u e n t , c o n t i n u i n g , and m e a n i n g f u l c o n t a c t 
w i t h the n o n - r e l o c a t i n g p a r t y and s h a l l e q u i t a b l y 
a p p o r t i o n t r a n s p o r t a t i o n c o s t s of the c h i l d f o r 
v i s i t a t i o n based upon the f a c t s of the case. 

"(d) The c o u r t , i n a p p r o v i n g a change of 
p r i n c i p a l r e s i d e n c e of a c h i l d , may c o n s i d e r the 
c o s t s of t r a n s p o r t i n g the c h i l d f o r v i s i t a t i o n and 
determine whether a d e v i a t i o n from the c h i l d s u p p o r t 
g u i d e l i n e s s h o u l d be c o n s i d e r e d i n l i g h t of a l l 
f a c t o r s i n c l u d i n g , but not l i m i t e d t o , a d d i t i o n a l 
c o s t s i n c u r r e d f o r t r a n s p o r t i n g the c h i l d f o r 
v i s i t a t i o n . 
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"(e) The c o u r t , i n a p p r o v i n g a change of 
p r i n c i p a l r e s i d e n c e of a c h i l d , may r e t a i n 
j u r i s d i c t i o n of the p a r t i e s and of the c h i l d i n 
or d e r t o s u p e r v i s e the t r a n s i t i o n caused by the 
change of p r i n c i p a l r e s i d e n c e of the c h i l d ; t o 
i n s u r e compliance w i t h the o r d e r s of the c o u r t 
r e g a r d i n g c o n t i n u e d a c c e s s t o the c h i l d by the 
n o n - r e l o c a t i n g p a r t y ; t o i n s u r e the c o o p e r a t i o n of 
the r e l o c a t i n g p a r t y i n f o s t e r i n g the p a r e n t - c h i l d 
r e l a t i o n s h i p between the c h i l d and the 
n o n - r e l o c a t i n g p a r t y ; and t o p r o t e c t the r e l o c a t i n g 
p a r t y and the c h i l d from r i s k of harm i n those cases 
d e s c r i b e d i n S e c t i o n 30-3-167." 

The f a t h e r c i t e s Sankey v. Sankey, 961 So. 2d 896 ( A l a . 

C i v . App. 2007), i n sup p o r t of h i s c o n t e n t i o n t h a t the t r i a l 

c o u r t e r r e d i n awarding the mother p r i m a r y p h y s i c a l c u s t o d y 

and a l l o w i n g her t o r e l o c a t e t o C a l i f o r n i a w i t h the c h i l d . In 

Sankey v. Sankey, s u p r a , the c u s t o d i a l p a r e n t , the mother, 

sought t o r e l o c a t e w i t h the c h i l d r e n t o another s t a t e because 

she p l a n n e d t o marry a member of the armed f o r c e s who was t o 

be s t a t i o n e d i n Texas. The f a t h e r opposed the proposed 

r e l o c a t i o n and sought a m o d i f i c a t i o n of custody. In t h a t 

case, the mother p r e s e n t e d no evi d e n c e r e g a r d i n g any p o s i t i v e 

impact the move t o Texas might have on the c h i l d r e n , and the 

t r i a l c o u r t c o n c l u d e d t h a t the mother had not met her i n i t i a l 

burden under the A c t . R e g a r d l e s s , the t r i a l c o u r t s t a t e d 

t h a t , even i f the mother had met her burden under the A c t , i t 
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s t i l l would have g r a n t e d the f a t h e r ' s c l a i m s e e k i n g a 

m o d i f i c a t i o n of c u s t o d y . 961 So. 2d a t 899. The e v i d e n c e 

i n d i c a t e d t h a t the c h i l d r e n e n j o y e d a c l o s e r e l a t i o n s h i p w i t h 

the f a t h e r and w i t h t h e i r g r a n d p a r e n t s , who l i v e d i n the a r e a ; 

t h a t the f a t h e r had encouraged the c h i l d r e n ' s r e l a t i o n s h i p 

w i t h the mother but t h a t she had attempted t o i n t e r f e r e w i t h 

the f a t h e r ' s r e l a t i o n s h i p w i t h the c h i l d r e n ; and t h a t the 

mother's b e h a v i o r s i n c e the p a r t i e s ' d i v o r c e had not been i n 

the c h i l d r e n ' s b e s t i n t e r e s t s . A c c o r d i n g l y , c i t i n g the ore 

tenus r u l e and the p r e s u m p t i o n i n f a v o r of the c o r r e c t n e s s of 

the t r i a l c o u r t ' s judgment, t h i s c o u r t a f f i r m e d the t r i a l 

c o u r t ' s d e t e r m i n a t i o n t h a t the mother had not r e b u t t e d the 

p r e s u m p t i o n s e t f o r t h i n the A c t , and, a g a i n c i t i n g the ore 

tenus r u l e , i t a f f i r m e d the m o d i f i c a t i o n of c u s t o d y of the 

c h i l d r e n . Sankey v. Sankey, 961 So. 3d a t 903. 

In t h i s case, the p a r t i e s s h a r e d j o i n t l e g a l and p h y s i c a l 

c u s t o d y of the c h i l d , and, t h e r e f o r e , t h e r e had been no p r i o r 

c u s t o d y d e t e r m i n a t i o n . A c c o r d i n g l y , the t r i a l c o u r t c o r r e c t l y 

a p p l i e d the "best i n t e r e s t of the c h i l d " s t a n d a r d i n 

d e t e r m i n i n g custody. See Hovator v. Hovator, 577 So. 2d 461, 

464 ( A l a . C i v . App. 1990) ( h o l d i n g t h a t the "best i n t e r e s t of 
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the c h i l d " s t a n d a r d a p p l i e s when t h e r e i s no p r i o r judgment 

g r a n t i n g p r i m a r y p h y s i c a l c u s t o d y t o one p a r e n t ) . Our supreme 

c o u r t has r e c e n t l y r e i t e r a t e d t h a t , 

"[w]here, as i n the p r e s e n t case, t h e r e i s a 
p r i o r judgment awarding j o i n t p h y s i c a l custody, 
'"the b e s t i n t e r e s t s of the c h i l d " ' s t a n d a r d a p p l i e s 
i n any subsequent c u s t o d y - m o d i f i c a t i o n p r o c e e d i n g . 
Ex p a r t e Johnson, 673 So. 2d 410, 413 ( A l a . 1994) 
( q u o t i n g Ex p a r t e Couch, 521 So. 2d 987, 989 ( A l a . 
1988)). To j u s t i f y a m o d i f i c a t i o n of a p r e e x i s t i n g 
judgment awarding cu s t o d y , the p e t i t i o n e r must 
demonstrate t h a t t h e r e has been a m a t e r i a l change of 
c i r c u m s t a n c e s s i n c e t h a t judgment was e n t e r e d and 
t h a t ' " i t [ i s ] i n the [ c h i l d ' s ] b e s t i n t e r e s t s t h a t 
the [judgment] be m o d i f i e d " ' i n the manner 
r e q u e s t e d . Nave v. Nave, 942 So. 2d 372, 376 ( A l a . 
C i v . App. 2005) ( q u o t i n g Means v. Means, 512 So. 2d 
1386, 1388 ( A l a . C i v . App. 1 9 8 7 ) ) . " 

Ex p a r t e B l a c k s t o c k , So. 3d a t . 

We note t h a t much of the e v i d e n c e the p a r t i e s s u b m i t t e d 

and d i s c u s s e d w i t h r e g a r d t o the i s s u e whether the mother 

s h o u l d be a l l o w e d t o r e l o c a t e w i t h the c h i l d i s a l s o p e r t i n e n t 

t o the i s s u e whether the t r i a l c o u r t e r r e d i n r e f u s i n g t o 

award p r i m a r y p h y s i c a l c u s t o d y of the c h i l d t o the f a t h e r . 

As s t a t e d e a r l i e r , the r e c o r d s u p p o r t s a c o n c l u s i o n t h a t 

the mother has been the p r i m a r y c a r e t a k e r f o r the c h i l d . The 

mother a l s o p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t she had 

encouraged and a s s i s t e d the c h i l d i n m a i n t a i n i n g h i s 
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r e l a t i o n s h i p w i t h the f a t h e r , and she t e s t i f i e d t h a t she would 

c o n t i n u e t o do so. The mother t e s t i f i e d t h a t she wanted t o 

move because of the j o b o p p o r t u n i t y and t o be c l o s e t o her 

extended f a m i l y i n C a l i f o r n i a . Both p a r t i e s have t i e s t o 

C a l i f o r n i a , and the c h i l d has a g r e a t d e a l of extended f a m i l y 

t h e r e . The mother p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t she had 

a good j o b o p p o r t u n i t y t h a t would a l l o w her f l e x i b i l i t y t o 

spend a g r e a t d e a l of time w i t h the c h i l d . 

The mother proposed a v i s i t a t i o n s c h e d u l e t h a t would 

a l l o w the f a t h e r o n l y s i x fewer days per year w i t h the c h i l d 

i n Alabama. The mother a l s o t e s t i f i e d t h a t she would work 

w i t h the f a t h e r t o a l l o w him a d d i t i o n a l v i s i t a t i o n d u r i n g the 

times he v i s i t s C a l i f o r n i a . 

The f a t h e r t e s t i f i e d t h a t he wanted t o be a b l e t o t a k e 

p a r t i n the c h i l d ' s d a i l y a c t i v i t i e s , which he c o u l d not do i f 

the c h i l d l i v e d i n C a l i f o r n i a w i t h the mother. The f a t h e r 

s t a t e d t h a t he e n j o y e d a c l o s e r e l a t i o n s h i p w i t h the c h i l d , 

and he d i s p u t e d the mother's a l l e g a t i o n t h a t he had not 

e x e r c i s e d h i s f u l l c u s t o d i a l r i g h t s b e f o r e the mother 

i n i t i a t e d t h i s a c t i o n . However, the f a t h e r a d m i t t e d t h a t he 

had spent f i v e days i n C a l i f o r n i a f o l l o w i n g the mother and had 
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not taken advantage of the mother's o f f e r t o a l l o w him t o 

v i s i t the c h i l d d u r i n g t h a t t i m e . Thus, the t r i a l c o u r t c o u l d 

have q u e s t i o n e d the c r e d i b i l i t y of the f a t h e r ' s statements 

t h a t he had f u l l y e x e r c i s e d h i s c u s t o d i a l time w i t h the c h i l d 

b e f o r e the mother i n i t i a t e d t h i s a c t i o n and h i s d e n i a l t h a t he 

was a t t e m p t i n g t o e x e r c i s e c o n t r o l over the mother. 

T h i s case, l i k e Sankey v. Sankey, sup r a , and N i c h o l s v.  

N i c h o l s , s u p r a , i n v o l v e s the a p p l i c a t i o n of the ore tenus 

r u l e . In bot h of thos e c a s e s , t h i s c o u r t , c i t i n g the ore 

tenus r u l e , a f f i r m e d the t r i a l c o u r t s ' judgments. The f a t h e r 

i n s i s t s t h a t the evi d e n c e does not sup p o r t the t r i a l c o u r t ' s 

judgment i n t h i s case. However, our supreme c o u r t has 

r e c e n t l y r e i t e r a t e d the l i m i t e d n a t u r e of an a p p e l l a t e c o u r t ' s 

r e v i e w of a judgment reached by the t r i a l c o u r t a f t e r the 

t r i a l c o u r t r e c e i v e d ore tenus e v i d e n c e : 

"As t h i s C ourt s t a t e d i n Ex p a r t e Bryowsky, 676 
So. 2d 1322 ( A l a . 1996), quoted i n p a r t i n Lamb [v.  
Lamb, 939 So. 2d 918 ( A l a . C i v . App. 20 0 6 ) ] , i n an 
ore tenus p r o c e e d i n g , 

" ' [ t ] h e t r i a l c o u r t i s i n the b e s t p o s i t i o n 
t o make a cust o d y d e t e r m i n a t i o n - - i t hears 
the e v i d e n c e and observes the w i t n e s s e s . 
A p p e l l a t e c o u r t s do not s i t i n judgment of 
d i s p u t e d e v i d e n c e t h a t was p r e s e n t e d ore 
tenus b e f o r e the t r i a l c o u r t i n a cust o d y 
h e a r i n g . See Ex p a r t e P e r k i n s , 646 So. 2d 
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46, 47 ( A l a . 1994), wherein t h i s C o u r t , 
q u o t i n g P h i l l i p s v. P h i l l i p s , 622 So. 2d 
410, 412 ( A l a . C i v . App. 1993), s e t out the 
w e l l - e s t a b l i s h e d r u l e : 

"'"'Our s t a n d a r d of r e v i e w 
i s v e r y l i m i t e d i n cases where 

• ' • p r e s e n t e d ore 
J „ 4- ^ „ 4- „ „ 

the e v i d e n c e i s 
tenu s . A cus t o d y d e t e r m i n a t i o n 
of the t r i a l c o u r t e n t e r e d upon 
o r a l t e s t i m o n y i s ac c o r d e d a 
pres u m p t i o n of c o r r e c t n e s s on 
a p p e a l , ... and we w i l l not 
r e v e r s e u n l e s s the e v i d e n c e so 
f a i l s t o s u p p o r t t h e 
d e t e r m i n a t i o n t h a t i t i s p l a i n l y 
and p a l p a b l y wrong, or u n l e s s an 
abuse of the t r i a l c o u r t ' s 
d i s c r e t i o n i s shown. To 
s u b s t i t u t e our judgment f o r t h a t 
of the t r i a l c o u r t would be t o 
reweigh the e v i d e n c e . T h i s 
Alabama law does not a l l o w . 

"676 So. 2d a t 1324; see Lamb, 939 So. 2d a t 922; 
see a l s o Ex p a r t e F o l e y , 864 So. 2d 1094, 1099 ( A l a . 
2003) ('[A]n a p p e l l a t e c o u r t may not s u b s t i t u t e i t s 
judgment f o r t h a t of the t r i a l c o u r t . To do so 
would be t o reweigh the e v i d e n c e , which Alabama law 
does not a l l o w . ' ( c i t a t i o n o m i t t e d ) ) . 

"'"[T]he t r i a l c o u r t i s i n the b e t t e r p o s i t i o n 
t o c o n s i d e r a l l of the e v i d e n c e , as w e l l as the many 
i n f e r e n c e s t h a t may be drawn from t h a t e v i d e n c e , and 
t o d e c i d e the i s s u e of cu s t o d y . " ' Ex p a r t e  
P a t r o n a s , 693 So. 2d 473, 475 ( A l a . 1997) ( q u o t i n g 
Ex p a r t e Bryowsky, 676 So. 2d a t 1326). 'Thus, 
a p p e l l a t e r e v i e w of a judgment m o d i f y i n g c u s t o d y 
when the evi d e n c e was p r e s e n t e d ore tenus i s l i m i t e d 
t o d e t e r m i n i n g whether t h e r e was s u f f i c i e n t e v i d e n c e  
t o s u p p o r t the t r i a l c o u r t ' s judgment.' Cheek v. 
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Dyess, 1 So. 3d 1025, 1029 ( A l a . C i v . App. 2007) 
( c i t i n g Ex p a r t e Patronas) (emphasis added). Under 
the ore tenus r u l e , where the c o n c l u s i o n of the 
t r i a l c o u r t i s so opposed t o the weight of the 
e v i d e n c e t h a t the v a r i a b l e f a c t o r s of a w i t n e s s ' s 
demeanor and c r e d i b i l i t y and the i n f e r e n c e s t h a t can 
be drawn from the e v i d e n c e , even a f t e r c o n s i d e r i n g 
those f a c t o r s , ' " ' c o u l d not r e a s o n a b l y s u b s t a n t i a t e  
i t , then the c o n c l u s i o n i s c l e a r l y erroneous and 
must be r e v e r s e d . ' " ' Cheek, 1 So. 3d a t 1029 
( q u o t i n g B.J.N. v. P.D., 742 So. 2d 1270, 1274 ( A l a . 
C i v . App. 1999), q u o t i n g i n t u r n Jacoby v. B e l l , 370 
So. 2d 278, 280 ( A l a . 1979) (emphasis added)). 

Ex p a r t e B l a c k s t o c k , So. 3d a t ( f i r s t emphasis added). 

As the t r i a l c o u r t noted a t the c l o s e of the e v i d e n c e , 

t h i s i s a c l o s e case. I t i s c l e a r t h a t b o t h p a r t i e s are good 

p a r e n t s and t h a t they each l o v e the c h i l d . The t r i a l c o u r t , 

a f t e r c o n s i d e r i n g the ore tenus e v i d e n c e , found t h a t awarding 

cu s t o d y t o the mother and a l l o w i n g the p r o p o s e d change of 

p r i n c i p a l r e s i d e n c e was i n the c h i l d ' s b e s t i n t e r e s t s . Given 

our s t a n d a r d of r e v i e w and the r e c o r d on a p p e a l , we cannot say 

t h a t the f a t h e r has demonstrated t h a t t h e r e i s no e v i d e n c e t o 

" r e a s o n a b l y s u b s t a n t i a t e " the t r i a l c o u r t ' s c u s t o d y 

d e t e r m i n a t i o n . Ex p a r t e B l a c k s t o c k , So. 3d a t . 

A c c o r d i n g l y , we a f f i r m t h a t p a r t of the t r i a l c o u r t ' s judgment 

awarding the mother p r i m a r y p h y s i c a l c u s t o d y of the c h i l d . 
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The f a t h e r a l s o argues t h a t the t r i a l c o u r t e r r e d i n 

i n c r e a s i n g h i s c h i l d - s u p p o r t o b l i g a t i o n from $225 per month t o 

$690.50 per month. The f a t h e r f i r s t t a k e s i s s u e w i t h the 

t r i a l c o u r t ' s d e t e r m i n a t i o n of h i s g r o s s monthly income, which 

the t r i a l c o u r t found t o be $4,222.22. The f a t h e r argues t h a t 

he p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t h i s income was $2,000 t o 

$3, 000 per month. We note t h a t i n h i s postjudgment motion the 

f a t h e r a l l e g e d t h a t h i s g r o s s monthly income was $3,167 per 

month. 

The f a t h e r i s s e l f - e m p l o y e d . Rule 32, A l a . R. Jud. 

Admin., d e f i n e s "self-employment income" as f o l l o w s : 

"(a) For income from self-employment, r e n t , 
r o y a l t i e s , p r o p r i e t o r s h i p of b u s i n e s s , or j o i n t 
ownership of p a r t n e r s h i p or c l o s e l y h e l d 
c o r p o r a t i o n , 'gross income' means g r o s s r e c e i p t s 
minus o r d i n a r y and n e c e s s a r y expenses r e q u i r e d t o 
produce t h i s income, as a l l o w e d by the I n t e r n a l 
Revenue S e r v i c e , w i t h the e x c e p t i o n s noted i n 

s u b s e c t i o n ( B ) ( 3 ) ( b ) . " 

Rule 3 2 ( B ) ( 3 ) ( a ) , A l a . R. Jud. Admin. 

The f a t h e r ' s t e s t i m o n y c o n c e r n i n g the i s s u e of c h i l d 

s u p p o r t , f o r which he a l s o a s s e r t e d a c l a i m s e e k i n g 

m o d i f i c a t i o n , c o u l d be i n t e r p r e t e d as e v a s i v e . The f a t h e r 

t e s t i f i e d o n l y t h a t h i s monthly income from draws from h i s 

c o n s t r u c t i o n b u s i n e s s averaged $2,000 t o $3,000; he d i d not 
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s p e c i f y whether those f i g u r e s r e p r e s e n t e d g r o s s income or net 

income. Other than h i s own t e s t i m o n y r e g a r d i n g h i s e s t i m a t e 

of h i s monthly income, the f a t h e r d i d not attempt t o p r e s e n t 

any e v i d e n c e r e g a r d i n g h i s income. 

The mother p r e s e n t e d e v i d e n c e i n an attempt t o r e b u t the 

f a t h e r ' s t e s t i m o n y r e g a r d i n g the amount of h i s p e r s o n a l 

income. The mother s u b m i t t e d i n t o e v i d e n c e the f a t h e r ' s 

b a n k i n g r e c o r d s , which demonstrate l a r g e d e p o s i t s and 

e x p e n d i t u r e s f o r the f a t h e r ' s b u s i n e s s and which a l s o 

demonstrate the f a t h e r ' s p e r s o n a l e x p e n d i t u r e s . The mother's 

e v i d e n c e showed t h a t the f a t h e r p a i d an average of $9,700 a 

month i n p e r s o n a l expenses i n the s i x months b e f o r e the f i n a l 

h e a r i n g . I t i s c l e a r t h a t the f a t h e r , i n o p e r a t i n g h i s 

b u s i n e s s , has i n t e r m i n g l e d h i s b u s i n e s s f i n a n c e s and h i s 

p e r s o n a l f i n a n c e s . The f a t h e r d i d not p r e s e n t e v i d e n c e , 

e i t h e r f o r h i s b u s i n e s s f i n a n c e s or f o r h i s p e r s o n a l f i n a n c e s , 

t o c o u n t e r the mother's e v i d e n c e p e r t a i n i n g t o h i s income and 

e x p e n d i t u r e s . L i k e w i s e , on a p p e a l , the f a t h e r does not make 

any e f f o r t t o e x p l a i n the c o m p l i c a t e d e v i d e n c e p e r t a i n i n g t o 

h i s f i n a n c e s . 
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In K l a p a l v. Brannon, 610 So. 2d 1167 ( A l a . C i v . App. 

1992), the s e l f - e m p l o y e d f a t h e r c l a i m e d t o have a p p r o x i m a t e l y 

$27,000 i n annual income; however, h i s income-tax r e t u r n s 

i n d i c a t e d a p r o f i t f o r h i s b u s i n e s s of more than $50,000. 

T h i s c o u r t r e j e c t e d the f a t h e r ' s argument t h a t the t r i a l c o u r t 

had e r r e d i n c o n s i d e r i n g the b u s i n e s s ' s g r o s s income i n 

d e t e r m i n i n g h i s income f o r the purpose of c a l c u l a t i n g c h i l d 

s u p p o r t . The c o u r t noted t h a t , "[w]hen e a r n i n g s are from 

self-employment, 'gross income' means g r o s s b u s i n e s s r e c e i p t s 

minus o r d i n a r y and n e c e s s a r y b u s i n e s s expenses." K l a p a l v.  

Brannon, 610 So. 2d a t 1170 ( c i t i n g former Rule 3 2 ( B ) ( 3 ) ( I ) , 

which i s now Rule 3 2 ( B ) ( 3 ) ( a ) , A l a . R. Jud. Admin.). 

In Davidson v. Davidson, 643 So. 2d 1001 ( A l a . C i v . App. 

1994), the f a t h e r , a s e l f - e m p l o y e d e l e c t r i c i a n , t e s t i f i e d t h a t 

because the mother had the p a r t i e s ' income-tax r e t u r n s , he d i d 

not know h i s y e a r l y income. The mother t e s t i f i e d t h a t the 

f a t h e r ' s income was $25,000. A f t e r a remand t o comply w i t h 

the Rule 32, A l a . R. Jud. Admin., c h i l d - s u p p o r t g u i d e l i n e s , 

the p a r t i e s s u b m i t t e d income a f f i d a v i t s i n which the f a t h e r 

r e p r e s e n t e d h i s g r o s s income as b e i n g $1,000 per month, and 

the mother r e p r e s e n t e d her income as b e i n g $947 per month. 
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The t r i a l c o u r t based i t s c h i l d - s u p p o r t d e t e r m i n a t i o n on a 

f i n d i n g t h a t the f a t h e r earned $2,000 per month and the mother 

earned $1,290 per month. T h i s c o u r t a f f i r m e d the c h i l d -

s u p p o r t award, c o n c l u d i n g t h a t "the t r i a l c o u r t was w i t h i n i t s 

d i s c r e t i o n t o determine the monthly gr o s s income of the 

p a r t i e s and t h a t i t c o r r e c t l y a p p l i e d the C h i l d Support 

G u i d e l i n e s . " Davidson v. Davidson, 643 So. 2d a t 1004. 

I t i s not c l e a r from the r e c o r d the e x a c t method by which 

the t r i a l c o u r t d e termined the f a t h e r ' s monthly gr o s s income. 

However, the t r i a l c o u r t had b e f o r e i t e v i d e n c e p e r t a i n i n g t o 

the income and e x p e n d i t u r e s of the f a t h e r ' s b u s i n e s s . See  

K l a p a l v. Brannon, s u p r a . Given t h a t e v i d e n c e and i t s 

o b s e r v a t i o n s of the f a t h e r as he t e s t i f i e d , the t r i a l c o u r t 

c o u l d have determined t h a t the f a t h e r ' s t e s t i m o n y c o n c e r n i n g 

the amount of h i s income from h i s b u s i n e s s l a c k e d c r e d i b i l i t y . 

See L i t t l e t o n v. L i t t l e t o n , 741 So. 2d 1083, 1085 ( A l a . C i v . 

App. 1999) ("The presumption of c o r r e c t n e s s [ i n f a v o r of a 

t r i a l c o u r t ' s judgment p u r s u a n t t o the ore tenus r u l e ] i s 

based i n p a r t on the t r i a l c o u r t ' s unique a b i l i t y t o observe 

the p a r t i e s and the w i t n e s s e s and t o e v a l u a t e t h e i r 

c r e d i b i l i t y and demeanor."). F u r t h e r , i n c o n s i d e r i n g the 
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l e v e l of a s u p p o r t - p a y i n g p a r e n t ' s income, the t r i a l c o u r t may 

a l s o c o n s i d e r any p o r t i o n of t h a t p a r e n t ' s b u s i n e s s income 

t h a t i s r e i n v e s t e d i n the b u s i n e s s r a t h e r than p a i d out t o the 

p a r e n t as a draw. Brown v. Brown, 960 So. 2d 712, 716 ( A l a . 

C i v . App. 2006). 

Given the e v i d e n c e i n the r e c o r d on a p p e a l and the 

f a t h e r ' s argument p e r t a i n i n g t o h i s income f o r the purposes of 

c a l c u l a t i n g h i s c h i l d - s u p p o r t o b l i g a t i o n , we cannot say t h a t 

the f a t h e r has demonstrated t h a t the t r i a l c o u r t exceeded i t s 

d i s c r e t i o n i n d e t e r m i n i n g h i s g r o s s monthly income. Davidson  

v. Davidson, su p r a ; see a l s o Neny v. Neny, 989 So. 2d 565, 571 

( A l a . C i v . App. 2008) ("The t r i a l c o u r t c o u l d have d e t e r m i n e d 

t h a t , n o t w i t h s t a n d i n g the mother's t e s t i m o n y t h a t she p a i d 

h e r s e l f a s a l a r y i n the $30,000 t o $40,000 range, her income, 

f o r purposes of Rule 3 2 ( B ) ( 3 ) ( a ) , was c o n s i d e r a b l y h i g h e r . " ) . 

The f a t h e r has not a s s e r t e d t h a t , assuming t h a t the t r i a l 

c o u r t d i d not e r r i n d e t e r m i n i n g the amount of h i s g r o s s 

monthly income, the t r i a l c o u r t e r r e d i n i t s c a l c u l a t i o n of 

c h i l d s u p p o r t p u r s u a n t t o the Rule 32, A l a . R. Jud. Admin., 

c h i l d - s u p p o r t g u i d e l i n e s . Our r e v i e w r e v e a l s t h a t , g i v e n the 

p a r t i e s ' incomes as d e t e r m i n e d by the t r i a l c o u r t i n i t s 
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September 9, 2009, judgment, as w e l l as the u n d i s p u t e d c o s t s 

of c h i l d c a r e and h e a l t h i n s u r a n c e f o r the c h i l d , the t r i a l 

c o u r t p r o p e r l y c a l c u l a t e d the f a t h e r ' s c h i l d - s u p p o r t 

o b l i g a t i o n p u r s u a n t t o those g u i d e l i n e s . 

We note t h a t the f a t h e r a s s e r t s t h a t the Rule 32 c h i l d -

s u p p o r t g u i d e l i n e s a l l o w f o r a d e v i a t i o n from those g u i d e l i n e s 

i n s i t u a t i o n s i n which " [ e ] x t r a o r d i n a r y c o s t s of 

t r a n s p o r t a t i o n f o r purposes of v i s i t a t i o n [are] borne 

s u b s t a n t i a l l y by one p a r e n t . " Rule 3 2 ( A ) ( 1 ) ( b ) , A l a . R. Jud. 

Admin. (emphasis added). The f a t h e r contends t h a t no 

a l l o c a t i o n of the c o s t s of t r a n s p o r t a t i o n was i n c l u d e d i n the 

t r i a l c o u r t ' s d e t e r m i n a t i o n of h i s c h i l d - s u p p o r t o b l i g a t i o n . 

However, the f a t h e r d i d not argue b e f o r e the t r i a l c o u r t t h a t 

a d e v i a t i o n from the Rule 32 c h i l d - s u p p o r t g u i d e l i n e s was 

w a r r a n t e d , and he may not a s s e r t t h a t argument f o r the f i r s t 

time on a p p e a l . See Norman v. Bozeman, 605 So. 2d 1210, 1214 

( A l a . 1992) ("Our r e v i e w i s l i m i t e d t o the i s s u e s t h a t were 

b e f o r e the t r i a l c o u r t - - a n i s s u e r a i s e d on a p p e a l must have 

f i r s t been p r e s e n t e d t o and r u l e d on by the t r i a l c o u r t . " ) ; 

and Smith v. E q u i f a x S e r v s . , I n c . , 537 So. 2d 463, 465 ( A l a . 

1988) ("[An a p p e l l a t e c o u r t ] w i l l not r e v e r s e the t r i a l 
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c o u r t ' s judgment on a ground r a i s e d f o r the f i r s t time on 

a p p e a l . " ) . 

A l s o , as the mother c o r r e c t l y p o i n t s out i n her b r i e f 

s u b m i t t e d t o t h i s c o u r t , the t r i a l c o u r t , as p a r t of i t s 

September 9, 2009, judgment, o r d e r e d t h a t the mother pay 60% 

of a l l c o s t s a s s o c i a t e d w i t h t r a n s p o r t i n g the c h i l d f o r 

v i s i t a t i o n w i t h the f a t h e r and t h a t the f a t h e r pay the 

r e m a i n i n g 40% of t h o s e c o s t s . Thus, we cannot say t h a t the 

f a t h e r has demonstrated t h a t he i s the p a r t y r e q u i r e d t o 

" s u b s t a n t i a l l y [ b e a r ] " the c o s t of v i s i t a t i o n - r e l a t e d 

t r a n s p o r t a t i o n . 

The f a t h e r l a s t argues t h a t the t r i a l c o u r t e r r e d i n 

f a i l i n g t o conduct a h e a r i n g on h i s postjudgment motion. Such 

a h e a r i n g i s r e q u i r e d when i t i s r e q u e s t e d . Rule 5 9 ( g ) , A l a . 

R. C i v . P. However, the f a i l u r e t o conduct a h e a r i n g on a 

postjudgment motion i s not n e c e s s a r i l y r e v e r s i b l e e r r o r . 

K i t c h e n s v. Maye, 623 So. 2d 1082, 1089 ( A l a . 1993). 

"Harmless e r r o r o c c u r s , w i t h i n the c o n t e x t of a Rule 
59(g) motion, where t h e r e i s e i t h e r no p r o b a b l e 
m e r i t i n the grounds a s s e r t e d i n the motion, or 
where the a p p e l l a t e c o u r t r e s o l v e s the i s s u e s 
p r e s e n t e d t h e r e i n , as a m a t ter of law, a d v e r s e l y t o 
the movant, by a p p l i c a t i o n of the same o b j e c t i v e 
s t a n d a r d of r e v i e w as t h a t a p p l i e d i n the t r i a l 
c o u r t . " 

39 



2090001 

Greene v. Thompson, 554 So. 2d 376, 381 ( A l a . 1989). In t h i s 

case, we have a l r e a d y d e t e r m i n e d t h a t the f a t h e r has f a i l e d t o 

demonstrate e r r o r w i t h r e g a r d t o those i s s u e s t h a t were 

p r e s e n t e d t o the t r i a l c o u r t i n h i s postjudgment motion. 

A c c o r d i n g l y , we d e c l i n e t o r e v e r s e the t r i a l c o u r t ' s judgment 

based on i t s f a i l u r e t o conduct a h e a r i n g on the f a t h e r ' s 

postjudgment motion. K i t c h e n s v. Maye, sup r a ; Greene v.  

Thompson, su p r a . 

AFFIRMED. 

P i t t m a n , Thomas, and Moore, J J . , concur. 

Bryan, J . , concurs i n p a r t and d i s s e n t s i n p a r t , w i t h 

w r i t i n g . 
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BRYAN, Judge, c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t . 

I concur i n the main o p i n i o n i n s o f a r as i t a f f i r m s the 

c a l c u l a t i o n of the f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n . However, 

I r e s p e c t f u l l y d i s s e n t from the c o n c l u s i o n reached by a 

m a j o r i t y of t h i s c o u r t t h a t Sarah J . K n i g h t ("the mother") 

overcame the presumption found i n § 30-3-169.4, A l a . Code 

1975, so as t o s h i f t the burden of p r o o f t o K e v i n J . K n i g h t 

("the f a t h e r " ) . Because I do not agree t h a t the p r i n c i p a l 

r e s i d e n c e of the c h i l d s h o u l d have been r e l o c a t e d , I do not 

b e l i e v e t h a t the f a c t o r s s e t f o r t h i n § 30-3-169.3 s h o u l d have 

been c o n s i d e r e d by the t r i a l c o u r t . Thus, I would remand the 

cause t o the t r i a l c o u r t f o r c o n s i d e r a t i o n of the f a t h e r ' s 

c o u n t e r c l a i m f o r c u s t o d y of the c h i l d i n l i g h t of the f a c t 

t h a t the c h i l d ' s p r i n c i p a l r e s i d e n c e would not be r e l o c a t e d . 

Because the m a j o r i t y a l s o h o l d s t h a t the t r i a l c o u r t ' s f a i l u r e 

t o conduct a h e a r i n g on the f a t h e r ' s postjudgment motion was 

harmless e r r o r , c i t i n g K i t c h e n s v. Maye, 623 So. 2d 1082, 1089 

( A l a . 1993), and Greene v. Thompson, 554 So. 2d 376, 381 ( A l a . 

1989), I must d i s s e n t from t h a t c o n c l u s i o n as w e l l . 

As d e t a i l e d i n the main o p i n i o n , t h i s case i n v o l v e s the 

proposed r e l o c a t i o n of the p r i n c i p a l r e s i d e n c e of a c h i l d . The 
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mother and the f a t h e r were d i v o r c e d by the L a u d e r d a l e C i r c u i t 

C o urt on August 29, 2008. Pursuant t o an agreement of the 

p a r t i e s , the t r i a l c o u r t awarded the p a r t i e s j o i n t l e g a l and 

p h y s i c a l c u s t o d y of the p a r t i e s ' minor c h i l d , who was born i n 

October 2006. The p a r t i e s agreed t o a cu s t o d y s c h e d u l e 

a c c o r d i n g t o which, i n an 11-day c y c l e , the mother would 

e x e r c i s e p h y s i c a l c u s t o d y of the c h i l d f o r 7 days and the 

f a t h e r would e x e r c i s e p h y s i c a l custody of the c h i l d f o r 4 

days. 

Only f i v e months a f t e r the j o i n t - c u s t o d y agreement of the 

p a r t i e s was i n c o r p o r a t e d i n t o the d i v o r c e judgment, the mother 

i n i t i a t e d an a c t i o n t o modify c u s t o d y of the c h i l d and t o 

modify c h i l d s u p p o r t . The mother a l s o r e q u e s t e d p e r m i s s i o n t o 

r e l o c a t e w i t h the c h i l d t o Santa Ynez, C a l i f o r n i a . The f a t h e r 

f i l e d an answer i n which he o b j e c t e d t o the c h i l d ' s proposed 

change of r e s i d e n c e , and he f i l e d c o u n t e r c l a i m s f o r cu s t o d y of 

the c h i l d and an award of c h i l d s u p p o r t . 

The e v i d e n c e r e v e a l e d t h a t b o t h p a r t i e s were good p a r e n t s 

and t h a t n e i t h e r p a r t y had any c o m p l a i n t s about the o t h e r 

p a r t i e s ' a b i l i t y t o p a r e n t the c h i l d . The mother and the 

f a t h e r are o r i g i n a l l y from C a l i f o r n i a , and the mother s t i l l 
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has a s i g n i f i c a n t amount of f a m i l y near the Santa Ynez a r e a . 

Her p a r e n t s , who a t the time of the h e a r i n g l i v e d i n F l o r e n c e , 

Alabama, were a t t e n d i n g the U n i v e r s i t y of N o r t h Alabama, but 

the mother's f a t h e r t e s t i f i e d t h a t he and the mother's mother 

i n t e n d e d t o r e t u r n t o C a l i f o r n i a a f t e r t hey g r aduated. The 

f a t h e r a l s o has f a m i l y i n F l o r e n c e , i n c l u d i n g h i s mother, who 

has babysat the c h i l d , and h i s younger b r o t h e r , who i s c l o s e 

t o the c h i l d . 

The mother wanted t o move t o Santa Ynez because she was 

o f f e r e d a j o b e a r n i n g a p p r o x i m a t e l y $50,000 a y e a r . The mother 

s t a t e d t h a t her c l o t h i n g b u s i n e s s had f a i l e d and t h a t she had 

not been a b l e t o l o c a t e a j o b i n F l o r e n c e . The mother s t a t e d 

t h a t r e l o c a t i n g t o C a l i f o r n i a would b e n e f i t the c h i l d because 

she would be more f i n a n c i a l l y c a p a b l e of c a r i n g f o r the c h i l d , 

because she and the c h i l d would have a s t r o n g s u p p o r t system 

i n C a l i f o r n i a , and because she would be a b l e t o e n r o l l the 

c h i l d i n t o what the mother p e r c e i v e d as a b e t t e r s c h o o l . She 

s t a t e d t h a t the f a t h e r and the c h i l d would be a b l e t o m a i n t a i n 

c o n s i s t e n t c o n t a c t w i t h one a nother because t h e y c o u l d use 

Skype, which i s a means of t a l k i n g v i a a computer u s i n g a Web 

camera. 
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The mother a l l e g e d t h a t she had been the p r i m a r y 

c a r e t a k e r of the c h i l d and t h a t the f a t h e r had not e x e r c i s e d 

a l l of h i s a l l o t t e d v i s i t a t i o n w i t h the c h i l d . The f a t h e r 

d e n i e d m i s s i n g v i s i t a t i o n w i t h the c h i l d . However, t h e r e was 

no d i s p u t e about the f a t h e r ' s c l o s e r e l a t i o n s h i p w i t h the 

c h i l d . The f a t h e r t e s t i f i e d t h a t he d e s i r e d t o m a i n t a i n a 

c l o s e r e l a t i o n s h i p w i t h the c h i l d because he had not had the 

b e n e f i t of a r e l a t i o n s h i p w i t h h i s f a t h e r . The f a t h e r i s s e l f -

employed and f i n a n c i a l l y s t a b l e . 

The Alabama P a r e n t - C h i l d R e l a t i o n s h i p P r o t e c t i o n A c t , § 

30-3-160 e t seq., A l a . Code 1975 ("the A c t " ) , governs the 

outcome o f t h i s case. In the A c t , our l e g i s l a t u r e s e t f o r t h 

the g e n e r a l p h i l o s o p h y of the S t a t e of Alabama t h a t was 

i n i t i a l l y e s t a b l i s h e d i n § 30-3-150, A l a . Code 1975, which i s 

" t h a t c h i l d r e n need bo t h p a r e n t s , even a f t e r a d i v o r c e . " § 30¬

3-160, A l a . Code 1975 (emphasis added). S e c t i o n 30-3-150, 

which s e t s f o r t h t h i s s t a t e ' s p o l i c y r e g a r d i n g j o i n t c ustody, 

p r o v i d e s : 

" I t i s the p o l i c y of t h i s s t a t e t o a s s u r e t h a t minor 
c h i l d r e n have f r e q u e n t and c o n t i n u i n g c o n t a c t w i t h  
p a r e n t s who have shown the a b i l i t y t o a c t i n the  
b e s t i n t e r e s t of t h e i r c h i l d r e n and t o encourage 
p a r e n t s t o share i n the r i g h t s and r e s p o n s i b i l i t i e s 
of r e a r i n g t h e i r c h i l d r e n a f t e r the p a r e n t s have 
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s e p a r a t e d or d i s s o l v e d t h e i r m a r r i a g e . J o i n t c u s t o d y 
does not n e c e s s a r i l y mean e q u a l p h y s i c a l c u s t o d y . " 

(Emphasis added.) 

To f u r t h e r t h i s u n d e r l y i n g g e n e r a l p h i l o s o p h y , our 

l e g i s l a t u r e , i n the A c t , r e q u i r e d t h a t : 

" I n p r o c e e d i n g s under t h i s a r t i c l e u n l e s s t h e r e 
has been a d e t e r m i n a t i o n t h a t the p a r t y o b j e c t i n g t o 
the change of the p r i n c i p a l r e s i d e n c e of the c h i l d 
has been found t o have committed domestic v i o l e n c e 
or c h i l d abuse, t h e r e s h a l l be a r e b u t t a b l e  
p resumption t h a t a change of p r i n c i p a l r e s i d e n c e of  
a c h i l d i s not i n the b e s t i n t e r e s t of the c h i l d . 
The p a r t y s e e k i n g a change of p r i n c i p a l r e s i d e n c e of 
a c h i l d s h a l l have the i n i t i a l burden of p r o o f on 
the i s s u e . I f t h a t burden of p r o o f i s met, the 
burden of p r o o f s h i f t s t o the n o n - r e l o c a t i n g p a r t y . " 

A l a . Code 1975, § 30-3-169.4 (emphasis added). 

I b e l i e v e t h a t the A c t was e n a c t e d f o r j u s t such a case 

as t h i s . I agree w i t h then Judge Murdock's statement i n h i s 

s p e c i a l w r i t i n g i n T o l e r v. T o l e r , 947 So. 2d 416, 424 ( A l a . 

C i v . App. 2006), t h a t "the A c t adopts a new pre s u m p t i o n and 

new r u l e s of d e c i s i o n , i n c l u d i n g those i n §§ 30-3-169.3 and 

30-3-169.4, o b v i o u s l y i n t e n d e d t o d i s c o u r a g e unnecessary 

r e l o c a t i o n s by c u s t o d i a l p a r e n t s t h a t would make the 

maintenance of r e l a t i o n s h i p s between a c h i l d and bot h of h i s 

or her p a r e n t s l e s s l i k e l y or l e s s f u l l y r e a l i z e d . " (Murdock, 

J . , c o n c u r r i n g s p e c i a l l y ) . The r e b u t t a b l e p r e s umption found i n 
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§ 30-3-169.4 i s not a m i n i m a l presumption t o overcome. The 

s t a n d a r d , as s u p p o r t e d by the e n u n c i a t i o n of the p u b l i c p o l i c y 

of t h i s S t a t e i n § 30-3-150 and § 30-3-160, i s t h a t the c h i l d 

needs bo t h p a r e n t s . In o r d e r t o overcome t h i s s t a n d a r d and i n 

o r d e r t o overcome the burden s e t f o r t h i n § 30-3-169.4, the 

p a r e n t s e e k i n g t o r e l o c a t e the p r i n c i p a l r e s i d e n c e of the 

c h i l d has a s i g n i f i c a n t h u r d l e t o overcome. T h i s h u r d l e cannot 

be overcome by e v i d e n c e i n d i c a t i n g merely t h a t the r e l o c a t i n g 

p a r e n t w i l l have a h i g h e r - p a y i n g j o b and a "support group" out 

of s t a t e . 

The u n d i s p u t e d f a c t s i n t h i s case r e v e a l t h a t the f a t h e r 

i s an e x c e l l e n t p a r e n t , t h a t the f a t h e r has a s t r o n g bond w i t h 

the c h i l d , t h a t the f a t h e r has c o n s i s t e n t l y p r o v i d e d s u p p o r t 

f o r the c h i l d , and t h a t the f a t h e r d e s i r e s t o m a i n t a i n a c l o s e 

r e l a t i o n s h i p w i t h the c h i l d . I sympathize w i t h the s i t u a t i o n 

of the mother and her d e s i r e t o b e t t e r her f i n a n c i a l 

c i r c u m s t a n c e s , and t h e r e i s no doubt t h a t the c h i l d ' s 

r e l o c a t i o n t o Santa Ynez would p r o v i d e some b e n e f i t t o the 

c h i l d . I s i m p l y cannot c o n c l u d e , as the m a j o r i t y of t h i s C ourt 

does, t h a t the mother met her burden of p r o o f p u r s u a n t t o § 

30-3-169.4. In my o p i n i o n , t h i s case i s the epitome of a case 
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i n v o l v i n g an unnecessary move t h a t w i l l make i t d i f f i c u l t f o r 

the f a t h e r t o m a i n t a i n a s t r o n g r e l a t i o n s h i p w i t h the c h i l d . 

I b e l i e v e t h a t the c h i l d ' s maintenance of a s t r o n g 

r e l a t i o n s h i p w i t h the f a t h e r overshadows any a l l e g e d b e n e f i t 

t h a t would occur upon the c h i l d ' s r e l o c a t i o n t o C a l i f o r n i a . 

T e l l i n g l y , I am not c o n v i n c e d t h a t " v i d e o - t e l e p h o n e 

c o n v e r s a t i o n s " between the f a t h e r and the c h i l d w i l l 

compensate f o r the f a c t t h a t the c h i l d w i l l not have r e g u l a r , 

m e a n i n g f u l , f a c e - t o - f a c e c o n t a c t w i t h the f a t h e r . Nor do I 

b e l i e v e t h a t an award of v i s i t a t i o n t h a t a l l o w s the f a t h e r t o 

have almost as many v i s i t a t i o n days as he e x e r c i s e d w h i l e the 

c h i l d l i v e d i n Alabama w i l l r e p l a c e the f a c t the f a t h e r s i m p l y 

w i l l not be a b l e t o p a r t i c i p a t e i n the i r r e p l a c e a b l e 

m i l e s t o n e s i n the c h i l d ' s l i f e such as s c h o o l a c t i v i t i e s , 

s p o r t s a c t i v i t i e s , and church a c t i v i t i e s , as w e l l as a l a u n d r y 

l i s t of o t h e r " f i r s t s " t h a t the f a t h e r w i l l not be p r e s e n t 

f o r , e s p e c i a l l y a f t e r the c h i l d b e g i n s s c h o o l f u l l - t i m e i n 

C a l i f o r n i a . The f a t h e r s p e c i f i c a l l y e x p r e s s e d h i s d e s i r e t o 

m a i n t a i n a c l o s e and m e a n i n g f u l r e l a t i o n s h i p w i t h the c h i l d , 

h i s son, because the f a t h e r had not had the b e n e f i t of a c l o s e 

r e l a t i o n s h i p w i t h h i s f a t h e r . The d e c i s i o n t o a l l o w a change 
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i n the p r i n c i p a l r e s i d e n c e of the c h i l d negates any r e a l i s t i c 

p o s s i b i l i t y of the f a t h e r ' s m a i n t a i n i n g the same type of 

r e l a t i o n s h i p t h a t he now shares w i t h the c h i l d . 

I do not ta k e l i g h t l y t h i s c o u r t ' s duty t o presume t h a t 

f a c t u a l f i n d i n g s made by a t r i a l c o u r t are c o r r e c t . However, 

a f t e r r e v i e w of the r e c o r d i n t h i s case, I f e a r t h a t the 

p o l i c y of t h i s s t a t e , which i s t o encourage f r e q u e n t and 

c o n t i n u a l c o n t a c t between a c h i l d and b o t h of h i s or her 

p a r e n t s a f t e r a d i v o r c e , i s d i s i n t e g r a t i n g under a m i s t a k e n 

b e l i e f t h a t a r e l o c a t i n g p a r e n t does not have a s i g n i f i c a n t 

burden t o overcome, e s p e c i a l l y i n cases such as t h i s where the 

n o n r e l o c a t i n g p a r e n t and the c h i l d have a s t r o n g bond. 
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