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Robert Cocking
V.
City of Montgomery

Appeal from Montgomery Circuit Court
(Cv-08-1588)
MOORE, Judge.

This case concerns the 1ssue whether an employee may
recover bhenefits from his or her emplover under Article 4
("the occupational-disease article"), Ala. Code 1975, § 25-b-
110 et seqg., ¢f the Alabama Workers' Compensation Act ("the

Act"™), Ala. Code 1975, § 25-5-1 et seq., for post-traumatic

stregss discrder caused by purely ncnphysical stimuli.
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Robert Cocking ("the employee") worked fcocr 25 years as a
firefighter for the City of Montgomery ("the employer™}). His
job duties including responding to emergency situations

imperiling the life and health ¢f «citizens within the

employver's Jurisdigtion. On QOctoker 14, 2008, the employee
filed a complaint in the Montgomery Circuit Court ("the trial
court") alleging that he had contracted "the occupational

disease of post traumatic stress disorder"” due to "multiple
incidents occurring con the job." The employee attested in
responses Lo interrogatories propounded by the smployer that
hisg condition resulted from "continuous exposure to stressful,
life threatening trauma and death tc members of the
community,” most particularly an cccasicn con Octokber 3, 2005,
on which he failed to revive a two-and-a-half-yvear-old infant
who had been suffocated and an event on June 29, 2008, in
which a b52-year-old woman died while he was administering CPR
to her. In his complaint, the employee averred that the
employer had failed or refused to pay him any benefits on
account of his contraction of the discrder and the disablement

resulting therefrom.
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After the employer filed an answer and the parties
participated in a period of discovery, the employer filed a
motion for a summary Judgment on June 9, 20065. In that
motion, the employer argued solely that the claim was not
compensable because the emplovee's post-traumatic stress
disorder resulted from purely nconphysical stimuli. The
employer malntained that mental disorders that are not
proximately caused by a physical injury to the boedy fall
outside the scope of the coverage of the occupational-disezase
article of the Act. The employee filed a brief oppcsing the
summary-judgment motion. In that brief, the emplcyee
conceded, as he did at oral argument before this court, that
his post-traumatic stress disorder did ncot result from a
physical injury to his boedy. The emplcoyee offered medical
evidence indicating that his disorder resulted exclusively
from emoticonally traumatic events that the employee had
experienced as a firefighter. However, the emplovyee
maintained that purely mental disecases are compensable under
the plain language of the occupaticnal-disease article of the
Act. The trial court entered a summary Jjudgment Tfor the

employer on September 22, 2009. The employee timely appealed
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to this court, which held oral argument on the case on
February 8, 2010.

The issue whether the occupational-disease article of the
Act covers purely mental disorders has twice been before this

court —- in Herchenhahn v. Amoco Chemical Co., 688 So. 2d 847

(Ala. Civ. App. 1997), and in Couch v. City of Rainbow City,

10 So. 2d 772 (Ala. Civ. App. 2004}). In both of those cases,
the respective trial court entered a summary judgment against
the worker on the ground that the occupational-disease article
of the Act dces not cover mental disorders arising sclely from

nonphysical stimuli. See Herchenhahn, 688 So. Z2d at 848; and

Couch, 910 So. 2d at 773. 1In Herchenhahn, this court affirmed

the summary Jjudgment on a different ground. This court
determined that Herchenhahn's occupational-disease claim
failed because he had not proven legal causation, i.e., that
the job duties of a computer-systems administrator had exposed
Herchenhahn to a peculiar risk of harassment. 688 So. 2d at
848-50. In Couch, the entire court appeared to agree that a
physical injurvy is a necessary ccomponent of a claim seeking
compensation for a mental disorder under the occupational-

disease article of the Act, 910 So. 2d at 775, Dbut the
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majority of the court focused its decision to affirm the
summary Jjudgment based on the failure of Couch to produce
substantial evidence 1ndicating that her Jjob as a police
dispatcher had exposed her to a peculiar hazard of acquiring
an emotional disesase resulting from the death of coworkers.
810 So. 2d at 776. In special writings concurring in the
result in Ccuch, Presiding Judge Crawley and Judge Murdock
stated that the summary judgment should have been affirmed
based on the absence of a physical injury. 910 So. 24 at 777-
80. Hence, the law remains unclear whether the mere absence
of a physical injury necessarily defeats a claim for benefits
under the occupational-disease article of the Act.

That guestion confronts this court in this case in the
posture of an appeal from a summary Jjudgment. In such
appeals, this court reviews the judgment de novo, applying the

same standard as was applied in the trial court. Barrett v,

Lee Brass Co., 883 So. 2d 227, 228 (Ala. Civ. App. 2003). A

motion for a summary Jjudgment is due to be granted when no
genuine 1issue of material fact exists and the movant 1s
entitled to a judgment as a matter of law. Rule 56, Ala. R.

Civ. P. In this case, at least for the purposes of the
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summary-judgment moticon, the parties agree as to the essential
facts. Thus, the only question for this court to decide is
whether the employer is entitled to a judgment as a matter of
law.

We begin our analysis with an acknowledgment that the
occupaticonal-disease article does not expressly exclude purely
mental disorders from coverage. The Act defines an
"occupational disease" as:

"l[a] disease arising out of and in the course of
employment, Iincluding occupational pneumoCconiosis
and occupational exposure to radiation as defined in
subdivisicns (2) and (3), respectively, of this
section, which is due to hazards in excess ¢f those
ordinarily incident to employment in general and is
peculiar to the occupation in which the emplcoyee 1is
engaged but without regard to negligence or fault,
if any, of the employer. A disease, i1ncluding, but
not. limited to, loss of hearing due Lo noise, shall
be deemed an occupational disease only 1if caused by
a hazard recognized as peculiar tc a particular
trade, process, occupaticn, or employment as a
direct result of exposure, over a period of time, to
the normal working conditions of the trade, process,
occupaticn, or employment.”

Ala. Code 1975, & 25-5-110(1). Nothing in that statutory
definition states that a mental disease that otherwise meets
the criteria for an occupational disease will not be covered

in the absence of a physical injury.
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However, Ala. Codes 1975, & 25-5-111, states that "the
disablement or death of an employee caused by the contraction
of an occupational disease, as defined in Section 25-5-110,

shall be treated as an injury by accident ...." {(Emohasis

added.) At the time the occupaticonal-disease article was
adopted in 1971, see Act No. 668, Ala. Acts 1971, and still
today, the term "accident" was and is statutorily defined as
requiring "injury to the physical structure of the bedy ...."
See Title 26, & 262, Ala. Code 1940 {(Recomp. 1858), and Ala.
Code 1875, § 25-5-1(7}). That plain language indicates that,
in the absence of a physical injury, a mental injury will not

be compensable. Blansit v. Cornelius & Rush Ccal Co., 380 So.

2d 854, 855 (Ala. Civ. App. 1978) ("It is the duty of the
court to ascertaln and give effect to the legislative intent
as expressed from the words of a statute."). Therefore, by
eguating the contraction of an coccupational disease with an
"injury by accident,” the leglislature incorporated that

limiting concept intc the coccupational-disease article.

The legislature removed any doubt as to its intent by
subsequently amending the definition of "injury." In 1992,

the legislature amended the definition of "injury" to exclude
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purely mental injuries. Ala. Acts 19%2, Act No. ©92-537, § 2,

p. 1082. The Act now provides:

"'Injury and persconal injury'"™ shall mean only
injury by accident arising out of and in the course
of the employment, and shall not include a disease
in any form, excepl for an occupaticnal disease or
where it results naturally and unavoidably from the
accident. ... Injury dces not include a mental
disorder or mental 1injury that has neither heen
produced nor been proximately caused by some
physical injury to the body."

Ala. Code 1975, & 25-5-1(9). Within the same paragraph, the
legislature simultaneously acknowledges that the Act covers
occupational diseases and excludes purely mental disorders or
mental injuries. The Jjuxtapcsiticon of those provisions
indicates the legislative understanding that the general
coverage of cccupational diseases does not extend specifically

to purely mental diseases.

The legislature has further declared that the definitions

of Maccident™ and Minjury," as set out above, apply
"[t]hroughout this chapter, ... unless the context ... clearly
indicate([s] a different meaning in the connection used." Ala.
Code 1975, & Z2b-5-1. Reading the wvarious preovisions of the

Act in pari materia, see USX Corp. v. Bradley, 881 So. 2d 421,

429 {(Ala. Civ. App. 2003), unless the context clearly
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indicates otherwise, the language of § 25-5-111 indicates that
an occupational disease does not include a mental disorder

resulting from exclusively nonphysical stimuli.

The context of & 25-5-111 does nct clearly indicate that
the legislature intended a different meaning for "injury by
accident™ than that prevailing throughout the remainder of the
Act. ©No language in the occupational-disease article evinces
a legislative intention to include purely mental diseases
within the scope of its coverage. In fact, the act adopting
the occupational-disease statute, Ala. Acts 1971, Act No. 668,
in listing examples of compensable occupational diseases,
refers solely to physical diseases, such as occupaticnal
pneumoconiosis and loss of hearing. See Ala. Code 1975, & 25-

5-110. The ejusdem generis rule of statutory construction

provides that when general words or phrases follow or precede
a specific list of classes of persons or things, the general
word or phrase is interpreted to be of the same nature or

class as those named in the specific list. EX parte Mitchell,

989 So. 2Z2d 1083, 1091 (Ala. 2008). By mentioning only

physical diseases, the legislature indicated its
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understanding, at the time it adopted the occupational-disease

article, that mental diseases would not be covered.

In summary, we believe the legislature intended by the
terms employed in & 25-5-111 to treat occupaticnal diseases
similarly tc injuries by accident by reguiring an injury to
the phvsical structure of the body. In accidental-injury
cases, 1in order for a worker to recover for a psychological
disorder, the worker must have suffered a physical injury and
that physical injury must have proximately caused the

psychological discrder. Ex parte Vongscuvanh, 795 So. 2d 625,

628 (Ala. 2000). We hold that a worker must present the same
evidence 1in order toc recover benefits for a mental disease
under the occupational-disease article. Because it is
undisputed that the employee relates his post-traumatic stress
disorder exclusively to emotional trauma, and not to any
physical injury, arising out of and in the course of his
employment, the trial court did not err in entering a summary

judgment for the emplover.
AFFIRMED.
Pittman and Thomas, JJ., concur.
Thompson, P.J., concurs in the result, with writing.

Bryan, J., recuses himself,.
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THOMPSON, Presiding Judge, concurring in the result.

The allegations set forth in Robert Cocking's complaint,
if proven, would indicate that he suffers from post-traumatic
stress disorder ("PTSD") and that the disorder is directly
attributable to emoticnal trauma he experienced while he was
on the job as a firefighter for the City of Montgomery. It
Cocking also had received a physical injury, it is possible
that his PTSD weoculd be compensable. However, in the context
of workers' compensation statutes, the Alabama Legislature has
explicitly excluded from the definition of "injury"” "a mental
disorder or mental injury that has neither been produced nor
been proximately caused by some physical injury to the body."

§ 250-5-1(9), Ala. Code 1975.

Because of the manner in which "injury" is defined in §
25-5-1(9}), I must conclude that purely mental diseases such as
Cocking's PTSD are ncot currently compensable, and this court
has no alternative but to affirm the trial court's summary
judgment in faver of the City of Montgomery. Accordingly, I

concur in the result reached by the main opinion.
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