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In t h e s e a p p e a l s , t r a n s f e r r e d t o t h i s c o u r t by the 

Alabama Supreme Court p u r s u a n t t o § 12-2-7(6), A l a . Code 1975, 

we c o n s i d e r the c o r r e c t n e s s of a judgment e n t e r e d by the 

J e f f e r s o n C i r c u i t C ourt on a j u r y v e r d i c t i n f a v o r of P r a t i b h a 

Kapoor, the p l a i n t i f f i n a c i v i l a c t i o n a s s e r t i n g , among o t h e r 

t h i n g s , 1 a n e g l i g e n c e c l a i m a g a i n s t Howard Gene D a n i e l s 

stemming from an a u t o m o b i l e c o l l i s i o n t h a t o c c u r r e d i n 

November 2004. A t the c o n c l u s i o n of the t r i a l i n t h i s case, 

the j u r y reached a v e r d i c t d e t e r m i n i n g t h a t D a n i e l s had 

n e g l i g e n t l y i n j u r e d Kapoor and a s s e s s i n g damages of $54,722, 

and the t r i a l c o u r t e n t e r e d a judgment on t h a t v e r d i c t on 

December 15, 2008. On January 13, 2009, Kapoor f i l e d a motion 

s e e k i n g the t a x a t i o n a g a i n s t D a n i e l s of a d d i t i o n a l l i t i g a t i o n 

c o s t s . On the 42d day a f t e r the e n t r y of the judgment a t 

i s s u e (January 26, 2009), w h i l e Kapoor's motion was pending, 

D a n i e l s f i l e d a n o t i c e of a p p e a l i n compliance w i t h R u l e 3 ( c ) , 

A l a . R. App. P.; D a n i e l s t h e r e b y f u l f i l l e d the j u r i s d i c t i o n a l 

1 A l t h o u g h Kapoor's January 2006 c o m p l a i n t had a l s o s t a t e d 
a wantonness c l a i m a g a i n s t D a n i e l s and c l a i m s a g a i n s t o t h e r 
d e f e n d a n t s , a l l c l a i m s a g a i n s t the o t h e r d e fendants were 
d i s m i s s e d on November 5, 2008, and d u r i n g the t r i a l a judgment 
as a matter of law, p u r s u a n t t o R u l e 50, A l a . R. C i v . P., was 
e n t e r e d as t o Kapoor's wantonness c l a i m a g a i n s t D a n i e l s . 
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requirement of f i l i n g a n o t i c e of a p p e a l w i t h i n t h e time 

a l l o w e d by Rule 4 ( a ) , A l a . R. App. P., see Luce v. H u d d l e s t o n, 

628 So. 2d 819, 820 ( A l a . C i v . App. 1993), and we r e j e c t 

Kapoor's c o n t e n t i o n t h a t we l a c k a p p e l l a t e j u r i s d i c t i o n as t o 

h i s a p p e a l based upon the a l l e g e d u n t i m e l i n e s s of a second 

n o t i c e of a p p e a l t h a t D a n i e l s f i l e d i n May 2009. On June 9, 

2009, Kapoor c r o s s - a p p e a l e d , a s s e r t i n g t h a t an A p r i l 13, 2009, 

o r d e r of the t r i a l c o u r t q u a s h i n g her attempt t o g a r n i s h funds 

was e r r o n e o u s . 

Each of the i s s u e s r a i s e d by D a n i e l s i n h i s b r i e f 

concerns the p r o p r i e t y of v a r i o u s r u l i n g s by the t r i a l c o u r t 

c o n c e r n i n g a d m i s s i o n of e v i d e n c e a t t r i a l . S p e c i f i c a l l y , 

D a n i e l s a s s e r t s t h a t the t r i a l c o u r t e r r e d i n (1) a l l o w i n g 

i n t o e v i d e n c e v a r i o u s m e d i c a l b i l l s and r e c o r d s as t o 

t r e a t m e n t t h a t , D a n i e l s says, Kapoor f a i l e d t o show as b e i n g 

r e a s o n a b l e , n e c e s s a r y , and c a u s a l l y r e l a t e d t o the c o l l i s i o n ; 

(2) a l l o w i n g i n t o e v i d e n c e t e s t i m o n y of one of Kapoor's 

t r e a t i n g p h y s i c i a n s t o the e f f e c t t h a t Kapoor w i l l r e q u i r e a 

p a r t i c u l a r m e d i c a l procedure i n the f u t u r e w i t h o u t , D a n i e l s 

says, adducing e v i d e n c e of any c a u s a l r e l a t i o n s h i p between the 

c o l l i s i o n and the n e c e s s i t y of the p r o c e d u r e ; and (3) a l l o w i n g 
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Kapoor t o t e s t i f y c o n c e r n i n g her u n d e r s t a n d i n g of a p o t e n t i a l 

s u b r o g a t i o n i n t e r e s t of one of her i n s u r e r s . As we w i l l 

d i s c u s s h e r e i n , we agree w i t h the c o n t e n t i o n s of D a n i e l s as t o 

the t h i r d of t h e s e i s s u e s and t h a t the judgment must be 

r e v e r s e d on t h a t b a s i s . 

Pursuant t o s u b s e c t i o n (a) of § 12-21-45, A l a . Code 1975, 

i n c i v i l a c t i o n s i n which damages a r i s i n g from m e d i c a l or 

h o s p i t a l expenses are c l a i m e d and may be awarded, " e v i d e n c e 

t h a t the p l a i n t i f f ' s m e d i c a l or h o s p i t a l expenses have been or 

w i l l be p a i d or r e i m b u r s e d s h a l l be a d m i s s i b l e as competent 

e v i d e n c e . " C o n v e r s e l y , s u b s e c t i o n (c) of § 12-21-45 p r o v i d e s 

t h a t i f a p l a i n t i f f can demonstrate t h a t he or she " i s 

o b l i g a t e d t o repay the m e d i c a l or h o s p i t a l expenses which have 

been or w i l l be p a i d or r e i m b u r s e d , " e v i d e n c e c o n c e r n i n g any 

such reimbursement or payment s h a l l be " a d m i s s i b l e . " Taken 

t o g e t h e r , t h e s e p r o v i s i o n s o p e r a t e t o " ' a l t e r [ ] the c o l l a t e r a l 

s ource r u l e i n c i v i l a c t i o n s i n which a p l a i n t i f f seeks 

damages f o r any m e d i c a l or h o s p i t a l expenses'" by a f f o r d i n g 

d efendants " ' t h e o p t i o n of i n t r o d u c i n g e v i d e n c e t h a t a 

c o l l a t e r a l source has p a i d or w i l l pay or r e i m b u r s e [ ] a 

p l a i n t i f f f o r h i s m e d i c a l or h o s p i t a l e x p e n s e s ' " ; i n the event 
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t h a t t h a t o p t i o n i s e x e r c i s e d , "'a p l a i n t i f f may p r e s e n t 

e v i d e n c e as t o the c o s t of o b t a i n i n g the reimbursement or 

payment of m e d i c a l or h o s p i t a l expenses, i n c l u d i n g e v i d e n c e of 

any r i g h t of s u b r o g a t i o n c l a i m e d by the c o l l a t e r a l s o u r c e . ' " 

M e l v i n v. L o a t s , 23 So. 3d 666, 669-70 ( A l a . C i v . App. 2009) 

( q u o t i n g Senn v. Alabama Gas Corp., 619 So. 2d 1320, 1326 

( A l a . 1993) (Hornsby, C.J., c o n c u r r i n g s p e c i a l l y ) ) . 

In t h i s case, D a n i e l s e x e r c i s e d h i s o p t i o n t o prove t h a t 

a c o l l a t e r a l source had s u b s t a n t i a l l y s a t i s f i e d Kapoor's 

medical-expense o b l i g a t i o n s : d u r i n g D a n i e l s ' s case, h i s 

a t t o r n e y e l i c i t e d a f f i r m a t i v e answers from Kapoor t o q u e s t i o n s 

a s k i n g whether she had h e a l t h i n s u r a n c e a t the time t h a t the 

c o l l i s i o n o c c u r r e d and whether, a p a r t from c e r t a i n o u t - o f -

p o c k e t expenses and co-payments, a l l Kapoor's m e d i c a l b i l l s 

had been p a i d by v i r t u e of t h a t i n s u r a n c e . On her a t t o r n e y ' s 

c r o s s - e x a m i n a t i o n , Kapoor was asked what "her u n d e r s t a n d i n g " 

was of her o b l i g a t i o n s t o her h e a l t h i n s u r e r , " V i v a H e a l t h , " 

"about repayment f o r those expenses," but she d i d not answer 

t h a t q u e s t i o n because D a n i e l s ' s o b j e c t i o n t o t h a t q u e s t i o n was 

s u s t a i n e d . Kapoor l a t e r responded i n the a f f i r m a t i v e , w i t h o u t 

o b j e c t i o n , t o a q u e s t i o n whether she was " f a m i l i a r w i t h " her 
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o b l i g a t i o n s t o her i n s u r a n c e c a r r i e r , a f t e r w h ich the 

f o l l o w i n g exchange o c c u r r e d : 

" [ C o u n s e l f o r K a p o o r ] : What are your o b l i g a t i o n s t o 
your i n s u r a n c e c a r r i e r r e l a t i n g t o your m e d i c a l 
expenses t h e y pay? 

" [ C o u n s e l f o r D a n i e l s ] : O b j e c t i o n , Your Honor. The 
document i t s e l f i s a h e a r s a y document and hasn't 
been o f f e r e d i n t o e v i d e n c e anyway. 

"THE COURT: W e l l , I haven't hea r d enough of the 
q u e s t i o n , I t h i n k , as t o — I t h i n k you need t o be 
more s p e c i f i c about o b l i g a t i o n s . I s t h a t what you 
s a i d ? 

" [ C o u n s e l f o r K a p o o r ] : Yes, s i r . I'm a s k i n g what i s 
her p e r s o n a l knowledge r e l a t i n g t o her o b l i g a t i o n s 
r e l a t i n g t o repayment of her m e d i c a l expenses. 

" [ C o u n s e l f o r D a n i e l s ] : Same o b j e c t i o n . 

"THE COURT: Repayment of m e d i c a l expense as t o t h i s 
case? 

" [ C o u n s e l f o r K a p o o r ] : Yes, s i r . 

"THE COURT: You need t o be more s p e c i f i c , I t h i n k . 

" [ C o u n s e l f o r K a p o o r ] : As t o m e d i c a l expenses — 

"[ C o u n s e l f o r D a n i e l s ] : Same o b j e c t i o n . 

"THE COURT: I und e r s t a n d . O v e r r u l e d . 

" [ C o u n s e l f o r Ka p o o r ] : — your i n s u r a n c e c a r r i e r s 
p a i d i n t h i s m a t t e r , what i s your p e r s o n a l knowledge 
of your o b l i g a t i o n s towards repayment of thos e 
expenses? 

" [ C o u n s e l f o r D a n i e l s ] : Same o b j e c t i o n . 
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"THE COURT: O v e r r u l e d . I f you know. Go ahead. 

" [ K a p o o r ] : My u n d e r s t a n d i n g i s t h a t V i v a H e a l t h , my  
i n s u r a n c e company, has a l i e n on any amount t h a t I  
r e c o v e r from t h i s l a w s u i t , and I need t o pay i t  
back. And the l i e n comes from what the i n s u r a n c e 
company — 

"[ C o u n s e l f o r D a n i e l s ] : O b j e c t i o n , Your Honor. 

"THE COURT: I s u s t a i n t o t h a t . Next q u e s t i o n . " 

(Emphasis added.) 

In Bruno's Supermarkets, I n c . v. Massey, 914 So. 2d 862 

( A l a . C i v . App. 2005), t h i s c o u r t r e v e r s e d an o r d e r g r a n t i n g 

a new t r i a l and o v e r t u r n i n g a judgment on a j u r y v e r d i c t i n a 

p r e m i s e s - l i a b i l i t y a c t i o n i n which the p l a i n t i f f had sought an 

award of damages a r i s i n g from her m e d i c a l expenses; a t t r i a l 

i n t h a t case, the p l a i n t i f f had been p r e v e n t e d from answering 

the q u e s t i o n whether, i f the j u r y made an award f o r m e d i c a l 

expenses, "'[D]o you know whether you w i l l have t o pay 

Medicare and Blue Cross back?'" 914 So. 2d a t 864. In 

c o n c l u d i n g t h a t t h a t r u l i n g a t t r i a l was c o r r e c t , and t h a t the 

n e w - t r i a l o r d e r p r e d i c a t e d on p o t e n t i a l e r r o r i n t h a t r u l i n g 

was i t s e l f e r r o n e o u s , t h i s c o u r t , s p e a k i n g through then Judge 

(now J u s t i c e ) Murdock, noted t h a t " [ a ] t no o t h e r time d u r i n g 

the t r i a l d i d [the p l a i n t i f f ] attempt t o p r e s e n t o t h e r 
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ev i d e n c e — through e i t h e r w i t n e s s e s or documentation — as t o 

the i s s u e of s u b r o g a t i o n " (914 So. 2d a t 865), and we o p i n e d 

t h a t § 12-21-45 (c) "does not s t a t e t h a t e v i d e n c e r e l a t i n g t o 

s u b r o g a t i o n ' s h a l l be a d m i s s i b l e ' r e g a r d l e s s of whether or not 

i t i s competent e v i d e n c e " (914 So. 2d a t 867). In p e r t i n e n t 

p a r t , we h e l d : 

"In t h i s case, the t r i a l c o u r t p r o h i b i t e d [the 
p l a i n t i f f ] from t e s t i f y i n g as t o the t r u t h of the 
c o n t e n t of a l e t t e r a l l e g e d l y r e c e i v e d from Medicare 
and B l u e C r o s s / B l u e S h i e l d s t a t i n g t h a t Medicare and 
B l u e C r o s s / B l u e S h i e l d i n t e n d e d t o e n f o r c e a 
s u b r o g a t i o n i n t e r e s t i n any r e c o v e r y she o b t a i n e d i n 
c o u r t . Any such t e s t i m o n y would have c o n s t i t u t e d 
statements ' o f f e r e d i n e v i d e n c e t o prove the t r u t h 
of t he matter a s s e r t e d , ' R u l e 8 0 1 ( c ) , A l a . R. E v i d . , 
i . e . , t h a t [the p l a i n t i f f ] was r e q u i r e d t o repay 
Medicare and B l u e C r o s s / B l u e S h i e l d , even though 
[her] o n l y knowledge of such an o b l i g a t i o n was based 
on the l e t t e r . Thus, as the t r i a l c o u r t i t s e l f 
o b s e r ved i n i t s January 27, 2003, o r d e r , the 
t e s t i m o n y was h e a r s a y and was p r o p e r l y p r o h i b i t e d by 
the t r i a l c o u r t . " 

I d . 

J u s t as the t e s t i m o n y sought t o be e l i c i t e d i n Massey 

from the p l a i n t i f f i n t h a t case c o n c e r n i n g her "knowledge" of 

whether she would have t o reimburse her c o l l a t e r a l p a y ors f o r 

t h e i r medical-expense payments on her b e h a l f would have been 

i n a d m i s s i b l e hearsay, the t e s t i m o n y g i v e n by Kapoor i n t h i s 

case, over D a n i e l s ' s o b j e c t i o n , as t o her " u n d e r s t a n d i n g " of 
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the e x i s t e n c e of a s u b r o g a t i o n l i e n and of a duty t o repay her 

i n s u r e r i s n e c e s s a r i l y h e a r s a y . The t e s t i m o n y was c l e a r l y 

o f f e r e d f o r the purpose of p r o v i n g the t r u t h of the 

p r o p o s i t i o n t h a t a l l or p a r t of any damages a s s e s s e d by the 

j u r y would e v e n t u a l l y be p a i d t o an i n s u r e r and would not 

d i r e c t l y b e n e f i t Kapoor h e r s e l f . A l t h o u g h § 12-21-45(c) does 

a f f o r d p l a i n t i f f s , such as Kapoor, a c o n d i t i o n a l r i g h t t o 

adduce competent e v i d e n c e 2 " t h a t a t h i r d p a r t y has a s s e r t e d , 

or has a v a l i d b a s i s f o r a s s e r t i n g , a reimbursement c l a i m " 

( M e l v i n , 23 So. 3d a t 670-71), we must d i s a g r e e w i t h Kapoor's 

c o n t e n t i o n t h a t her t e s t i m o n y amounts t o "competent e v i d e n c e " 

of the e x i s t e n c e of such a p o t e n t i a l or a c t u a l reimbursement 

c l a i m . 

Based upon the f a c t s of t h i s case, we must conclude t h a t 

the t r i a l c o u r t e r r e d i n p e r m i t t i n g the j u r y t o c o n s i d e r , i n 

awarding damages, Kapoor's " u n d e r s t a n d i n g " t h a t she had a duty 

t o reimburse V i v a H e a l t h . We thus r e v e r s e the judgment 

2Our r e f e r e n c e t o "competent e v i d e n c e " s h o u l d not be r e a d 
as e x c l u d i n g the p o t e n t i a l p o s s i b i l i t y t h a t a s u b r o g a t i o n 
i n t e r e s t might be shown, i n an a p p r o p r i a t e case, by means 
o t h e r than d i r e c t e v i d e n c e , such as v i a r e f e r e n c e t o 
p r e v a i l i n g s t a t u t e s of which a t r i a l c o u r t may p r o p e r l y t a k e 
j u d i c i a l n o t i c e . See A r t h u r v. B o l e n , 41 So. 3d 745, 750 
( A l a . 2010). 
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e n t e r e d on the j u r y v e r d i c t i n f a v o r of Kapoor and remand the 

cause f o r a new t r i a l or f o r o t h e r p r o c e e d i n g s c o n s i s t e n t w i t h 

t h i s o p i n i o n . Because r e v e r s a l i s n e c e s s a r y based upon t h i s 

ground, we e x p r e s s l y p r e t e r m i t c o n s i d e r a t i o n of the r e m a i n i n g 

e v i d e n t i a r y i s s u e s r a i s e d by D a n i e l s . See N o r t h C l a r k e Water  

Auth. v. Dockery, 5 So. 3d 364, 637 ( A l a . C i v . App. 2008) . 

F u r t h e r , assuming, w i t h o u t d e c i d i n g , t h a t we would have had 

a p p e l l a t e j u r i s d i c t i o n t o r e a c h the m e r i t s of Kapoor's June 9, 

2009, c r o s s - a p p e a l from the A p r i l 13, 2009, o r d e r q u a s h i n g her 

attempts t o execute on the December 15, 2008, judgment — an 

o r d e r as t o which Kapoor has not a s s e r t e d any e r r o r i n her 

b r i e f t o t h i s c o u r t — we must n o n e t h e l e s s d i s m i s s the c r o s s -

a p p e a l as moot because of our r e v e r s a l of the judgment upon 

which Kapoor p r e d i c a t e d her garnishment e f f o r t s . See L i b e r t y  

N a t ' l L i f e I n s . Co. v. Ingram, 887 So. 2d 222, 229-30 ( A l a . 

2004). 

APPEAL — REVERSED AND REMANDED. 

CROSS-APPEAL — DISMISSED. 

Thompson, P.J., c o n c u r s . 

Bryan, Thomas, and Moore, J J . , concur i n the r e s u l t , 

w i t h o u t w r i t i n g s . 
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