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THOMAS, Judge. 

Kenneth Smith appeals from the judgment of the Madison 

C i r c u i t C ourt i n f a v o r of M i c h a e l W. Davidson on Davidson's 

c l a i m s a g a i n s t Smith and d i s m i s s i n g Smith's c l a i m s a g a i n s t 

Davidson. We a f f i r m . 
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F a c t s and P r o c e d u r a l H i s t o r y 

Smith l e a s e d a p a r c e l of commercial p r o p e r t y from 

Davidson. On June 13, 2007, Smith sued Davidson, a l l e g i n g i n 

h i s c o m p l a i n t c l a i m s of b r e a c h of c o n t r a c t , c o n v e r s i o n , 

i n t e n t i o n a l i n t e r f e r e n c e w i t h c o n t r a c t u a l r i g h t s , and w r o n g f u l 

e v i c t i o n . Smith a l s o moved the t r i a l c o u r t t o e n t e r a 

temporary r e s t r a i n i n g o r d e r and a p r e l i m i n a r y i n j u n c t i o n 

a g a i n s t D a v i d s o n ; the t r i a l c o u r t d e n i e d Smith's motion. On 

the same day, Davidson sued Smith, c l a i m i n g b r e a c h of 

c o n t r a c t , r e q u e s t i n g a d e c l a r a t o r y judgment, and r e q u e s t i n g 

t h a t a l i e n be p l a c e d on the commercial p r o p e r t y . The t r i a l 

c o u r t c o n s o l i d a t e d the two a c t i o n s . 1 

I n September 2007, Davidson s e r v e d Smith w i t h a s e t of 

i n t e r r o g a t o r i e s and r e q u e s t s f o r p r o d u c t i o n . Among the 

documents t h a t Davidson r e q u e s t e d t h a t Smith produce were 

1 K i m b e r l y Cummings and Grown F o l k s H u n t s v i l l e , I n c . , were 
a l s o named as p l a i n t i f f s i n Smith's a c t i o n and as defendants 
i n Davidson's a c t i o n . Cummings has not appealed from the 
t r i a l c o u r t ' s judgment. Davidson moved t o d i s m i s s Grown 
F o l k s ' s a p p e a l because Smith, a c t i n g pro se, was not 
a u t h o r i z e d t o r e p r e s e n t Grown F o l k s . T h i s c o u r t g r a n t e d 
Davidson's motion and d i s m i s s e d Grown F o l k s ' s a p p e a l . See  
Stage Door Dev., I n c . v. B r o a d c a s t Music, I n c . , 698 So. 2d 
787, 787 ( A l a . C i v . App. 1997) ("One who i s not an a t t o r n e y 
may not appear as an advocate on b e h a l f of a c o r p o r a t i o n . " ) . 
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Smith's f e d e r a l and s t a t e income-tax r e t u r n s f o r years 2000 

through 2006. Smith o b j e c t e d t o the p r o d u c t i o n of h i s t a x 

r e t u r n s on the b a s i s t h a t h i s p e r s o n a l t a x r e t u r n s were 

i r r e l e v a n t and i m m a t e r i a l t o the a c t i o n s and t h a t Davidson's 

r e q u e s t c o n s t i t u t e d an unwarranted i n t r u s i o n i n t o Smith's 

p e r s o n a l a f f a i r s . Davidson s e n t l e t t e r s t o Smith on October 

31, 2007, December 11, 2007, June 5, 2008, and September 29, 

2008, r e q u e s t i n g t h a t Smith supplement h i s responses t o 

Davidson's i n t e r r o g a t o r i e s and produce the r e q u e s t e d t a x 

r e t u r n s . In November 2008, Davidson moved the t r i a l c o u r t t o 

compel Smith t o produce h i s t a x r e t u r n s . The t r i a l c o u r t 

g r a n t e d Davidson's motion t o compel, o r d e r i n g Smith t o produce 

the r e q u e s t e d t a x r e t u r n s w i t h i n 15 days. Smith d i d not 

produce the r e q u e s t e d t a x r e t u r n s . 

Davidson a l s o attempted t o take Smith's d e p o s i t i o n . 

Davidson s c h e d u l e d d e p o s i t i o n s f o r October 10, 2008, October 

23, 2008, October 28, 2008, and November 10, 2008; Smith 

f a i l e d t o appear f o r any of the s c h e d u l e d d e p o s i t i o n s . 

Davidson moved the t r i a l c o u r t t o s a n c t i o n Smith f o r h i s 

f a i l u r e t o appear a t the d e p o s i t i o n s and t o compel Smith t o 

comply w i t h Davidson's d i s c o v e r y r e q u e s t s . The t r i a l c o u r t , 
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on November 13, 2008, e n t e r e d an o r d e r r e q u i r i n g Smith t o make 

h i m s e l f a v a i l a b l e f o r d e p o s i t i o n w i t h i n the f o l l o w i n g 48 

hours. Davidson s c h e d u l e d another d e p o s i t i o n f o r November 17, 

2008, and Smith a g a i n f a i l e d t o appear. 

On November 17, 2008, Davidson moved the t r i a l c o u r t t o 

d i s m i s s Smith's a c t i o n because of Smith's f a i l u r e t o comply 

w i t h Davidson's d i s c o v e r y r e q u e s t s and the t r i a l c o u r t ' s 

o r d e r s . The t r i a l c o u r t r e s e r v e d r u l i n g on Davidson's motion 

based on Smith's c o u n s e l ' s r e p r e s e n t a t i o n t o the t r i a l c o u r t 

t h a t Smith's noncompliance had been due t o a m e d i c a l i s s u e . 

The t r i a l c o u r t o r d e r e d Smith t o submit t o the c o u r t p r o o f of 

the c i r c u m s t a n c e s s u r r o u n d i n g Smith's f a i l u r e t o appear f o r 

h i s d e p o s i t i o n and t o c o n t a c t Davidson t o r e s c h e d u l e Smith's 

d e p o s i t i o n . 

On December 1, 2008, Smith responded t o Davidson's motion 

t o d i s m i s s . In Smith's response, Smith a l l e g e d t h a t the 

d e p o s i t i o n s s c h e d u l e d t o occur on October 10 and October 23 

had been r e s c h e d u l e d due t o s c h e d u l i n g c o n f l i c t s and t h a t the 

d e p o s i t i o n s s c h e d u l e d t o occur on October 28 and November 10 

had had t o be r e s c h e d u l e d because Smith had been i n the 

h o s p i t a l . Smith a l s o a l l e g e d t h a t on the morning of November 
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17, 2008, he had s u f f e r e d c o m p l i c a t i o n s from h i s e a r l i e r 

h o s p i t a l i z a t i o n t h a t r e q u i r e d him t o r e t u r n t o the h o s p i t a l 

f o r t r e a t m e n t . Smith's c o u n s e l a l s o a l l e g e d t h a t she had 

become i l l and had been unable t o work from November 18, 2008, 

through December 1, 2008. 

E a r l i e r on the same day t h a t Smith had s u b m i t t e d h i s 

response t o Davidson's motion t o d i s m i s s , the t r i a l c o u r t had 

h e l d i t s s c h e d u l e d t r i a l on Smith's and Davidson's a c t i o n s . 

N e i t h e r Smith nor h i s a t t o r n e y were p r e s e n t . Based on an 

a f f i d a v i t s u b m i t t e d by Davidson, the t r i a l c o u r t , on December 

2, 2008, e n t e r e d a judgment i n f a v o r of Davidson on h i s c l a i m s 

a g a i n s t Smith and d i s m i s s e d Smith's c l a i m s a g a i n s t Davidson. 

On January 1, 2009, Smith moved the t r i a l c o u r t t o v a c a t e 

i t s judgment, a l l e g i n g t h a t he d i d not have n o t i c e of the 

t r i a l date and t h a t n e i t h e r Smith nor h i s c o u n s e l were 

p h y s i c a l l y a b l e t o appear a t the t r i a l because Smith had been 

r e c o v e r i n g from s u r g e r y and h i s c o u n s e l had been s e v e r e l y i l l . 

The t r i a l c o u r t g r a n t e d Smith's motion and v a c a t e d i t s 

December 2, 2008, judgment. In i t s o r d e r v a c a t i n g i t s 

December 2, 2008, judgment, the t r i a l c o u r t o r d e r e d Smith t o 

comply w i t h a l l Davidson's o u t s t a n d i n g d i s c o v e r y r e q u e s t s by 

5 



2081188 

March 5, 2009, and s t a t e d t h a t Smith's f a i l u r e t o comply w i t h 

the d i s c o v e r y r e q u e s t s would be c o n s i d e r e d a w i l l f u l and 

contumacious a c t t h a t would s u b j e c t Smith t o f u r t h e r 

s a n c t i o n s , up t o and i n c l u d i n g a d i s m i s s a l of h i s a c t i o n 

p u r s u a n t t o Rule 4 1 ( b ) , A l a . R. C i v . P. 

Davidson s c h e d u l e d Smith's d e p o s i t i o n f o r March 3, 2009. 

Smith appeared f o r the d e p o s i t i o n , but he produced o n l y h i s 

2005 t a x r e t u r n . Smith a l l e g e d i n h i s d e p o s i t i o n t h a t the t a x 

r e t u r n s f o r the r e m a i n i n g y e a r s were u n a v a i l a b l e . I n response 

t o Smith's f a i l u r e t o produce h i s t a x r e t u r n s , Davidson moved 

the t r i a l c o u r t t o d i s m i s s Smith's a c t i o n f o r Smith's f a i l u r e 

t o comply w i t h Davidson's d i s c o v e r y r e q u e s t s and the t r i a l 

c o u r t ' s o r d e r s . Smith responded t o Davidson's motion, 

a l l e g i n g t h a t Smith's t a x r e t u r n s f o r the r e m a i n i n g y e a r s t h a t 

Davidson had r e q u e s t e d were u n a v a i l a b l e . 

On March 30, 2009, the t r i a l c o u r t e n t e r e d a judgment 

r e i n s t a t i n g i t s December 2, 2008, judgment, d i s m i s s i n g Smith's 

c l a i m s and f i n d i n g i n f a v o r of Davidson on h i s c l a i m s a g a i n s t 

S m i t h . 2 The judgment a l s o o r d e r e d Smith t o pay $750 t o 

2The t r i a l c o u r t amended i t s judgment on A p r i l 3, 2009, 
t o c o r r e c t a c l e r i c a l e r r o r c o n c e r n i n g the date of i t s 
p r e v i o u s judgment. See Rule 6 0 ( a ) , A l a . R. C i v . P. 
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Davidson's a t t o r n e y as a s a n c t i o n . The t r i a l c o u r t based i t s 

judgment on Smith's " r e f u s a l t o comply w i t h the d i s c o v e r y 

r u l e s and [ t h e t r i a l c o u r t ' s ] o r d e r s . " Smith f i l e d a 

postjudgment motion r e q u e s t i n g t h a t the t r i a l c o u r t v a c a t e i t s 

judgment. Smith's postjudgment motion was d e n i e d by o p e r a t i o n 

of law, and Smith t i m e l y a p pealed t o the Alabama Supreme 

C o u r t . That c o u r t t r a n s f e r r e d the a p p e a l t o t h i s c o u r t , 

p u r s u a n t t o A l a . Code 1975, § 12-2-7(6). 

Issue 

Smith p r e s e n t s one i s s u e on a p p e a l : whether the t r i a l 

c o u r t ' s judgment i n f a v o r of Davidson as a s a n c t i o n f o r 

Smith's f a i l u r e t o comply w i t h Davidson's d i s c o v e r y r e q u e s t s 

and the t r i a l c o u r t ' s o r d e r s was s u p p o r t e d by s u f f i c i e n t 

e v i d e n c e . 

S t a n d a r d of Review 

" I t i s w e l l s e t t l e d t h a t the d e c i s i o n whether t o 
e n t e r a R u l e 41(b) d i s m i s s a l i s w i t h i n the sound 
d i s c r e t i o n of the t r i a l c o u r t , and such a d i s m i s s a l 
w i l l be r e v e r s e d o n l y i f the t r i a l c o u r t exceeded 
i t s d i s c r e t i o n . A t k i n s v. S h i r l e y , 561 So. 2d 1075, 
1077 ( A l a . 1990); R i d d l e s p r i g g e r v. E r v i n , 519 So. 
2d 486, 487 ( A l a . 1987); S t a t e ex r e l . S.M. v. A.H., 
832 So. 2d 79, 80 ( A l a . C i v . App. 2002); and C o u l t e r  
v. S t e w a r t , 726 So. 2d 726, 728 ( A l a . C i v . App. 
1999). However, because d i s m i s s a l w i t h p r e j u d i c e i s 
a d r a s t i c s a n c t i o n , i t s h o u l d be a p p l i e d o n l y i n 
extreme s i t u a t i o n s . Smith v. W i l c o x County Bd. of 
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Educ., 365 So. 2d 659, 661 ( A l a . 1978). T h e r e f o r e , 
t h i s c o u r t w i l l c a r e f u l l y s c r u t i n i z e o r d e r s 
d i s m i s s i n g an a c t i o n w i t h p r e j u d i c e and o c c a s i o n a l l y 
w i l l f i n d i t n e c e s s a r y t o s e t them a s i d e . I d . In 
r e v i e w i n g the t r i a l c o u r t ' s d i s m i s s a l of an a c t i o n , 
we must determine whether the r u l i n g i s s u p p o r t e d by 
the e v i d e n c e c o n t a i n e d i n the r e c o r d . Nash v. Cosby, 
597 So. 2d 209, 210 ( A l a . 1992); A t k i n s v. S h i r l e y , 
561 So. 2d a t 1077; and R i d d l e s p r i g g e r v. E r v i n , 519 
So. 2d a t 487." 

B l a k e v. S t i n s o n , 5 So. 3d 615, 617-18 ( A l a . C i v . App. 2008). 

Moreover, " ' [ t ] h e d e c i s i o n c o n c e r n i n g the a p p r o p r i a t e s a n c t i o n 

f o r f a i l u r e t o comply w i t h a p r e t r i a l o r d e r ... i s w i t h i n the 

t r i a l c o u r t ' s d i s c r e t i o n , 'and we r e v i e w such d e c i s i o n s t o 

determine whether the t r i a l c o u r t exceeded i t s d i s c r e t i o n . " 

Cobb v. F i s h e r , 20 So. 3d 1253, 1257 ( A l a . 2009) ( q u o t i n g 

V e s t a F i r e I n s . Corp. v. Milam & Co. C o n s t r . , I n c . , 901 So. 2d 

84, 105 ( A l a . 2004)). 

A n a l y s i s 

Smith argues t h a t the t r i a l c o u r t exceeded i t s d i s c r e t i o n 

by d i s m i s s i n g h i s a c t i o n and e n t e r i n g a judgment i n f a v o r of 

Davidson as a s a n c t i o n because, Smith argues, the e v i d e n c e i n 

the r e c o r d i s not s u f f i c i e n t t o s u p p o r t the t r i a l c o u r t ' s 

d e t e r m i n a t i o n t h a t he w i l l f u l l y f a i l e d t o comply w i t h 

Davidson's d i s c o v e r y r e q u e s t s or the t r i a l c o u r t ' s o r d e r s . 

Rule 41(b) p r o v i d e s t h a t " [ f ] o r f a i l u r e of the p l a i n t i f f t o 
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p r o s e c u t e or t o comply w i t h these r u l e s or any o r d e r of c o u r t , 

a defendant may move f o r d i s m i s s a l of an a c t i o n or of any 

c l a i m a g a i n s t the defendant." In a d d i t i o n , Rule 3 7 ( b ) ( 2 ) ( C ) , 

A l a . R. C i v . App., p r o v i d e s t h a t i f a p a r t y f a i l s t o obey an 

or d e r t o p r o v i d e or p e r m i t d i s c o v e r y , the t r i a l c o u r t may 

e n t e r an o r d e r " d i s m i s s i n g the a c t i o n or p r o c e e d i n g or any 

p a r t t h e r e o f , or r e n d e r i n g a judgment by d e f a u l t a g a i n s t the 

d i s o b e d i e n t p a r t y . " The Alabama Supreme Court has s t a t e d 

t h a t , f o r a t r i a l c o u r t t o e n t e r an o r d e r d i s m i s s i n g a p a r t y ' s 

a c t i o n or t o e n t e r a d e f a u l t judgment a g a i n s t a p a r t y , 

" [ t ] h e [ p a r t y ' s ] conduct must mandate d i s m i s s a l . We 
have h e l d t h a t ' w i l l f u l n e s s ' on the p a r t of the 
noncomplying p a r t y i s a key f a c t o r s u p p o r t i n g a 
d i s m i s s a l . I f one p a r t y has a c t e d w i t h w i l l f u l and 
d e l i b e r a t e d i s r e g a r d of r e a s o n a b l e and n e c e s s a r y 
r e q u e s t s f o r the e f f i c i e n t a d m i n i s t r a t i o n of 
j u s t i c e , the a p p l i c a t i o n of even so s t r i n g e n t a 
s a n c t i o n as d i s m i s s a l i s j u s t i f i e d and s h o u l d not be 
d i s t u r b e d . " 

I v e r s o n v. X p e r t Tune, I n c . , 553 So. 2d 82, 87 ( A l a . 

1 9 8 9 ) ( c i t a t i o n s o m i t t e d ) . 

" ' I n Alabama, and many f e d e r a l c o u r t s , 
the i n t e r e s t i n d i s p o s i n g of the l i t i g a t i o n 
on the m e r i t s i s overcome and a d i s m i s s a l 
may be g r a n t e d when t h e r e i s a c l e a r r e c o r d 
of d e l a y , w i l l f u l d e f a u l t or contumacious 
conduct by the p l a i n t i f f . Smith v. W i l c o x  
County Bd. of Educ., 365 So. 2d a t [659] 
661 [ ( A l a . 1978)] See, e.g., Boazman v. 
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Econ. L a b o r a t o r y , I n c . , 537 F.2d 210 (5th 
C i r . 1976); Pond v. B r a n i f f A i r w a y s [ ,  
I n c . ] , 453 F.2d 347 (5th C i r . 1972). 
W i l l f u l d e f a u l t or conduct i s a c o n s c i o u s 
or i n t e n t i o n a l f a i l u r e t o a c t . Welsh v.  
A u t o m a t i c P o u l t r y Feeder Co., 439 F.2d 95 
(8th C i r . 1971). " W i l l f u l " i s used i n 
c o n t r a d i s t i n c t i o n t o a c c i d e n t a l or 
i n v o l u n t a r y noncompliance. No w r o n g f u l 
motive or i n t e n t i s n e c e s s a r y t o show 
w i l l f u l conduct.' 

" S e l b y v. Money, 403 So. 2d 218, 220-21 ( A l a . 1981); 
see a l s o B u r t o n v. A l l e n , 628 So. 2d 814, 815 ( A l a . 
C i v . App. 1993) ." 

HICA Educ. Loan Corp. v. F i e l d i n g , 953 So. 2d 1261, 1263 ( A l a . 

C i v . App. 2006). Thus, i n o r d e r t o d i s m i s s Smith's a c t i o n and 

t o e n t e r a judgment i n f a v o r of Davidson on h i s c l a i m s , the 

t r i a l c o u r t must have had e v i d e n c e from which i t c o u l d i n f e r 

t h a t Smith's f a i l u r e t o comply w i t h Davidson's d i s c o v e r y 

r e q u e s t s and the t r i a l c o u r t ' s o r d e r s was the r e s u l t of 

Smith's c o n s c i o u s or i n t e n t i o n a l f a i l u r e t o a c t , not h i s 

a c c i d e n t a l or i n v o l u n t a r y noncompliance. 

Smith c i t e s W e a t h e r l y v. B a p t i s t M e d i c a l C e n t e r , 392 So. 

2d 832 ( A l a . 1981), and Johnson v. C i t i z e n s Bank, I n c . , 778 

So. 2d 828 ( A l a . C i v . App. 2000), i n s u p p o r t of h i s argument 

t h a t h i s i n a b i l i t y t o produce the r e q u e s t e d t a x r e t u r n s does 

not s u p p o r t the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t he a c t e d 
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w i l l f u l l y . However, bo t h W e a t h e r l y and Johnson can be 

d i s t i n g u i s h e d from t h i s case. 

In W eatherly, the c i r c u i t c o u r t d i s m i s s e d the p l a i n t i f f ' s 

a c t i o n f o r h i s f a i l u r e t o answer i n t e r r o g a t o r i e s . W eatherly, 

392 So. 2d a t 834. The Alabama Supreme Court r e v e r s e d , n o t i n g 

t h a t " [ f ] r o m a l l i n d i c a t i o n s of the r e c o r d , the 8 0 - y e a r - o l d 

p l a i n t i f f , housed i n a n u r s i n g home and b e s e t w i t h 

i n f i r m i t i e s , was p h y s i c a l l y and m e n t a l l y unable t o answer the 

i n t e r r o g a t o r i e s " and t h a t " [ t ] h e a c t i o n s of the p l a i n t i f f ' s 

a t t o r n e y i n d i c a t e h i s good f a i t h e f f o r t s t o o b t a i n the 

i n f o r m a t i o n sought by the defendant." I d . a t 837. The a c t i o n s 

of the p l a i n t i f f ' s a t t o r n e y had i n c l u d e d s e e k i n g the 

a s s i s t a n c e of the p l a i n t i f f ' s son, s e e k i n g t o o b t a i n the 

p l a i n t i f f ' s m e d i c a l r e c o r d s t o g a t h e r the r e q u e s t e d 

i n f o r m a t i o n , and s e e k i n g an e x t e n s i o n of time t o answer the 

i n t e r r o g a t o r i e s . I d . 

In Johnson, t h i s c o u r t r e v e r s e d the c i r c u i t c o u r t ' s 

d i s m i s s a l of the p l a i n t i f f ' s a c t i o n when t h e r e had been a 

four-month d e l a y i n the p l a i n t i f f ' s answering the defendant's 

i n t e r r o g a t o r i e s . Johnson, 778 So. 2d a t 831. T h i s c o u r t , i n 

h o l d i n g t h a t Johnson's conduct had not been w i l l f u l , noted: 
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"Johnson's a t t o r n e y was i n j u r e d i n a motor-
v e h i c l e a c c i d e n t and, because of h i s i n j u r i e s , 
m i s s e d work. Johnson's a t t o r n e y had not been a b l e 
t o c o n s i s t e n t l y communicate w i t h Johnson, because of 
the a c c i d e n t and because of the n a t u r e of Johnson's 
jo b . T h i s i s not a case where the p l a i n t i f f 
i n t e n t i o n a l l y r e f u s e d t o answer i n t e r r o g a t o r i e s or 
f a i l e d t o appear f o r a h e a r i n g . A d d i t i o n a l l y , 
Johnson's a t t o r n e y d i d f i l e the answers b e f o r e he 
knew t h a t the defendants had asked f o r s a n c t i o n s and 
b e f o r e he knew t h a t the case had been d i s m i s s e d . 
A l s o , the defendants themselves d e l a y e d d i s c o v e r y 
when the y c a n c e l l e d d e p o s i t i o n s f o r a second time, 
on the day b e f o r e the r e s c h e d u l e d d e p o s i t i o n s were 
to be h e l d . " 

I d . a t 830-31. 

In t h i s case, Davidson f i r s t r e q u e s t e d Smith's p e r s o n a l 

f e d e r a l and s t a t e income-tax r e t u r n s i n September 2007. Smith 

responded t o the r e q u e s t , a l l e g i n g t h a t the t a x r e t u r n s were 

i r r e l e v a n t and i m m a t e r i a l t o the a c t i o n s . Smith d i d not 

a l l e g e t h a t the t a x r e t u r n s were u n a v a i l a b l e . Davidson then 

sent Smith f o u r l e t t e r s over the course of the next year 

r e q u e s t i n g t h a t Smith produce the r e q u e s t e d t a x r e t u r n s . 

Smith d i d not produce the r e t u r n s , and he d i d not a l l e g e t h a t 

the r e t u r n s were u n a v a i l a b l e . In November 2008, Davidson 

moved the t r i a l c o u r t t o compel Smith t o produce the r e q u e s t e d 

t a x r e t u r n s . Smith d i d not a l l e g e i n response t o Davidson's 

motion t o compel t h a t the t a x r e t u r n s were u n a v a i l a b l e . The 
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t r i a l c o u r t g r a n t e d Davidson's motion t o compel, and i n i t s 

o r d e r the t r i a l c o u r t warned Smith t h a t 

" f a i l u r e t o s u p p l y f u l l and complete i n f o r m a t i o n 
p e r t a i n i n g t o the d i s c o v e r y r e q u e s t s may r e s u l t i n 
the d i s m i s s a l of [ h i s ] c l a i m s i n these a c t i o n s and 
the awarding of a d e f a u l t judgment f o r the r e l i e f 
c l a i m e d by Mr. Davidson." 

However, Smith f a i l e d t o produce the t a x r e t u r n s as r e q u i r e d 

by the t r i a l c o u r t ' s o r d e r . A f t e r Smith f a i l e d t o appear f o r 

the December 1, 2008, t r i a l , the t r i a l c o u r t e n t e r e d a 

judgment i n f a v o r of Davidson on h i s c l a i m s a g a i n s t Smith and 

d i s m i s s e d Smith's c l a i m s . The t r i a l c o u r t , on Smith's motion, 

l a t e r v a c a t e d i t s judgment and, i n i t s o r d e r , o r d e r e d Smith t o 

comply w i t h a l l Davidson's o u t s t a n d i n g d i s c o v e r y r e q u e s t s and 

t o appear f o r a d e p o s i t i o n by March 5, 2009. The t r i a l c o u r t 

a g a i n warned Smith t h a t Smith's " f a i l u r e t o comply would 

r e s u l t i n a f i n d i n g of w i l l f u l and contumacious noncompliance 

and would s u b j e c t Smith t o f u r t h e r s a n c t i o n s , i n c l u d i n g a Rule 

41(b) d i s m i s s a l . " 

Smith appeared f o r the March 2009 d e p o s i t i o n and produced 

h i s t a x r e t u r n f o r 2005 but not f o r any of the o t h e r r e q u e s t e d 

y e a r s . In h i s d e p o s i t i o n , Smith a l l e g e d f o r the f i r s t time -¬

more than one and a h a l f y e a rs a f t e r the time Davidson f i r s t 
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r e q u e s t e d Smith's t a x r e t u r n s -- t h a t the r e m a i n i n g t a x 

r e t u r n s were u n a v a i l a b l e . 

There i s no e v i d e n c e i n the r e c o r d i n d i c a t i n g t h a t Smith 

had made g o o d - f a i t h e f f o r t s t o comply w i t h Davidson's 

d i s c o v e r y r e q u e s t s or the t r i a l c o u r t ' s o r d e r s t o produce the 

r e q u e s t e d t a x r e t u r n s . There i s a l s o no ev i d e n c e i n d i c a t i n g 

t h a t Smith had ever a p p l i e d f o r an e x t e n s i o n of time t o 

produce the t a x r e t u r n s or t h a t he had moved the t r i a l c o u r t 

f o r a p r o t e c t i v e o r d e r . Moreover, Smith w a i t e d f o r a year and 

a h a l f b e f o r e f i r s t a l l e g i n g t h a t some of the t a x r e t u r n s were 

u n a v a i l a b l e . T h i s case does not p r e s e n t a s i t u a t i o n s i m i l a r 

t o the one i n Weatherly, i n which t h e r e was ev i d e n c e of 

s i n c e r e , a l b e i t u n s u c c e s s f u l , attempts t o p r o v i d e the 

r e q u e s t e d i n f o r m a t i o n t o the r e q u e s t i n g p a r t y . Nor i s t h e r e 

e v i d e n c e i n the r e c o r d , as t h e r e was i n Weathe r l y and Johnson, 

i n d i c a t i n g t h a t Smith or Smith's a t t o r n e y s u f f e r e d from 

p r o l o n g e d p h y s i c a l or mental i n f i r m i t i e s t o the e x t e n t t h a t i t 

would have p r e v e n t e d them from e i t h e r p r o d u c i n g the r e q u e s t e d 

t a x r e t u r n s or a l l e g i n g , a t a much e a r l i e r d a t e , t h a t the t a x 

r e t u r n s were u n a v a i l a b l e . 

14 



2081188 

Based on Smith's r e p e a t e d f a i l u r e t o comply w i t h 

Davidson's d i s c o v e r y r e q u e s t s and the t r i a l c o u r t ' s o r d e r s and 

the l a c k of e v i d e n c e d e m o n s t r a t i n g t h a t Smith made any good-

f a i t h e f f o r t s t o comply, the t r i a l c o u r t c o u l d have d e t e r m i n e d 

t h a t Smith had w i l l f u l l y , as opposed t o a c c i d e n t a l l y or 

i n v o l u n t a r y , f a i l e d t o comply w i t h Davidson's d i s c o v e r y 

r e q u e s t s and the t r i a l c o u r t ' s r e p e a t e d o r d e r s t o produce h i s 

t a x r e t u r n s . Moreover, the t r i a l c o u r t had r e p e a t e d l y warned 

Smith t h a t Smith's f a i l u r e t o comply would r e s u l t i n the 

d i s m i s s a l of h i s case and a judgment i n f a v o r of Davidson. 

Thus, i t was w i t h i n the t r i a l c o u r t ' s d i s c r e t i o n t o d i s m i s s 

Smith's c l a i m s and t o e n t e r a judgment a g a i n s t Smith i n 

Davidson's a c t i o n . See T r i - S h e l t e r s , I n c . v. A.G. Gaston  

C o n s t r . Co., 622 So. 2d 329, 330 ( A l a . 1 9 9 3 ) ( a f f i r m i n g a t r i a l 

c o u r t ' s d e f a u l t judgment as a s a n c t i o n f o r a p a r t y ' s w i l l f u l 

f a i l u r e t o answer i n t e r r o g a t o r i e s ) , and N e a l v. American T e l .  

and T e l . Co., 454 So. 2d 975, 977 ( A l a . 1984) ( a f f i r m i n g a 

t r i a l c o u r t ' s d i s m i s s a l of an a c t i o n as a s a n c t i o n f o r a 

p a r t y ' s w i l l f u l f a i l u r e t o a t t e n d a d e p o s i t i o n ) . 

The Alabama Supreme Co u r t has " s t r e s s e d the g r e a t 

d e f e r e n c e a f f o r d e d a t r i a l c o u r t ' s i m p o s i t i o n of s a n c t i o n s f o r 
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a w i l l f u l f a i l u r e t o respond t o d i s c o v e r y r e q u e s t s . " T r i - 

S h e l t e r s , I n c . , 622 So. 2d a t 330 ( c i t i n g N a p i e r v. McDougal, 

601 So. 2d 446 ( A l a . 1992)). Because t h e r e i s e v i d e n c e i n the 

r e c o r d t o s u p p o r t the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t Smith's 

f a i l u r e t o comply w i t h Davidson's d i s c o v e r y r e q u e s t s and the 

t r i a l c o u r t ' s o r d e r s was w i l l f u l , we w i l l not d i s t u r b the 

t r i a l c o u r t ' s judgment on a p p e a l . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 
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