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MOORE, Judge.

Sherri Clark ("the wife") appeals from a judgment of the
Houston Circuit Court divorcing her from William T. Clark
("the husband") to the extent that the Jjudgment divided the

parties' preoperty and declined to award her alimeny or to
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reserve the ricght to award her alimony in the future. We
affirm in part and reverse 1in part.

Procedural History

On May 9, 2008, the wife filed a complaint for a divorce
from the husband. On June 12, 2008, the huskband filed an
answer to the complaint and counterclaimed for a diverce. The
wife answered the counterclaim on June 18, 2008. 0On September
23, 2008, the trial court entered a temporary order divorcing
the parties and incorporating an "Interim Stipulation and
Agreement” entered by the parties but reserving all other
issues until a final hearing.

After an ore tenus hearing, the trial court entered a
final judgment on July 8, 2009, ordering the parties to sell
the marital home and their second home; ordering the parties
to equally divide the proceeds from the sale of both
properties after paving the first and second mertgages on the
properties and paying the fees and expenses asscoclated with
the sales; valuing the parties' business, Buddy Clark Carpet,
L.L.C. ("the business"™), a retail floor-covering company of
which each party owned 50%, at $6,419.17; divesting the wife

of her interest in the parties' business; awarding the wife
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$3,209.59 for her interest in the business; awarding the
parties their respective retirement accounts; and ordering the
parties to equally divide the household goods and furnishings
in the marital home. The trial court also awarded the husband
the parties' two boats, a Range Rover automobile, the lawn
equipment, and all of his personal property lccated in the
shed adjacent to the marital home. The wife was alsc awarded
her Jjewelry, a Chevrolet Silverado truck, and her perscnal
effects. The wife was ordered to pay the balances owed on two
Visa credit cards, a Saks Fifth Avenue credit card, and a
Neiman Marcus credit card and to pay her perscnal medical
bills. The husband was ordered to pay all other marital debt
and to pay the mortgage payments on the marital home and the
second home until those properties were sold.

On July 27, 2009, the wife filed a motion to alter,
amend, or vacate the trial court's judgment; that motion was
denied on September 1, 2009. The wife filed her notice of
appeal on September 23, 2009.

Discussion

In its final judgment, the trial ccurt divested the wife
of her interest in the business, and it ordered the husband to
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pray the wife $3,209.59 for that interest. In reaching that
value, the trial court relied exclusively on the expert
testimony of a "knowledgeakle”" certified public accountant who
based his value of the business on the "income approach" to

valuation. See Birmingham News Co. v. Horn, %01 So. 2d 27,

65-66 (Ala. 2004), overruled on other grounds by Horton Homes,

Inc. v. Shaner, %99 So. 2d 462 {(Ala. 2008) (discussing various

business-valuation methods).

On appreal, the wife argues that the trial court "erred in
valuing [her] interest 1in [the business] contrary to the
provisions of the operating agreement entered into by the

parties."- The evidence shows that, when the parties formed

'The quoted material is taken from the wife's "Statement
of Issues" in her brief to this court. In the "Summary of the
Argument™ and in the main body of her argument in her krief to
this court, the wife also contends, alternatively, that the
trial court valued the property in a manner inconsistent with
this court's holding in Shewbart v. Shewbart, 19 So. 3d 223,
232 (Ala. Civ. App. 2009) (reversing a trial court's judgment
because the trial court valued the sole proprietorship based
solely on the worth of the materials owned and used in the
business). The wife, however, did not raise that issue before
the trial court. Therefore, she may not assert that argument
for the first time on appeal. State Farm Mut. Auto. Ins. Co.
v. Motley, %909 So. 2d 806, 821 (Ala. 2003%). Hence, we do not
consider, as the dissent improperly does, whether the wife has
been "denied her interest in any future income generated" by
the business. So. 3d at _ (Thomas, J., dissenting).
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the business in 2000, they signed an cperating agreement. See
Ala. Code 1875, & 10-12-24 (authorizing members of limited-
liability company  to enter into governing operating
agreement}). Section 2.2 of the operating agreement states, in
pertinent part:

"2.2. ... In the case of Dissociation of a

Member due to Section 1.2 or Section 1.3 of this
Article XIII, the purchase price for the Membership

Interest shall be determined as follows: (a) the
Members (other than the Dissociated Member) shall
appoint  ¢ne (1)} qualified appraiser and tLhe

Dissociated Member or his or her rersonal
representative shall appoint one (1) qualified
appraiser. The compensation of each appraiser shall
be paid by the party appoeointing such appraiser; (b)
both appraisers shall, in the utmost good faith,
consult and conduct such examinatlions as are
reasonably necessary to reach an agreed value and
therefore the purchase for the Membership TInterest
of the Dissociated Member, which value and therefore
purchase price, if agreed upon by both appraisers,
shall be final and binding upon the Company, the
Dissociated Member or her or her estate, if
applicable, and the o¢ther Members; (c¢) if the two
(2) appraisers cannot agree upon the value of the
Membership Interest of the Disscclated Member, the
twe appraisers shall appoint a third gqualified
appraiser and the three (3) appraisers shall conduct
their examination as set forth above and the
decision of the simple majority of the appraisers
shall be final and binding upcn the Ccmpany, the
Dissociated Member or his <¢r her estate, if
applicable, and the cother Members."
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Section 2.2 further defines "qualified appraiser" to mean
"an active and practicing commercial real estate
appralser in active practice for the last five (b}
consecutive vyears prior to such appointment, or an
active and practicing commercial real estate
appralser with an MAI certification or designation,
regardless of the number of years in consecubtive
practice.”

The wife maintains that the operating agreement
"provide[s], among other things, the manner in which the value
of the share of the members would be determined should they be
inveluntarily disscoclated from the Dusiness." The wife
further contends that she became involuntarily dissociated
from the business when the trial court divested her of her
interest 1in the business. The wife "submit[s] that the
provisions of [&§] 2.2 ... require[] the determination of the
[w]ife's membership interest by evaluating the business with
active and practicing commercial real estate appraisers with
5 consecutive years of experience or MAT certifications." It
is undisputed that the +trial court, by relving on the
testimony of an accountant who did not meet those criteria,
did not determine the value of the business in accordance with

% 2.2 o0of the operating agreement. Therefore, the 1ssue, as

framed by the wife, is whether the trial <c¢ourt erred 1in
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failing to follow the valuation procedure gset out & 2.2 after
involuntarily dissociating the wife from the business

pursuant toc the terms of the divorce judgment.”

“Section 2 of Article XII of the operating agreement
provides, in pertinent part: "Any attempted Dispositicon of a
Membership Interest, or any part therecf, not in compliance
with this Article 1is null and velid ab initio." Tn her
postjudgment motion filed with the trial court, the wife
argued, based in part on the foregoing provision, that the
trial court could not dispocse of her membership interest in
the business at all, On appeal, however, Lhe wife has
abandoned that position entirely. The wife dces not argue
that the trial court erred in divesting her of her membership
interest. When no argument 1is contained in an appellate
brief, that argument is considered waived. Brewer v. Bradley,
431 So. 2d 544, 546 {(Ala. Civ. App. 1983). Hence, the wife
has waived any claim that & 2 of Article XII, or any other
provision of the operating agreement for that matter,
prohibited the trial court from disposing of her interest in
the business. See Mullins v. Mullins, 416 So. 2d 1063 (Ala.
Civ. App. 1982).

Despite the fact that a trial court's authority to
dissociate a member cf an LLC i1s nct even an issue in this
appeal, the dissent attempts to fault this court for
"fail[ing] to explain by what right a trial court can
dissociate a member of an LLC." So. 3d at {(Thomas,
J., dissenting). Although not necessary for a resolution of
the issues on appeal, to respond to the dissent, we note that
Alabama law holds that, in eguitably dividing marital property
in a divorce action, a trial court may order one or both
parties to convey an interest in a Jjointly owned business.
See Mosley v. Builders South, Inc., 41 So. 3d 806, 812-13
(Ala. Civ. App. 2010); and TenEvck v. TenEvck, 885 So. 2d
146, 154 (Ala. Civ. App. 2003).
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The pocrtion of & 2.2 of the cperating agreement upocn
which the wife relies begins: "In the case of Dissociation of

a Member due to Section 1.2 or Section 1.3 of this Article

XIII ...." (Emphasis added.) Section 1.2 of Article XIII

perteins to disscociation of a member due to that membher's
filing bankruptcy. Section 1.3 of Article XIII pertains o
disscciation of a member due Lo the death of the member cr the
entry of a court order declaring that member incompetent to
manage the member's estate. Neither § 1.2 nor § 1.3 applies
to an involuntary dissoclation caused by a court's ozrder
regquiring a member to divest his o¢r her interest 1in the
business as part of a divorce proceeding.

The first part of & 1.5 of Article XII states that,
"[slhould a member desire to gift, sell, or otherwise convey

his or her Membership Interest ...," Lhe member must first
offer to sell the interest to the cther members. In the event
the selling and purchasing members cannct agree on the value
of the membership interest, "then the purchase price shall be
determined using the same procedure as 1s used to determine
the purchase price in the event of the death of a Member as

hereinafter set forth," i.e., the procedure set out in & 2.2.
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By its plain terms, & 1.5 applies when one member voluntarily
elects to convey his or her membership interest. In her
appellate brief to this court, the wife concedes that she did
not voluntarily elect to convey her membership interest in the
business; she maintains that she was forced to sell her
interest in the business involuntarily by order of the trial
court.- Hence, based on the wife's argument, & 1.5 simply

does not appely.

‘In her brief to this court, the wife states that ™it
cannot be argued that the end result of the trial court's
Judgment was an involuntary dissociation of the [w]ife in the
parties' L.L.C." Despite the wife's clear position on that
point, the dissent claims there 1s scme "confusion” as to the
wife's argument con appeal. = So. 3d at  n.ll (Thomas,
J., dissenting). To clarify, the wife does not contend at any
point in her brief that & 1.5 applies because she "desired”
that the husband buy her interest in the business, as the
dissent argues at length. ___ S8c. 3a at  (Thomas, J.,
dissenting). The wife obvicusly recognized that that argument
would be disingenuous. At trial, the wife clearly testified
that she desired to continue operating the business jointly
with the husband. At that time, the wife did not, in fact,
"desire to gift, sell, or ctherwise convev" her interest in
the business to the husband. In its judgment, the trial court
plainly stated that it was ordering the wife to divest herself
of her interest 1n the business against her stated desire to
continue running the business with the husband. It is not the
function o¢f an appellate ccourt to advocate a position on
behalf of an appellant, Schiesz v. Schiesz, 941 So. 2d 279,
289 (Ala. Civ. App. 2006), especlially one that is inconsistent
with the facts of the case as found by the trial court and one
that is in direct conflict with the peosition of the appellant.

9



2081176

By the plain terms of the operating agreement, the
valuation procedure set out in & 2.2 applies only in the case
of the death of a member, the bankruptcy of a member, the
entry of an order declaring a member incompetent to manage the
member's estate, or the voluntary conveyance of a membership

interest to another member. See Kinnon V. Universal

Underwriters Ins. Co., 418 So. 2d 887, 88 (Ala. 1982) ("[A]

court cannot refine away the terms of the contract that zare
expressed with sufficient clarity to convey the intent and
meaning of the parties."). Although the parties could have
provided for a general provision that requires valuation
according to the procedure set out in & 2.2 in the event of
any type of dissociation, the operating agreement contains no

such provision.' Similarly, the parties, who were married at

‘The dissent suggests that the court should read such a
general provision into the operating agreement because it
would ke "unduly burdensome™ "on the parties, during the
formation of an LLC, to explicitly provide for every scenario
in which an interest in an LLC may be disposed.” So. 3d
at  (Thomas, J., dissenting). However, the dissent cites
no legal authority to support the propesition that a court can
add terms to a contract on the ground that it would have been
difficult for the parties to have originally included those
terms. Regardless of the difficulty the parties
hypoethetically cculd have encountered in drafting a more
comprehensive operating agreement, the fact remains that the
operating agreement simply does not contain any provision,

10
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the time they formed the business as its only members, could
have provided that the valuation procedure would apply in the
event a divorce led to the involuntary dissociation of a
member. However, the parties elected not to include any such
provision in the operating agreement. This court is powerless

to rewrite the agreement for the parties.® Commercial Union

general or specific, that requires the valuation procedure set
out in & 2.2 to be used in the event of an involuntary
dissoclation pursuant to the terms of a divorce judgment. We
cannot ignore the actual terms of the operating agreement and
arbitrarily interfere with the contractual rights of the
parties by adding such a provisicn into the operating
agreement.

‘The dissent claims this court is "rewriting the operating
agreement." = 5So. 3d at  (Thomas, J., dissenting). In
actuality, it 1is the dissent that attempts to rewrite the
operating agreement to include a provision that would reguire
the wvaluation procedure contained in § 2.2 to apply to an
involuntary disscciation due to divorce when no such provision
exists. This ccurt is simply enforcing the operating
agreement as written and not incorporating any terms that
would allow the valuaticn procedure set out in § 2.2 to apply
to a situation not addressed 1in the operating agreement,
either generally or specifically. In so doing, this court
does not, as the hyperbole of the dissent maintains, create
"dangerous precedent [that] represents an affront to the

principles of contract law in Alabama ... [and] ... upendl[s]
a legal foundation of business development in Alabama."
So. 3d at  (Thomas, J., dissenting). In this opinion, the

court merely properly observes the well-settled law that
courts cannot create new contracts for the parties, as the
dissent would have us do. See Title Max of Birmingham, Tnc.
v. FEdwards, 973 So. 24 1050, 1055 n.l1 (Ala. 2007) ("[T]he
Constitution of Alabama prohibits this Court from substituting

11
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Ins. Co. v. Rose's Stores, Inc., 411 So. 24 122, 124 (Ala.

1882y ("It 1is not a function of the courts to make new
contracts for the parties, or raise doubts where none
exist."). Rather, we are compelled to read and enforce the

contract between the parties as written. Shonev's LLC v. MAC

East, LLC, 27 So. 24 1216, 1223 {(Ala. 2008) ("[W]e malintain
our long-held position that a contract, under Alabama law,
should be construed as written.").

Because the terms of & 2.2 of the operating agreement do
not govern valuation when a member Dbecomes 1inveluntarily

dissociated from the business due to a divorce Jjudgment,® we

its 'belief' as to what one of the parties did or did not
intend for the express terms to which both parties agreed in
a contract and thereby 1mpairing the c¢kligation of
contracts.") .

*The dissent suggests that this court is basing its
decision on a ceontractual interpretation the trial court did
not consider.  Sc. 3d at  (Thomas, J., dissenting). We
note that the trial court did not set forth any specific
reason why it declined to follow the valuation procedure in $
2.2, and we recognize that it may have rested its decision on
the same basis as this court. However, even i1f the trial
court did not consider the ground relied upcen in this opinion,
"'[tlhis [c]ourt may affirm a trial court's judgment on "any
valid legal grcound presented by the record, regardless of
whether that ground was considered, or even 1if it was
rejected, by the trial court."'" Unum TLife TIns. Co. of
America v. Wright, 897 So. 2d 1059, 1082 (Ala. 2004) (guoting
General Motors Corp. v, Stokes Chevrolet, Inc., 88F So. Z2d

12
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reject the wife's argument that the trial court was obligated
to follow the valuation procedure set out in & 2.2. We hold
that the trial court did not commit any error by failing to
follow the procedure set out in § 2.2 of the operating
agreement when wvaluing the interest of the parties in the
business for the purpcses cof equitably dividing that marital
property.’
IT.

The wife next argues that the trial court exceeded its
discretion in its division of property and its failure to
award her periodic alimony.

"The trial court is afforded a wide degree of
discretion in dividing the marital assets of the

119, 124 (Ala. 2003), guoting in turn Liberty Nat'l Life Ins.
Co. v. University of Alabama Hegalth Servs., Found., P.C.,, 881
So. 2d 1013, 1020 (Ala. 2003)). The wvalidity of the ground
relied upon in this cpinion does not 1n any way depend on how
the parties may or may not have interpreted the operating
agreement at trial, as the dissent suggests, = So. 3d at
n.ll, because the meaning of an unambiguous contract is purely
a guestion of law for the court. Vainribk v. Downey, 565 So.
2d 647, 648 (Ala. Civ. App. 1990).

‘Because we decide the issue on the foregoing ground, we
do not decide the question whether the trial court would have
been bound by the terms of the operating agreement had the
agreement specifically provided a valuatlion procedure to be
used in the event of a dissociation due to the divorce of cne
or more of the members.

13
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parties upon divorce. Moody v. Moody, 641 So. 2d 818
(Ala. Civ. App. 19%4). The only limitaticn on that
discretion 1s that the division of property be
egquitable under the circumstances of tLhe particular
case, and the task of determining what 1s equitable
falls to the trial court. Ress v. Ross, 447 So. 2d
812 (Ala. Civ. App. 1984). This court must consider
the issues of property divisicn and alimony Logether
when reviewing the decision of the trial court,
Albertson v. Albertscen, 678 So. 2d 118, 120 (Ala.
Civ. App. 1985), and, Dbecause the facts and
circumstances of each divorce case are different,
this court must also consider the particular facts
and circumstances of the case being reviewed. Murphy
v. Murphy, 624 So. 2d 620, 623 (Ala. C(Civ. App.
1993) . In making the division, the trial court may
consider several factors, including the parties'
respective present and future earning capacities,
their age and health, their conduct, the duraticn of
the marriage, and the value and type o¢f marital
property. Lutz v. Lutz, 485 So. 2d 1174 (Ala. Civ.
App. 1986). The property division made by the trial
court will not be set aside on appeal abksent a
palpakle abuse c¢f that discretion. Id."

Cantrell v. Cantrell, 773 So. 2d 487, 48%-9%0 (Ala. Civ. App.

2000) .

At the time ¢f the final hearing, the parties had been
married for 18 years. The husband was 54 and the wife was 44,
The wife testified that she had no health problems, and there
was no testimony indicating that the husband had any health
issues. The parties presented little evidence regarding any
fault for the breakdown of the marriage. Both parties had

worked throughcut the marriage. In 2000, the parties started

14
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the business and shared the income from the business equally.
The husband testified that he had attended to the day-to-day
operations of the business and that the wife had been in
charge of the bookkeeping. The husband testified that, at the
time of the trial, the wife was no longer working for the
business and that he was drawing $3,000 per week from the
business. The husband had been paying all the parties' bills
except for kills relating to four of the wife's credit cards.
The husband testified that the wife could get a Jjob as a
bookkeeper and that he pays his current bockkeecper $400 per
week.

At trial, the husband testified that the marital home was
listed for sale for $450,000 and that there was a first
mortgage on the home with an outstanding balance of $193,173.
He testified that the home was also subject Co a home-equity
line of credit with a balance of approximately $172,000. He
testified that the first-mortgage payment on the house is
$1,351.50 per month; a statement from the home-equity line of
credit indicated that the minimum payment on that account is
$952.21 per month. The husband testified that the parties

alsc own a second house that he valued at approximately

15



2081176

5155, 000. He testified that the second house is subiject to
$128,777 in outstanding indebtedness and that the monthly
payment on the indebtedness is $1,000.83.

The husband also testified that the parties own a 2003
Sea Ray 340 Sundancer boat that 1s valued at approximately
$£120,000 but that is subject to an outstanding indebtedness of
$145,000. He also testified that the parties own a 2006
Triton boat worth approximately $17,000. He testified that
the parties had probably used the home-equity line of credit
to pay for a large portion of the Tritcn boat and that there
is no other indebtedness assocliated with the boat. The
husband testified that he has no retirement funds because he
had withdrawn those funds and used them for living exgenses
during the divorce proceedings. The husband testified that the
parties own a 2004 Silverado truck that is worth between
$10,000 and $12,000 and that he owed two monthly payments of
$527.62 on the truck. He also testified that the parties own
a 2006 Range Rover automecbile valued at approximately $43,000
with associated indebtedness of $32,986.49; the monthly

payment on that automobile is $1,575.61. He testified further

16
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that the wife should have approximately $40,000 in her
retirement account.

The wife testified that she has "a lot" of Jjewelry,
including a ring that was purchased for $19,000. She also
testified that she had sold her Louls Vuitton luggage for
approximately $2,000. The wife testified that she owes
$2,326.75 on a Saks Fifth Avenue credit card and that she had
purchased items for herself, the parties' children, and the
husband using that card. She also testified that she owes
52,289 on a Neiman Marcus credit card. The wife testified
that the debt on her credit cards had been accumulated over
the previous 10 years. The husband, however, testified that
he had not purchased anything at Neiman Marcus or Saks Fifth
Avenue. The wife also testified that she owed a total of
524,600 on two Visa credit cards; she testified that, if she
were to agree "to settle™ the two accounts, she could save
$4,761. She testified that the balances on the Visa cards had
been accumulated both during the parties' marriage and after
the parties had separated. The husband testified that, befcre
the divorce proceedings, he did not know that the Visa credit

cards existed and that he did not think that any charges on

17
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those cards had been for his benefit. The wife, on the other
hand, testified that the husband knew about those cards.®

Based on the foregoing, as well as the trial court's
valuation and disposition of the parties' business interests,
our calculations reveal that the trial court awarded the
husband net assets of §5%,692.86, or 35% of the marital
property, and awarded the wife net assets of $110,279.84, or
65% of the marital property.”

The evidence indicated that the business had provided the
parties with a good living during the parties' marriage. The
husband testified, however, that, due to a poor economy, sales
in the business had declined 50-60% and that it will De
virtually impossible to keep the business operating absent an
increase 1in sales or unless the business obtains relief from

some of its debt. The accountant also testified that the

‘There was alsc evidence presented indicating that both
parties had taken loans from the business. The accountant
testified that, if they elected not to pay the locans back,
they would have to pay income taxes on the amount of those
loans. The wife does not argue that she i1s required to pay
back her loan. Further, there is no evidence regarding the
amount ¢f tax that she would owe; thus, we decline to take
into account the amount of tax in our analysis.

‘We only considered the property for which there was
evidence regarding the value of the property.

18
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business 1is "cutting i1t too close"™ to be considered an
ongoling, long-term viable business. He testified that, 1f it
takes six months or a yvear for the economy to recover, he did
not see how the business could survive the way 1t was going.
The wife testified that she wanted periodic alimony in the
amount of her previous salary and "draws" from the business.

Based on the foregoing evidence, we cannot conclude that
the trial court exceeded its discretion 1in dividing the
parties' property and declining to award the wife alimony.
The evidence 1s clear that the wife is relatively voung and
capakle of working. She received the majcrity ¢f the marital
property. Further, although the parties had been able to earn
a sizeable income from the business, which the husband was
awarded 1in the divorce Jjudgment, 1t was c¢lear that the
business was performing pcoorly at the time of the trial and
that it may not even survive. The trial court cbviocusly, and
correctly, took those facts 1iInto consideration in rendering
the property division and alimony porticns of its judgment.

IIT.
The wife last argues that the trial court exceeded its

discretion in declining to reserve the right to award her
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pericdic alimony 1in the future. "The trial court should
reserve Jurisdiction over the issue of alimony if the facts
indicate that future circumstances may entitle sither party to

a later award of alimeony." Williams v. Williams, 905 So. 2d

820, 828 (Ala. Ciwv. App. 2004). ™"The failure either tc award
periodic alimony or to reserve the right to award pericdic
alimony at a later date precludes a trial court from later

awarding periodic alimony." McClellan v. McClellan, 959 So.

2d 658, 664 (Ala. Civ. App. 2006).

In Williams, this court reversed a trial court's judgment
for falling to reserve the issue of periodic alimony when the
"evidence indicate[d] that, as a farmer, the huskand's income
[was] likely to vary considerably from year to vear, and may
increase substantially, while the evidence tend[ed] to
indicate that the wife's income [would] not increase
substantially."” 905 So. 24 at 828-29 (fcotnote omitted).
Similarly, in the present case, the parties had enjoyed & high
standard of living as a result of thelir working together in
the business. Although the evidence indicated that the
business had recently done poorly due tc a slow eccnomy, the

evidence indicated that, if the ecconomy improved, the hushand
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could revive the business. Thus, like the husband's income in
Williams, the huskand's 1income 1n the present case may
increase substantially. Considering the length of the
parties' marriage and the fact that the huskband admitted that
the wife had been an important part of the business, we
conclude that the trial court erred in declining to reserve
the right to award the wife pericodic alimony in the future.

Conclusion

Based on the foregeing, we reverse the trial court's
Judgment to the extent that it declined to reserve the right
to award the wife periodic alimony in the future. We affirm
the trial court's Jjudgment in all other respects. The cause
is remanded for the entry of a judgment consistent with this
opinion.

AFFIRMED IN PART, REVERSED IN FPART; AND REMANDED.

Thompson, P.J., concurs.

Pittman and Brvan, JJ., concur in the result, without
writings.

Thomas, J., dissents, with writing.
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THOMAS, Judge, dissenting.

At first blush, the main opinion appears to be based on
a standard interpretation of a legal contract. In actuality,
the court has rewritten the contract under the gulse of
construing 1it. The result sets a dangerous precedent and
represents an affront to the principles of contract law in
Alabama. By rewriting the operating agreement, this court has
upended a legal foundation of business development in Alakbama.
Businesses depend on courts to settle disputes on a whele
range of issues; but nothing, not even workers' compensation
law, 1s so fundamental to business as contract law.

"It 1is well established that the constitution,

bylaws, rules and regulaticns of a wvoluntary

assoclation constitute a contract between the

asscciaticon's members, which is binding upon each

member so long as the bylaws, etc., remain in

effect, Medical Society of Mobile County v, Walker,

245 Ala. 135, 16 So. 2d 321 (19244). 2Any dispute

between a voluntary association and one of 1its

members concerning the construction c¢r validity of

the asscociation's constitution, bylaws, rules and

regulations constitutes a dispute as to the
construction or validity of a written contract.”

Wells v, Mobile County Bd., of Realtors, Inc., 387 So. 2d 140,

142 (Ala. 1980Q).

"When Interpreting a contract, this Court must
first look to the plain language of the contract and
determine whether that language 1s ambiguous. '[A]
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court should give the terms of the agreement their
clear and plain meaning and should presume that the
parties 1intended what the terms of the agreement
clearly state.' Ex parte Dan Tucker Auto Sales,
Inc., 718 So. 2d 33, 36 (Ala. 1988) (citing Pacific
Enters. 0Oil Co. (USA) v. Howell Petroleum Corp., 614

So. 2d 409 (Ala. 1982)}). 'A court may not make a new
contract for the parties or rewrite their contract
under the gulse of construing 1it.' Ex parte Dan

Tucker Auto Sales, 718 So. 2d at 35-36 (citing Estes
v. Monk, 464 So. 2d 103 (Ala. Civ. Bpp. 1985))."

Turner v. West Ridge Apartments, Inc., 893 So. 2d 332, 335

(Ala. 2004).

In the main opinion, the court determines that the trial
court's order resulted in an invcoluntary disscciaticn of the
wife from the business. The court further determines that the
inveluntary dissoclation of the wife permitted the trial court
to value the business as it did without violating the terms of
the operating agreement. 1 respectfully disagree.

The article of the operating agreement regarding
disassociation, Article XIII, addresses what to do with a
member's interest once he or she is no longer a member because
of, among other reasons, death, bankruptcy, or voluntary
withdrawal from the business. The trial court ascertained the
value of the wife's interest 1in the business and ordered that

her interest be awarded to the husband upon pavment of that
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sum. The trial court did not point to the article of the
operating agreement that allowed it to make such an award.
Furthermore, in the main opinion, the court fails to explain
by what right a trial court can dissocliate a member of an LLC.
The actions of the trial court and this court are not
supported by any provision in the operating agreement.

In fact, in the main opinion, this court 1ignores a
provision 1n the operating agreement. In order to dissociate
the wife from the business, the trial court first disposed of
the wife's interest in the business through a conveyance to
the husband. Secticn 2 of Article XII, the article of the
operating agreement containing provisions regarding the
dispositicon of a member's interest in the business, clearly
states that Many attempted Disposition of a Membership
Interest, or any part thereof, not in compliance with this
Article is null and wvoid ab initio." Rather than correctly
interpreting this provision as contemplating every
circumstance by which an Interest in the business might Dbe
disposed, the court, in the main opinion, implies that the
burden is on the parties, during the fermation of an LLC, to

explicitly preovide for every scenario in which an interest in
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an LLC may be disposed. Such a reguirement 1is unduly
burdensome and would have negative effects on the business
climate of our state. Businesses have long depended on the
certalinty that contracts will be interpreted by their plain
meaning and not arbitrarily rewritten by the judicial system.

Union Cent. Relief Ass'n v. Johnson, 73 So. 816, 817 (Ala.

1816) . Contracts should not be ignored merely because they are
interpreted 1in conjunction with divorce trials. The trial
court was bound to enforce the operating agreement.

The wife did not merely object to the gqualifications of
the accountant at trial. The wife also scught proper
interpretation and enforcement of the operating agreement.
The wife insisted that a panel of certified appraisers, with
one selected by each party, produce a valuation as provided
for in the operating agreement. TInstead of enforcing the
operating agreement, the trial court relied solely on the
husband's accountant to wvalue the Dbusiness. In c¢rder to
Justify the trial court's action, this court, in the main

opinion, wuses a contractual interpretation that was not
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discussed by anvyone at trial.-® Beth parties argued about
whether the wife, by filing for divorce, had dissociated
herself from the business. The husband did not argue that,
because the wife did not desire to sell her share in the
business, the operating agreement did not apply. In fact,
when questioned by her attorney, the wife testified:

"O. Would vou agree that vou told me [in vour

deposition] in January of 2009, Jjust a few months

ago, with respect to this business that you wanted

[Lhe husband] Lo buy your interest in Lhe business?

"A. T did."

In the main opinion, the court conflates the wife's
arguments at trial. Although it is true that the wife wanted
to maintain her interest in the business, the wife clearly
argued that, in the alternative, the court must abide by the
provisions of the operating agreement 1in fashicning any

disposition ¢of that interest. Furthermocre, although the wife

suggested to the trial court that the parties' contract

My emphasis on the reliance in the main cpinion on an
argument not mentioned by any party at trial is not meant to
suggest that our court cannct affirm a judgment on any valid
ground. Rather, it is meant to suggest that the fact that the
court's interpretation in the main opinion is not supported by
either party's construction of the operating agreement might
be an indication that it is an improper construction that is
not in accordance with the intent of the parties.
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dispute regarding her dissociation from the business should be
addressed in a separate action, she did not walve her argument
that the trial court must follow the operating agreement
which, she asserted, was binding on the court, because her
counsel declined to continue to assert an argument about the
applicability of a separate action. The argument that the
trial court's action was contrary to the operating agreement
is central to the wife's appeal.-! Lastly, 1 respectfully
disagree with the court that the "valid ground" on which it
relies -- namely, that "the terms of § 2.2 of the operating
agreement do not govern valuation when & member Dbecomes
inveluntarily dissociated from the business due to a diverce
judgment,™ = So. 3d = -- is a valid ground on which it may
affirm the trial court's Jjudgment; instead, I conclude that

the operating agreement does govern the wvaluation of the

wife's interest in the business.

""T note that the main reason for the confusicn as to what

the wife argued on appeal is a result of the reliance by the
court, in the main opinion, on an Iinterpretation of the
operating agreement that the wife could not have reasonably
been expected Lo defend on appeal. Both parties' briefs Lo our
court focus on whether under Ala. Cocde, 1975, &% 10-12-
36(b) (1) (d) & (=), the operating agreement applies in this
case. The interpretation of the operating agreement was never
an issue at trial.
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Article XIT of the operating agreement contains koth a
ban on any disposition of a member's interest in the business
that 1s not in accordance with the article and a mechanism for
disposition of a member's interest if the members cannot agree
on a valuation of the member's interest. First, Article XIT,
§ 1.5, is triggered because the wife did desire to sell her
interest in the business. The parties were in court, in part,
because they could not agree on a purchase price for the
wife's interest in the business. The wife made clear during
the trial that, 1in addition to the divorce, she sought
enforcement of the operating agreement. In the main opinion,
the court asserts that Article XII, § 1.5, 1s not triggered
because "the wife did ncot, in fact, 'desire tec gift, sell, or
otherwise convey' her i1nterest 1n the business to the

husbhand.™ S50, 3d n.3. The court then asserts that

"the trial court plainly stated that it was ordering the wife
to divest herself of her interest in the business against her
stated desire to continue running the business with the
husbana.”™ = So. 3d at = n.3. However, the wife stated

that, if she could nct retain her interest in the business,

she desired to sell it to the husband in a manner consistent
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with the operating agreement. Therefore, Article XITI, § 1.5,
applies.

Second, since the members of the business could not agree
on a purchase price for the wife's interest in the business,
Article XITI, & 1.5, further states that "the purchase price
shall be determined using the same procedure as 1s used to
determine the purchase price in the event of the death of a
Member." As correctly stated in the main opinion, the abocve
guotation refers to Article XIII, § 2.2. Despite 1its
acknowledgment that Article XITI, & 1.5, triggers Article XIIT,
% 2.2, the court, in the main opinion, accuses this judge of
attempting to rewrite the operating agreement because, the
court asserts, the wife did not meet one c¢f the triggering
requirements listed in Article XIII, & 2.2. The fact that the
wife i1is not dead, 1s not incompetent, and did not vcluntarily
dissoclate herself from the business 1s not fatal to the
wife's position that the operating agreement controls.
Rather, because the wife desired to sell her interest in the
business to the husband, the trigger for the applicability of

Article XIII, § 2.2, 1is clearly found in Article XII, & 1.5.
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Third, as accurately described in the main opinion,
Article XIII, & 2.2, provides that a panel of appraisers is to
value the business. Lastly, neither the trial court nor this
court, 1in the main opinion, can polint to any section of
Article XII that authorizes the action of the trial court.
Because Article XII bans any dispositicn of a member's
interest in the business not contained within the article, the
trial court's disposition was not 1in compliance with the
operating agreement and the court's reasoning in the main
opinion is not a wvalid ground on which it can affirm the
Judgment of the trial court.

The parties shared equally in the ownershiz and
management of the business. The husband oversaw dayv-to-day
operations of the business, 1ncluding the marketing and
selling of the floor coverings, while the wife maintained the
accounting reccords. This arrangement was governed by a valid
operating agreement created at the formation of the business.
The business began operations in 2000 when the wife convinced
the husband that he was being treated unfairly by his previcus
employer and could, with her assistance as office manager and

boockkeesper, start a 50/50 business venture with Ther.
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Consequently, they formed the business as an LLC incorporated
in Alabama that was governed by a valid operating agreement.
Now, the founder of the business has been denied her interest
in any future income generated by that business by a court
that completely and openly ignored the operating agreement
that governed the business.

The main oplnion 1s a significant obstacle to the
improvement of the business climate 1in our state. It advances
arbitrary Jjudicial interference into the governance of
businesses. "'Great damage 1s done where businesses cannot
count on certainty 1n their legal relaticnships and strong
reasons must support a court when 1t interferes in a legal
relationship voluntarily assumed by the parties.'" Goodvear

Tire & Rubber Co. v. J.M. Tull Metals Co., 629 So. 2d &332, 638

(Ala. 1993) (quoting City of Artisia v. Carter, 94 N.M. 311,

314, 610 P.2d4 198, 201 (N.M. Ct. App. 1980)).

By providing a framework for a member's dissociation from
the business and the disposition of that member's interest,
the operating agreement reflects an obvicus desire to prevent
courts from interfering in the governance of the business. It

is notable that, rather than permitting a court to value the
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business, the operating agreement provided for valuation by
certified appraisers. Yet, in this case, the court is allowed
to take the business from one party and redistribute it to the
other according to a wvaluation assigned by the court.
Although the amount at stake and the size of this business 1is
small 1in this particular case, the main opinion 1s a
significant setback to businesses and entrepreneurs desiring
to control their own affairs.

The wife further argues that the trial court erred by nct
awarding periodic alimony or by not reserving that issue for
future determination and that it exceeded its discretion in
dividing the marital property. Because I do ncot agree with
the c¢onclusion 1n the main opinion that the trial court
properly wvalued the business, I would not consider these
issues at this time. Issues of alimony and property division

are usually c¢losely related. Ex parte Drummond, 785 So. 2d

358, 361 (Ala. 2000)y. Thus, I would instruct the trial court
to reconsider its entire judgment after the business is valued
in a manner congsistent with the operating agreement.

Because T conclude that the trial court should have

followed the provisions of the co¢perating agreement when
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valuing the wife's Iinterest in the business, 1 respectfully

dissent.
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