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W i l l i a m "Toby" W a l k e r a p p e a l s f r o m a p o r t i o n o f a summary 

jud g m e n t e n t e r e d by t h e T u s c a l o o s a C i r c u i t C o u r t i n f a v o r o f 

C a p s t o n e B u i l d i n g C o r p o r a t i o n ( " C a p s t o n e " ) . F o r t h e r e a s o n s 

s t a t e d h e r e i n , we r e v e r s e t h a t p o r t i o n o f t h e summary ju d g m e n t 
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f r o m w h i c h W a l k e r a p p e a l s , and we remand t h e c a u s e f o r f u r t h e r 

p r o c e e d i n g s . 

W a l k e r f i l e d an a c t i o n a g a i n s t C a p s t o n e a n d s e v e r a l 

f i c t i t i o u s l y named p a r t i e s on J u l y 10, 2007. He a l l e g e d t h a t 

C a p s t o n e h a d be e n t h e g e n e r a l c o n t r a c t o r on a c o n s t r u c t i o n j o b 

on w h i c h he h a d w o r k e d . W a l k e r a l l e g e d t h a t , on J u l y 12, 

2005, w h i l e w o r k i n g a t t h e c o n s t r u c t i o n s i t e , he s t e p p e d on a 

manhole c o v e r , w h i c h f l i p p e d o v e r , c a u s i n g h i m t o f a l l 

p a r t i a l l y i n t o t h e manhole and c a u s i n g h i m s e r i o u s i n j u r y . He 

a s s e r t e d t h a t C a p s t o n e h a d be e n r e s p o n s i b l e f o r p r o v i d i n g a 

s a f e w ork e n v i r o n m e n t a t t h e s i t e b u t t h a t i t h a d f a i l e d i n 

t h a t r e s p o n s i b i l i t y . W a l k e r a l l e g e d t h a t C a p s t o n e p r e v i o u s l y 

h a d b e e n made aware t h a t t h e manhole c o v e r t h a t h a d f l i p p e d 

o v e r was n o t p r o p e r l y s e c u r e d a n d was u n s a f e b e c a u s e o f a 

p r e v i o u s a c c i d e n t i n v o l v i n g t h e same manhole c o v e r . He 

a l l e g e d t h a t C a p s t o n e ' s f a i l u r e t o p r o p e r l y s e c u r e t h e manhole 

c o v e r c o n s t i t u t e d n e g l i g e n c e o r w a n t o n n e s s . 

On A p r i l 20, 2009, C a p s t o n e f i l e d a m o t i o n t o d i s m i s s o r , 

i n t h e a l t e r n a t i v e , f o r a summary j u d g m e n t . I t c o n t e n d e d t h a t 

t h e e v i d e n c e d e v e l o p e d d u r i n g d i s c o v e r y d e m o n s t r a t e d t h a t t h e 

i n c i d e n t g i v i n g r i s e t o W a l k e r ' s a c t i o n o c c u r r e d on June 6, 
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2005, n o t on J u l y 12, 2005, as a l l e g e d i n t h e c o m p l a i n t . As 

a r e s u l t , C a p s t o n e a r g u e d , W a l k e r ' s c l a i m s a l l e g i n g n e g l i g e n c e 

and w a n t o n n e s s were b a r r e d b y t h e t w o - y e a r s t a t u t e o f 

l i m i t a t i o n s s e t f o r t h i n § 6-2-38, A l a . Code 1975. I n s u p p o r t 

o f i t s m o t i o n , C a p s t o n e s u b m i t t e d , among o t h e r t h i n g s , t h e 

i n c i d e n t r e p o r t g e n e r a t e d as a r e s u l t o f t h e a c c i d e n t f o r m i n g 

t h e b a s i s o f W a l k e r ' s a c t i o n , d e p o s i t i o n e x c e r p t s , a n d 

a f f i d a v i t s . W a l k e r f i l e d a r e s p o n s e t o C a p s t o n e ' s m o t i o n i n 

w h i c h he a r g u e d t h a t t h e r e was a q u e s t i o n o f f a c t as t o when 

t h e i n c i d e n t o c c u r r e d and t h a t , e v e n i f h i s n e g l i g e n c e c l a i m 

was b a r r e d b y t h e a p p l i c a b l e s t a t u t e o f l i m i t a t i o n s , h i s c l a i m 

o f w a n t o n n e s s was, he m a i n t a i n e d , s u b j e c t t o a s i x - y e a r 

s t a t u t e o f l i m i t a t i o n s t h a t h a d n o t r u n a t t h e t i m e he f i l e d 

h i s a c t i o n . 

On A p r i l 23, 2009, W a l k e r f i l e d an amended c o m p l a i n t i n 

w h i c h he s o u g h t t o add a c l a i m a l l e g i n g t h a t C a p s t o n e h a d 

" c o m m i t t e d t r e s p a s s " a g a i n s t h i m w i t h r e g a r d t o i t s f a i l u r e t o 

m a i n t a i n a s a f e work e n v i r o n m e n t . C a p s t o n e a r g u e d i n r e p l y 

t h a t W a l k e r h a d f i l e d h i s amended c o m p l a i n t l e s s t h a n 42 d a y s 

b e f o r e t h e f i r s t t r i a l s e t t i n g i n t h e m a t t e r an d h a d f a i l e d t o 

o b t a i n l e a v e o f c o u r t t o do so as r e q u i r e d b y R u l e 15, A l a . R. 
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C i v . P . T h u s , C a p s t o n e a r g u e d , W a l k e r ' s amended c o m p l a i n t was 

due t o be s t r i c k e n . 

On A u g u s t 10, 2009, t h e t r i a l c o u r t g r a n t e d C a p s t o n e ' s 

m o t i o n and e n t e r e d a summary judgment i n i t s f a v o r . 1 The 

t r i a l c o u r t a l s o f o u n d t h a t W a l k e r ' s a t t e m p t t o amend h i s 

c o m p l a i n t was u n t i m e l y and t h a t he h a d n o t o b t a i n e d l e a v e t o 

amend h i s c o m p l a i n t as r e q u i r e d b y R u l e 15, A l a . R. C i v . P . 

A f t e r t h e t r i a l c o u r t d e n i e d W a l k e r ' s m o t i o n t o a l t e r , amend, 

o r v a c a t e t h e j u d g m e n t , W a l k e r f i l e d a t i m e l y a p p e a l t o o u r 

supreme c o u r t , w h i c h t r a n s f e r r e d h i s a p p e a l t o t h i s c o u r t 

p u r s u a n t t o § 1 2 - 2 - 7 ( 6 ) , A l a . Code 1975. 

W a l k e r p r e s e n t s a s i n g l e i s s u e on a p p e a l : What i s t h e 

s t a t u t e o f l i m i t a t i o n s f o r a c l a i m o f w a n t o n n e s s ? T h i s i s a 

p u r e l y l e g a l q u e s t i o n , w h i c h t h i s c o u r t r e v i e w s de novo. See 

1 D e s p i t e t h e f a c t t h a t C a p s t o n e t i t l e d i t s m o t i o n as a 
m o t i o n t o d i s m i s s o r , i n t h e a l t e r n a t i v e , f o r a summary 
j u d g m e n t , t h e f a c t t h a t t h e p a r t i e s s u b m i t t e d m a t e r i a l s 
o u t s i d e o f t h e p l e a d i n g s i n s u p p o r t o f and i n r e s p o n s e t o t h e 
m o t i o n , as w e l l as t h e f a c t t h a t t h e t r i a l c o u r t n e c e s s a r i l y 
r e l i e d on t h o s e m a t e r i a l s i n c o n c l u d i n g t h a t t h e s t a t u t e o f 
l i m i t a t i o n s b a r r e d W a l k e r ' s c l a i m s , i n d i c a t e t h a t t h e m o t i o n 
was t r e a t e d as one f o r a summary j u d g m e n t r a t h e r t h a n as a 
m o t i o n t o d i s m i s s . See H o r n s b y v. S e s s i o n s , 703 So. 2d 932, 
937-38 ( A l a . 1 9 9 7 ) . 
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A l a b a m a R e p u b l i c a n P a r t y v. M c G i n l e y , 893 So. 2d 337, 342 

( A l a . 2 0 0 4 ) . 

W a l k e r c o n t e n d s t h a t t h e s t a t u t e o f l i m i t a t i o n s 

a p p l i c a b l e t o w a n t o n n e s s c l a i m s i s s e t f o r t h i n § 6 - 2 - 3 4 ( 1 ) , 

A l a . Code 1975, w h i c h p r o v i d e s t h a t " [ a ] c t i o n s f o r any 

t r e s p a s s t o p e r s o n o r l i b e r t y , s u c h as f a l s e i m p r i s o n m e n t o r 

a s s a u l t a n d b a t t e r y , " a r e s u b j e c t t o a s i x - y e a r s t a t u t e o f 

l i m i t a t i o n s . He a r g u e s t h a t , b e c a u s e i t i s u n d i s p u t e d t h a t 

h i s a c t i o n was f i l e d w i t h i n s i x y e a r s o f t h e d a t e on w h i c h he 

was a l l e g e d l y i n j u r e d , t h e t r i a l c o u r t e r r e d when i t e n t e r e d 

a summary j u d g m e n t i n f a v o r o f C a p s t o n e as t o h i s w a n t o n n e s s 

c l a i m . 2 I n a s s e r t i n g t h a t a r g u m e n t , W a l k e r r e l i e s on o u r 

supreme c o u r t ' s d e c i s i o n s i n M c K e n z i e v. K i l l i a n , 887 So. 2d 

861 ( A l a . 2 0 0 4 ) , and C a r r v. I n t e r n a t i o n a l R e f i n i n g &  

M a n u f a c t u r i n g Co., 13 So. 3d 947 ( A l a . 2009) ( p l u r a l i t y 

o p i n i o n ) . 

I n M c K e n z i e , t h e p l a i n t i f f s t o p p e d h e r v e h i c l e on an 

i n t e r s t a t e h i g h w a y w h i l e a p r e v i o u s v e h i c u l a r a c c i d e n t was 

2 W a l k e r does n o t c o n t e n d t h a t t h e t r i a l c o u r t e r r e d when 
i t e n t e r e d a summary j u d g m e n t as t o h i s n e g l i g e n c e c l a i m ; 
t h e r e f o r e , t h e p o r t i o n o f t h e summary judgment r e l a t e d t o 
W a l k e r ' s n e g l i g e n c e c l a i m i s n o t b e f o r e t h i s c o u r t . 
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c l e a r e d . Two v e h i c l e s e n t e r i n g t h e i n t e r s t a t e h i g h w a y f r o m an 

on-ramp c o l l i d e d w i t h t h e p l a i n t i f f ' s s t o p p e d v e h i c l e . The 

p l a i n t i f f s u e d t h e d r i v e r o f one o f t h e v e h i c l e s and s e v e r a l 

f i c t i t i o u s l y named d e f e n d a n t s , a l l e g i n g c l a i m s o f n e g l i g e n c e 

and w a n t o n n e s s . The p l a i n t i f f l a t e r amended h e r c o m p l a i n t t o 

s u b s t i t u t e t h e d r i v e r o f t h e o t h e r v e h i c l e f o r one o f t h e 

f i c t i t i o u s l y named d e f e n d a n t s . 

The s u b s t i t u t e d d e f e n d a n t f i l e d a m o t i o n f o r a summary 

j u d g m e n t i n w h i c h , among o t h e r t h i n g s , he a r g u e d t h a t b e c a u s e 

t h e p l a i n t i f f h a d n o t be e n i g n o r a n t o f h i s i d e n t i t y , t h e 

c l a i m s a g a i n s t h i m d i d n o t r e l a t e b a c k t o t h e t i m e t h e 

p l a i n t i f f h a d f i l e d h e r a c t i o n . I n s t e a d , he a r g u e d , t h e 

a c t i o n was b a r r e d as t o h i m b e c a u s e t h e p l a i n t i f f ' s n e g l i g e n c e 

and w a n t o n n e s s c l a i m s were g o v e r n e d b y a t w o - y e a r s t a t u t e o f 

l i m i t a t i o n s , and t h e p l a i n t i f f h a d s u b s t i t u t e d h i m f o r a 

f i c t i t i o u s l y named d e f e n d a n t more t h a n two y e a r s a f t e r t h e 

a c c i d e n t g i v i n g r i s e t o t h e p l a i n t i f f ' s a c t i o n . The p l a i n t i f f 

r e s p o n d e d t h a t h e r w a n t o n n e s s c l a i m was g o v e r n e d b y t h e 

s i x - y e a r s t a t u t e o f l i m i t a t i o n s a p p l i c a b l e t o c l a i m s o f 

t r e s p a s s t o t h e p e r s o n . The t r i a l c o u r t e n t e r e d a summary 

j u d g m e n t i n f a v o r o f t h e d e f e n d a n t . 
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On a p p e a l , t h e supreme c o u r t d e t e r m i n e d t h a t t h e 

p l a i n t i f f ' s w a n t o n n e s s c l a i m was g o v e r n e d b y t h e s i x - y e a r 

s t a t u t e o f l i m i t a t i o n s a p p l i c a b l e t o c l a i m s o f t r e s p a s s t o t h e 

p e r s o n r a t h e r t h a n a t w o - y e a r s t a t u t e o f l i m i t a t i o n s . The 

c o u r t f i r s t r e s o l v e d t h e d i f f e r e n c e b e t w e e n t r e s p a s s , w h i c h i s 

g o v e r n e d b y t h e s i x - y e a r s t a t u t e o f l i m i t a t i o n s , a nd t r e s p a s s 

on t h e c a s e , w h i c h i s g o v e r n e d b y a t w o - y e a r s t a t u t e o f 

l i m i t a t i o n s . The c o u r t r e c o g n i z e d t h a t " [ t ] h e d i s t i n c t i o n 

b e t w e e n t r e s p a s s and t r e s p a s s on t h e c a s e has been a q u a g m i r e 

i n A l a b a m a j u r i s p r u d e n c e f o r many y e a r s , " 887 So. 2d a t 866, 

and t h a t t h e r e were two c o m p e t i n g t h e o r i e s r e g a r d i n g t h e 

d i f f e r e n t i a t i o n b e t w e e n t h o s e t o r t s . On t h e one hand, many 

c a s e s h a d h e l d t h a t a c l a i m o f t r e s p a s s r e q u i r e d t h e 

a p p l i c a t i o n o f d i r e c t f o r c e t o t h e p l a i n t i f f w h i l e a c l a i m o f 

t r e s p a s s on t h e c a s e r e q u i r e d o n l y an i n d i r e c t a p p l i c a t i o n o f 

f o r c e t o t h e p l a i n t i f f . I d . a t 867-69 ( d i s c u s s i n g S a s s e r v.  

D i x o n , 290 A l a . 17, 273 So. 2d 182 ( 1 9 7 3 ) ; and Pan A m e r i c a n  

P e t r o l e u m Co. v. B y a r s , 228 A l a . 372, 153 So. 616 ( 1 9 3 4 ) ) . On 

t h e o t h e r hand, many c a s e s h a d i m p l i e d , i f n o t d i r e c t l y h e l d , 

t h a t t h e d i v i d i n g l i n e b e t w e e n t h e two t o r t s was b a s e d n o t on 

t h e c a u s e o f t h e p l a i n t i f f ' s i n j u r y b u t on t h e d e f e n d a n t ' s 
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i n t e n t i n i n f l i c t i n g t h a t i n j u r y ; a w i l l f u l i n f l i c t i o n o f 

i n j u r y c o n s t i t u t e d t r e s p a s s w h i l e a n e g l i g e n t i n f l i c t i o n o f 

i n j u r y c o n s t i t u t e d t r e s p a s s on t h e c a s e . I d . a t 866-67 

( d i s c u s s i n g C r o t w e l l v. Cowan, 240 A l a . 119, 198 So. 126 

( 1 9 4 0 ) ; C i t y D e l i v e r y Co. v. H e n r y , 139 A l a . 161, 34 So. 389 

( 1 9 0 3 ) ; P r u i t t v. E l l i n g t o n , 59 A l a . 454 ( 1 8 7 7 ) ; and B e l l ' s  

A d m i n i s t r a t o r v. T r o y , 35 A l a . 184 ( 1 8 5 9 ) ) . F o l l o w i n g a 

t h o r o u g h d i s c u s s i o n o f t h e c a s e s s u p p o r t i n g e a c h t h e o r y , t h e 

supreme c o u r t d e t e r m i n e d t h a t t h e a p p r o p r i a t e d i s t i n c t i o n 

b e t w e e n t h e t o r t s was t h e d e f e n d a n t ' s i n t e n t i n c a u s i n g t h e 

i n j u r y r a t h e r t h a n t h e d i r e c t n e s s o f t h e i n j u r y i n f l i c t e d . 

The c o u r t a d o p t e d J u s t i c e J o n e s ' s d i s s e n t i n g o p i n i o n i n 

S t r o z i e r v. M a r c h i c h , 380 So. 2d 804, 806 ( A l a . 1 9 8 0 ) , i n 

w h i c h he h a d w r i t t e n : 

" ' Whatever v e s t i g e o f t h e outmoded 
d i r e c t / i n d i r e c t d i s t i n c t i o n b e t w e e n 
t r e s p a s s and t r e s p a s s on t h e c a s e s t i l l 
e x i s t s i n A l a b a m a , I w o u l d now abandon and 
a d o p t i n s t e a d t h e more modern t o r t c o n c e p t 
o f m e a s u r i n g t h e c a u s e o f a c t i o n i n t e r m s 
o f t h e d e g r e e o f c u l p a b i l i t y o f t h e a l l e g e d 
w r o n g f u l c o n d u c t . Wanton c o n d u c t , as t h a t  
t e r m i s t r a d i t i o n a l l y u s e d an d u n d e r s t o o d  
i n t h e j u r i s p r u d e n c e o f o u r S t a t e ,  
s i g n i f i e s t h e i n t e n t i o n a l d o i n g o f , o r  
f a i l i n g t o do, an a c t , o r d i s c h a r g e a d u t y ,  
w i t h t h e l i k e l i h o o d o f i n j u r y t o t h e p e r s o n  
o r p r o p e r t y o f a n o t h e r as a r e a s o n a b l y 
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f o r e s e e a b l e c o n s e q u e n c e . Such c o n d u c t ,  
r e s u l t i n g i n i n j u r y , i s a c t i o n a b l e i n  
t r e s p a s s and g o v e r n e d by t h e s i x - y e a r  
s t a t u t e o f l i m i t a t i o n s , i n my o p i n i o n . 

"'The r a t i o n a l e f o r my v i e w c o m p o r t s 
w i t h t h e f u n d a m e n t a l c o n c e p t s o f o u r 
f a u l t - b a s e d s y s t e m o f t o r t l a w . One who 
i n j u r e s a n o t h e r , o r a n o t h e r ' s p r o p e r t y , as 
a r e s u l t o f c o n d u c t i n t e n t i o n a l l y c o m m i t t e d 
s h o u l d be h e l d t o a h i g h e r d e g r e e o f 
a c c o u n t a b i l i t y t h a n one who i n j u r e s a n o t h e r 
t h r o u g h a s i m p l e l a c k o f due c a r e . J u s t as 
t h e f o r m e r , b e c a u s e o f i t s h i g h e r d e g r e e o f 
c u l p a b i l i t y , c a r r i e s a p o t e n t i a l f o r 
p u n i t i v e damages, so s h o u l d i t a l s o c a r r y 
a l o n g e r p e r i o d w i t h i n w h i c h t o e n f o r c e 
a c c o u n t a b i l i t y f o r s u c h i n t e n t i o n a l w r o n g. 
One who k n o w i n g l y s e t s i n t o m o t i o n , b y  
i n t e n t i o n a l l y d o i n g ( o r f a i l i n g t o do) an  
a c t , a s e q u e n c e o f e v e n t s r e s u l t i n g i n  
r e a s o n a b l y f o r e s e e a b l e i n j u r y t o a n o t h e r ,  
w h e t h e r t h e r e s u l t i n g i n j u r y i s i m m e d i a t e  
o r c o n s e q u e n t i a l , i n my o p i n i o n , has 
c o m m i t t e d a t r e s p a s s w i t h i n t h e 
c o n t e m p l a t i o n o f t h e s i x - y e a r s t a t u t e o f  
l i m i t a t i o n s . 

" ' I n d e e d , I have s e a r c h e d i n v a i n f o r 
p o s s i b l e a l t e r n a t i v e p o l i c y c o n s i d e r a t i o n s 
f o r l i m i t i n g t h e p e r i o d o f a c c o u n t a b i l i t y 
i n c e r t a i n t o r t c a s e s t o one y e a r and i n 
o t h e r c a s e s t o s i x y e a r s . I s u b m i t t h a t t h e  
o n l y l o g i c a l , as w e l l as t h e o n l y  
d e f e n s i b l e , b a s i s f o r t h i s d i f f e r e n c e i s  
t h e e x t e n t o f t h e wrong o r t h e d e g r e e o f  
c u l p a b i l i t y . ' 

" S t r o z i e r , 380 So. 2d a t 809-10 ( [ f i n a l ] e m p h a s i s 
a d d e d [ i n M c K e n z i e ] ; f o o t n o t e o m i t t e d ) . " 

887 So. 2d a t 870 ( a l l b u t f i n a l e m p h a s i s a d d e d ) . 
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H a v i n g d e t e r m i n e d t h a t t h e s i x - y e a r s t a t u t e o f 

l i m i t a t i o n s g o v e r n i n g t r e s p a s s p r o v i d e d t h e a p p r o p r i a t e 

s t a t u t e o f l i m i t a t i o n s f o r t h e p l a i n t i f f ' s w a n t o n n e s s c l a i m , 3 

t h e c o u r t t h e n a d d r e s s e d t h e t r i a l c o u r t ' s a l t e r n a t e b a s i s f o r 

h a v i n g e n t e r e d t h e summary j u d g m e n t , t h a t t h e p l a i n t i f f h a d 

f a i l e d t o p r e s e n t s u b s t a n t i a l e v i d e n c e o f w a n t o n n e s s . 

C o n c l u d i n g t h a t s u b s t a n t i a l e v i d e n c e d i d n o t s u p p o r t t h e 

p l a i n t i f f ' s w a n t o n n e s s c l a i m , t h e supreme c o u r t a f f i r m e d t h e 

t r i a l c o u r t ' s j u d g m e n t as t o t h e w a n t o n n e s s c l a i m on t h a t 

a l t e r n a t i v e b a s i s . 4 

I n C a r r v. I n t e r n a t i o n a l R e f i n i n g & M a n u f a c t u r i n g Co., 

t h e o t h e r c a s e on w h i c h W a l k e r r e l i e s , t h e p l a i n t i f f s , s e v e r a l 

h u n d r e d i n d i v i d u a l s , s u e d t h e i r f o r m e r e m p l o y e r a l l e g i n g t h a t 

t h e y h a d b e e n i n j u r e d b y t h e i r e x p o s u r e t o t o x i c c h e m i c a l s 

d u r i n g t h e c o u r s e o f t h e i r employment w i t h t h e e m p l o y e r . The 

p l a i n t i f f s l a t e r amended t h e i r c l a i m t o add, among o t h e r s , 64 

3We n o t e C a p s t o n e ' s a s s e r t i o n t h a t t h e supreme c o u r t ' s 
d e t e r m i n a t i o n i n M c K e n z i e t h a t a s i x - y e a r s t a t u t e o f 
l i m i t a t i o n s a p p l i e s t o w a n t o n n e s s c l a i m s c o n s t i t u t e d d i c t a . 
A m a j o r i t y o f o u r supreme c o u r t ' s j u s t i c e s r e j e c t e d t h a t v i e w 
i n C a r r v. I n t e r n a t i o n a l R e f i n i n g & M a n u f a c t u r i n g Co., 
d i s c u s s e d i n f r a . 

4The q u e s t i o n w h e t h e r s u b s t a n t i a l e v i d e n c e s u p p o r t s 
W a l k e r ' s w a n t o n n e s s c l a i m i s n o t b e f o r e t h i s c o u r t . 
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c o m p a n i e s as d e f e n d a n t s t h a t , t h e p l a i n t i f f s a l l e g e d , h a d s o l d 

t h e e m p l o y e r t h e t o x i c c h e m i c a l s a n d e q u i p m e n t t h a t h a d 

i n j u r e d t h e p l a i n t i f f s . The add e d d e f e n d a n t s f i l e d a m o t i o n 

t o d i s m i s s o r , i n t h e a l t e r n a t i v e , f o r a summary judgment i n 

w h i c h t h e y a s s e r t e d , among o t h e r t h i n g s , t h a t , b e c a u s e t h e 

p l a i n t i f f s ' w a n t o n n e s s c l a i m a g a i n s t them was b a s e d on 

p r o d u c t s l i a b i l i t y r a t h e r t h a n on t r e s p a s s , t h a t c l a i m was 

g o v e r n e d b y a t w o - y e a r s t a t u t e o f l i m i t a t i o n s . They a r g u e d 

t h a t , b e c a u s e t h e y were ad d e d t o t h e a c t i o n more t h a n two 

y e a r s a f t e r t h e d a t e o f t h e p l a i n t i f f s ' l a s t e x p o s u r e t o t h e 

a l l e g e d l y t o x i c c h e m i c a l s , t h e p l a i n t i f f s ' w a n t o n n e s s c l a i m 

was b a r r e d as t o them. The t r i a l c o u r t g r a n t e d t h e add e d 

d e f e n d a n t s ' m o t i o n and d i s m i s s e d , among o t h e r c l a i m s , t h e 

p l a i n t i f f s ' w a n t o n n e s s c l a i m a g a i n s t them. 

R e l y i n g on M c K e n z i e , s u p r a , t h e p l a i n t i f f s c o n t e n d e d on 

a p p e a l t h a t t h e i r w a n t o n n e s s c l a i m a g a i n s t t h e add e d 

d e f e n d a n t s was b a s e d on t r e s p a s s t o t h e p e r s o n and t h a t , as a 

r e s u l t , t h a t c l a i m was g o v e r n e d b y a s i x - y e a r s t a t u t e o f 

l i m i t a t i o n s . The add e d d e f e n d a n t s r e s p o n d e d t h a t t h e 

p l a i n t i f f s ' w a n t o n n e s s c l a i m was b a s e d on a p r o d u c t s - l i a b i l i t y 

t h e o r y and t h a t , as a r e s u l t , i t was g o v e r n e d b y a t w o - y e a r 
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s t a t u t e o f l i m i t a t i o n s . J u s t i c e L y o n s , i n t h e m a in o p i n i o n , 

w h i c h was j o i n e d b y t h r e e o t h e r j u s t i c e s , summed up t h e e f f e c t 

o f t h e supreme c o u r t ' s M c K e n z i e d e c i s i o n : 

" T h i s C o u r t [ , i n M c K e n z i e , ] a b a n d o n e d any 
d e t e r m i n a t i o n o f w h e t h e r t h e s i x - y e a r s t a t u t e o f 
l i m i t a t i o n s a p p l i e s b a s e d on t h e p r e s e n c e o f d i r e c t 
f o r c e t o c a u s e t h e i n j u r y i n a c l a i m a l l e g i n g 
w a n t o n n e s s . I n so h o l d i n g , '[w]e o v e r r u l e [ d ] S a s s e r  
[v. D i x o n , 290 A l a . 17, 273 So. 2d 182 ( 1 9 7 3 ) , ] and 
i t s p r o g e n y t o t h e e x t e n t t h a t t h o s e c a s e s p r e f e r 
t h e t h e o r y o f c a u s a l i t y o v e r i n t e n t as t h e mechanism 
f o r d i s t i n g u i s h i n g b e t w e e n a c t i o n s f o r t r e s p a s s and 
t r e s p a s s on t h e c a s e . ' M c K e n z i e , 887 So. 2d a t 870. 
B a s e d on o u r a d o p t i o n o f an i n t e n t - b a s e d a n a l y s i s t o 
d e t e r m i n e w h e t h e r t h e s i x - y e a r s t a t u t e o f 
l i m i t a t i o n s a p p l i e s t o a w a n t o n n e s s c l a i m , t h i s 
C o u r t a f f i r m e d t h e t r i a l c o u r t ' s summary ju d g m e n t 
b e c a u s e t h e p l a i n t i f f i n M c K e n z i e h a d n o t p r e s e n t e d 
s u b s t a n t i a l e v i d e n c e o f t h e d e f e n d a n t ' s i n t e n t 
n e c e s s a r y t o s u p p o r t a c l a i m o f w a n t o n n e s s . " 

13 So. 3d a t 953-54. A p p l y i n g M c K e n z i e t o t h e c a s e b e f o r e t h e 

c o u r t , t h e m a in o p i n i o n t h e n s t a t e d : 

" I n t h i s c a s e , t h e f o r m e r e m p l o y e e s a l l e g e d t h a t 
t h e new d e f e n d a n t s e n g a g e d i n wanton c o n d u c t i n 
m a n u f a c t u r i n g and s e l l i n g t o x i c c h e m i c a l p r o d u c t s 
and t h e e q u i p m e n t [ t h e e m p l o y e r ] u s e d i n i t s 
m a n u f a c t u r i n g p r o c e s s . T h a t wanton c o n d u c t , t h e 
f o r m e r e m p l o y e e s a l l e g e d , p r o x i m a t e l y r e s u l t e d i n 
t h e i r p h y s i c a l i n j u r i e s . We s t a t e d i n M c K e n z i e : 
' [ W ] a n t o n c o n d u c t i s t h e e q u i v a l e n t i n l a w t o 
i n t e n t i o n a l c o n d u c t . Such an a l l e g a t i o n o f i n t e n t 
r e n d e r s t h e s i x - y e a r s t a t u t o r y p e r i o d o f l i m i t a t i o n s 
a p p l i c a b l e . ' 887 So. 2d a t 870. We a l s o a d o p t e d 
J u s t i c e J o n e s ' s c o n c l u s i o n t h a t w a n ton c o n d u c t , 
' " r e s u l t i n g i n i n j u r y , i s a c t i o n a b l e i n t r e s p a s s and 
g o v e r n e d by t h e s i x - y e a r s t a t u t e o f l i m i t a t i o n s . " ' 

12 



2081153 

I d . ( q u o t i n g S t r o z i e r , 380 So. 2d a t 806 ( J o n e s , J . , 
d i s s e n t i n g ) ( e m p h a s i s a d d e d [ i n C a r r ] ) ) . B a s e d on  
t h e a n a l y s i s a d o p t e d i n M c K e n z i e , b e c a u s e t h e f o r m e r  
e m p l o y e e s have a l l e g e d wanton c o n d u c t b y t h e new  
d e f e n d a n t s , w h i c h r e s u l t e d i n i n j u r y t o them, t h e i r  
w a n t o n n e s s c l a i m s a r e s u b j e c t t o t h e s i x - y e a r  
l i m i t a t i o n s p e r i o d o f § 6 - 2 - 3 4 ( 1 ) . " 

13 So. 3d a t 954 ( s e c o n d e m p h a s i s a d d e d ) . 

J u s t i c e See a u t h o r e d a s p e c i a l w r i t i n g i n w h i c h he summed 

up h i s r e a s o n f o r c o n c u r r i n g i n t h e r e s u l t r e a c h e d b y t h e 

p l u r a l i t y o p i n i o n : 

" I c o n c u r r e d i n M c K e n z i e v. K i l l i a n , 887 So. 2d 
861 ( A l a . 2 0 0 4 ) , t h e c o n t r o l l i n g p r e c e d e n t i n t h i s 
c a s e . N o n e t h e l e s s , i t s a p p l i c a t i o n i n t h i s c a s e i s 
t r o u b l i n g . I c o n c u r i n t h e r e s u l t r e a c h e d b y t h e 
m a i n o p i n i o n b e c a u s e (1) M c K e n z i e i s t h e c u r r e n t 
a p p l i c a b l e l a w , (2) I do n o t b e l i e v e t h a t M c K e n z i e 
c a n be d i s t i n g u i s h e d f r o m t h i s c a s e , and (3) t h i s 
C o u r t has n o t b e e n a s k e d t o o v e r r u l e M c K e n z i e . " 

13 So. 3d a t 956 (See, J . , c o n c u r r i n g i n o v e r r u l i n g t h e 

a p p l i c a t i o n f o r r e h e a r i n g and c o n c u r r i n g i n t h e r e s u l t as t o 

t h e m a i n o p i n i o n ) . Thus, t h e main o p i n i o n and J u s t i c e See's 

s p e c i a l w r i t i n g i n d i c a t e d t h a t a t l e a s t f i v e j u s t i c e s , a 

m a j o r i t y o f t h e supreme c o u r t , were o f t h e v i e w t h a t M c K e n z i e 

p r o v i d e s t h a t c l a i m s o f wanton c o n d u c t a r e g o v e r n e d b y a 

s i x - y e a r s t a t u t e o f l i m i t a t i o n s r a t h e r t h a n a t w o - y e a r s t a t u t e 

o f l i m i t a t i o n s . 
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W a l k e r c o n t e n d s t h a t M c K e n z i e and C a r r c o n t r o l t h e 

outcome o f t h e p r e s e n t a p p e a l . He a r g u e s t h a t b e c a u s e t h e 

t r i a l c o u r t ' s summary ju d g m e n t as t o h i s w a n t o n n e s s c l a i m was 

b a s e d on t h e a p p l i c a t i o n o f a t w o - y e a r s t a t u t e o f l i m i t a t i o n s 

r a t h e r t h a n on t h e a p p r o p r i a t e s i x - y e a r s t a t u t e o f 

l i m i t a t i o n s , and b e c a u s e he f i l e d h i s w a n t o n n e s s c l a i m a g a i n s t 

C a p s t o n e w i t h i n s i x y e a r s o f t h e d a t e o f h i s a c c i d e n t a t t h e 

j o b s i t e , t h e t r i a l c o u r t ' s j u dgment i s i n e r r o r and i s due t o 

be r e v e r s e d . 

C a p s t o n e r e s p o n d s t h a t t h e A l a b a m a Code does n o t p r o v i d e 

a s p e c i f i c s t a t u t e o f l i m i t a t i o n s f o r w a n t o n n e s s c l a i m s , and, 

as a r e s u l t , i t a s s e r t s , W a l k e r ' s w a n t o n n e s s c l a i m , w h i c h i s 

b a s e d on p e r s o n a l i n j u r y , i s s u b j e c t t o t h e t w o - y e a r s t a t u t e 

o f l i m i t a t i o n s p r o v i d e d i n § 6 - 2 - 3 8 ( l ) , A l a . Code 1975, w h i c h 

p r o v i d e s : " A l l a c t i o n s f o r any i n j u r y t o t h e p e r s o n o r r i g h t s 

o f a n o t h e r n o t a r i s i n g f r o m c o n t r a c t and n o t s p e c i f i c a l l y 

e n u m e r a t e d i n t h i s s e c t i o n must be b r o u g h t w i t h i n two y e a r s . " 

I t c i t e s s e v e r a l c a s e s i n w h i c h t h e supreme c o u r t i n d i c a t e d 

t h a t w a n t o n n e s s c l a i m s a r e g o v e r n e d b y a t w o - y e a r s t a t u t e o f 

l i m i t a t i o n s , and i t a r g u e s t h a t M c K e n z i e and C a r r a r e " o u t l i e r 

o p i n i o n s " t h a t have c a u s e d c o n f u s i o n w i t h r e g a r d t o t h e 
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a p p l i c a b l e s t a t u t e o f l i m i t a t i o n s f o r w a n t o n n e s s . I t a s s e r t s 

t h a t M c K e n z i e and C a r r do n o t p r o v i d e t h e a p p l i c a b l e r u l e o f 

l a w i n t h i s c a s e b e c a u s e , i n b o t h o f t h o s e c a s e s , t h e 

p e r s o n a l - i n j u r y c l a i m s were b a s e d on a l l e g a t i o n s o f t r e s p a s s 

w h i l e , i n t h e p r e s e n t c a s e , W a l k e r has i n d i c a t e d t h a t he d i d 

n o t a l l e g e t h a t C a p s t o n e c o m m i t t e d t r e s p a s s o r any o t h e r 

i n t e n t i o n a l a c t . 

We g l e a n f r o m M c K e n z i e and C a r r t h e f o l l o w i n g p r i n c i p l e s , 

w h i c h , i n o u r v i e w , g o v e r n t h i s a c t i o n . F i r s t , a c l a i m o f 

w a n t o n n e s s a g a i n s t a d e f e n d a n t r e s u l t i n g i n p e r s o n a l i n j u r y t o 

t h e p l a i n t i f f i s , i n l e g a l e f f e c t , a c l a i m t h a t t h e p l a i n t i f f 

was i n j u r e d b y an i n t e n t i o n a l a c t o r an i n t e n t i o n a l f a i l u r e t o 

a c t on t h e p a r t o f t h e d e f e n d a n t , r a t h e r t h a n b y a n e g l i g e n t 

a c t o r f a i l u r e t o a c t on t h e p a r t o f t h e d e f e n d a n t . S e c o n d , 

t h e i n t e n t i o n a l n a t u r e o f t h e harm c a u s e d by t h e d e f e n d a n t i n 

i n j u r i n g t h e p l a i n t i f f r e s u l t s i n t h e a p p l i c a t i o n o f t h e s i x -

y e a r s t a t u t e o f l i m i t a t i o n s g o v e r n i n g t r e s p a s s c l a i m s , r a t h e r 

t h a n t h e t w o - y e a r s t a t u t e o f l i m i t a t i o n s t h a t t y p i c a l l y 

a p p l i e s t o p e r s o n a l - i n j u r y c l a i m s b a s e d i n n e g l i g e n c e . 

I n t h e p r e s e n t c a s e , W a l k e r a l l e g e d t h a t C a p s t o n e a c t e d 

w i t h w a n t o n n e s s and, i n so d o i n g , c a u s e d h i s p e r s o n a l 
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i n j u r i e s . B a s e d on t h e h o l d i n g i n M c K e n z i e and t h e p l u r a l i t y 

o p i n i o n i n C a r r , we must c o n c l u d e t h a t W a l k e r ' s w a n t o n n e s s 

c l a i m i s g o v e r n e d b y t h e s i x - y e a r s t a t u t e o f l i m i t a t i o n s 

a p p l i c a b l e t o t r e s p a s s c l a i m s , r a t h e r t h a n t h e t w o - y e a r 

s t a t u t e o f l i m i t a t i o n s t h e t r i a l c o u r t a p p l i e d . As s u c h , t h e 

t r i a l c o u r t ' s summary ju d g m e n t w i t h r e g a r d t o W a l k e r ' s 

w a n t o n n e s s c l a i m i s due t o be r e v e r s e d . 

We n o t e C a p s t o n e ' s argument t h a t , i f M c K e n z i e and C a r r 

r e q u i r e t h i s c o u r t t o a p p l y a s i x - y e a r s t a t u t e o f l i m i t a t i o n s 

t o W a l k e r ' s w a n t o n n e s s c l a i m , t h o s e d e c i s i o n s r e p r e s e n t 

u n c o n s t i t u t i o n a l a t t e m p t s b y o u r supreme c o u r t t o c r e a t e a 

s e p a r a t e c a u s e o f a c t i o n f o r w a n t o n n e s s , e v e n t h o u g h t h e 

Alabama Code does n o t e n u m e r a t e s u c h a c l a i m , as w e l l as a 

j u d i c i a l a t t e m p t t o amend t h e s t a t u t e o f l i m i t a t i o n s p r o v i d e d 

b y t h e A l a b a m a Code. As s u c h , C a p s t o n e a r g u e s , M c K e n z i e and 

C a r r s h o u l d be o v e r r u l e d . 

We w i l l n o t a d d r e s s t h e m e r i t s o f t h i s c o n t e n t i o n . T h i s 

c o u r t i s b o u n d b y t h e d e c i s i o n s o f o u r supreme c o u r t , and we 

a r e n o t a t l i b e r t y t o o v e r r u l e t h o s e d e c i s i o n s o r t o c h o o s e 

n o t t o f o l l o w them. See S t a t e Farm Mut. A u t o . I n s . Co. v.  

C a r l t o n , 867 So. 2d 320, 325 ( A l a . C i v . App. 2001) ("This 
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c o u r t i s b o u n d b y t h e d e c i s i o n s o f t h e Alabama Supreme C o u r t , 

s e e § 12-3-16, A l a . Code 1975, and we have no a u t h o r i t y t o 

o v e r r u l e t h a t c o u r t ' s d e c i s i o n s . " ) . We r e c o g n i z e t h a t a 

m a j o r i t y o f t h e members o f t h e supreme c o u r t d i d n o t j o i n t h e 

m a i n o p i n i o n i n C a r r ; h o w e v e r, as p r e v i o u s l y n o t e d , J u s t i c e 

See's o p i n i o n c o n c u r r i n g i n t h e r e s u l t r e a c h e d i n C a r r 

d e m o n s t r a t e s t h a t a m a j o r i t y o f t h e members o f t h e supreme 

c o u r t d e c i d i n g t h a t c a s e were o f t h e v i e w t h a t M c K e n z i e 

p r o v i d e s t h a t c l a i m s o f w a n t o n n e s s a r e s u b j e c t t o a s i x - y e a r 

s t a t u t e o f l i m i t a t i o n s . So l o n g as M c K e n z i e i s b i n d i n g on 

t h i s c o u r t , we must and we w i l l a p p l y i t s h o l d i n g . 

B a s e d on t h e f o r e g o i n g , we c o n c l u d e t h a t t h e t r i a l c o u r t 

e r r e d when i t c o n c l u d e d t h a t W a l k e r ' s w a n t o n n e s s c l a i m i s 

b a r r e d b y a t w o - y e a r s t a t u t e o f l i m i t a t i o n s . As a r e s u l t , we 

r e v e r s e t h e t r i a l c o u r t ' s summary judgment as t o t h e 

w a n t o n n e s s c l a i m , and we remand t h e c a u s e f o r f u r t h e r 

p r o c e e d i n g s . 

REVERSED AND REMANDED. 

P i t t m a n , B r y a n , and Thomas, J J . , c o n c u r . 

Moore, J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 
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